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1920 

BOMBAY HIGH COURT 

NOMINAL INDEX 

Absence of Star denotes Cases of Provincial or Small Importance. 
# Indicates Cases of Great Importance. 

# Indicate Cases of Very Great Importance. 


Abdul Karim v. Karmali Rahimlulla 140 
Abdul Majid Khan v. Hussoinbu 185 

Adivoppa Nagappa Arsingadi v. Toutappa 
Tippanna Ranganwar 345 

Advocate-General of Bombay v. Vithaldas 
Moghji 281 

Ahmad Asmal Muse v. Bai Bibi 145 

Ahmedabad Municipality v. Gujerat Gin¬ 
ning and Manufacturing Co., Ltd. 21 

Akbiralli Mir Inayatalli v. Abdul Ajiz 
Mirsahob Jahagirdar 61 

Alex Pimonto v. Emperor 339 

Amarappa Sanabasappa Gumalpur v. 

Rachava Sugappa 333(2) 

Amrit Khanderao Kango v. Govind Ram- 
chandra Ohitnia 71 

Amrit Vaman Inamdar v. Hari Govind 
Kulkarni 41 

Anna Latlcia De Silva v. Govind Bal- 
want Paraeharo 50 

Aonaya Madvalaya v. Sidaya Murgayya 

Salgar 868(1) 

Arjun Tathoo, In re 318 

Aaharam Ganpatram Gor v. Dakoro Tem¬ 
ple Committee 153 

Atmaram Bhaskar Damlo v. Parashram 
Ballal Kelkar 


39 


B 


112 
858 
335 
203 
855 
141(1) 

30 


Bai Jamna v. Dayalji Makanji 
Bai Monghibai v. Bai Rambhalaxmi 
Bai Nalhi y. Narehi Dullabh 
Bai Parbati v. Mansukh Jotha 
Bai Parvati v. Dayabhai Manohharam 
Bai Rami v. Jaga Dullabh v 

Balgauda Laxmangauda Patil v. Mul- 
lappa Virupaxappa Tubli 
Balknehna Narayan Sawant v. Jankibai 
Sitaranr Sanzgiri 10 5(g 

Balubhai Hiralal v. Nanalal Bhagubhai 221 
Balubhai Vijbhukhandas v. Secy, of State 

?v 8il ^£5* v - Mool i‘ Kareonji “oft 

Bhagoji Oanu Raut v. Balu Kadam 9 

B Indrj“ BhaU lDdaP Ktiahna i‘ Ganojl 

B ^lL l8 n« ardaa Bhah V - Tal ukdari Settle- ^ 
ment Officer . 


Bhau Mahadu Toraskar v. Vithal Datta- 
traya Pendharkar 148 

Bhimraj Ganpat Pawar v. Laxman Ram- 
chandra Satbhai 10 

Bhuj.tgonda Adgonda Patil v. Bala Bho- 
kare 115(1) 

Bilasirai Laxminarayan v. Curaondas 
Dainodardas 337 

Budhmal Kovalchand v. Rama Yesu 
Sangle 306 

C 

Cbanbasayya Padadaya v. Chennapgavda 
Rainchandragavda Patil 267 

Chandanmal Hambirmal Hundekari 
v. Bhaskar Waman Deshpande 369 

•Chatur Nath v. Emperor 224 

Ohhanubhai Mausukh v. Dahyabhai 
Govind 109 

Chhotubhai Govindji Dosai v. Secy, of 
State 235 

Chintamani Hargovan v. Ratanji Bhim- 
bhai 283 

•Chokhu Raoji Mahar v. Tatya Nama 
Mahar 282 

Cholappa Gattinna Sanna v. Ramchandra 
Anna Pai 831 

Oowasjee Jehangir Roady Money, In re 867 

D 


Daisy Amelia Borgouhav. WilfrouChur¬ 
chill Borgnuha 245 

Dalichand Shivram Marwadi v. Lotu 
Sakharam Pardhi 249 

Damodar Krishna Kulkarni v. Oolleotor 
of Naaik 357 

Damodar Raghunath v. Vaaudoo Para9h-. 

ram 417 

Damn Diga v. Vakrya Nathn 54 

Dattatraya Durgappa v. Pundlik Nara- 
yan Pandit 35 

Dayal Khushal v. Secy, of Stato 307 

•Desaiappa Khulllappa Desal v. Dundappa 
Malkappa 264 

Desaibhai Jorabhai v. Ishwar Joshing 69(2) 
^Devidoa Dwarkadas v. Shamal Gopal 312 

•Dharma Lakshman Gharat y. Sakharam 
Ramjirao Deshmuth 205 

Dhondo Waaudeo Kanitkar y. Seoy. of 
, State 127(2) 
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Nominal Index, 1920 Bombay 


Dnyanu Paudu Chavau v. Tanu Balanm 
Ch avail 27 

Dolatsnngji Surajinalji Darbar v. Bawa- 
bhai Dainabhai Desai -59 

E 

Ekoba Govindshet Vani v. Dayaram 
Narayan 3G0 

•Emperor v. Cunna FB 270 

* -v. J. B. H. Johnson 315 

# -v. Maruti Santu Moro 322 

-v. Sakharam Mnnaji Vaujari 217 

-v. Vishvanath Vishnu Joshi 85(1) 

F 

Fa kli rod in sab Ma homed Arif sab v. Secy, 
of State 130 

•Fakirappa Limanna Patil v. Lumanna 
Mahadu Dhanmekar 1 

Fort Press Co., Ltd. v. Municipal Corpor¬ 
ation, Bombav 15G 

G 

Gancsh Shesho Dcshpando v. Secy, of 
State , . 105(1) 

Gangodhar Mahadco Mirashi v. Krishnaji 
Visbram Nadkarhi 04 

Ganca Rama Bhilarc v. Sakharam Babaji 
Vani 210 

"Gaugaram Hari Parit v. 1 operator 371 

Ganagati Nagappa v. Nagabhatta Shita- 
rainhhatta 332 

Ganpat Rainrao Masur v. Krishnadas 
Padmanabh Chandavarkar 02 

Garpatrao Appaji Jagtap v. Bapu Tuka- 
raui 143 

Ganpairao Sultanrao Mahurkar v. 

Anandrao Jagdeorao Mahurkar 20S 

Girijabai Shambbudixit Athavale v. 

Sada6hiv Vishvanath Joglokar 110 

*Goha Nathu Barola v. Sakharam Teju 

Patil 223 

Gol Daji Ilathi v. Dod Laxman Kursan 53 
Govindlal Maneklal v. Ichha Vagha 15(1) 

Govind Narain Rao Desai v. Vallablirao 
Nartyanrao Desai 321 

Gurmnllappa Mnllappa Katti v. Mallappa 
Martandappa Teli 37 

Gurusbiddswnini v. Parawa Punadya 
Narendra 2C9 

H 

Hanmant Timaji Desai v. Raghavendra 
Guru rao Desai 

llargovind Pulchand Doshi v. Bai Ilirbai 121 
llarilal Lallubhai v. B. B. A’ C. 1. Rail- ^ 
way .. 1®3 

• flari Raghunath Patvardhan v. Antaji 

Bhikaji Patvardhan 07(2) 

llatbising Jeebbai Baria v. Kuber Jotha 

Patel .. 388(1) 

Hiralal Ambalal v. Gopalji Kallianji 310 
Hurnandrai Fulchand v. Tragdas Budh- 
sen 13 1 * 

Husseinbhai Cassimbhai v. Advocate- 

General of Poinbay 132 

I 

Ibrahim Goolam Hussenbakhsh v. Nihal- 
eband Waghmul 202 

Ibrahim Hartin Jaffer v. Jusaf Hussain 
JafTer 351 

Irbasappa Mallappa Bilehal v. Basau- 


gowda Fakirgowda^Patil 

Jagannath Kishiram TamLoli 
Ganpat Shimpi 




STianla^ 

11W 


Tamsedji F. ShrofT v. Husseinbhai Ahmed- 
bhai 11 

Janardan Shankar v. Krishnaji Bal- 
krishna Bhato 05 

Jankibai Ramadval v. Chimna Sadashiv 
Vani 101(1) 

Jesa Bbatba, In rc 292 

Jesh^nkar Revashankar v. Bai Divali 85(2) 

Jivanlal Varajrao Desai, In rc FB 1GH 

Jivraj Baloo Spinning and Weaving Co., 

Ltd. v. Champscv Bhara and Co. 250 

K 

Kachu Ravji Mindhe Vaujari v. Triinbak 
Kheinchand Gujrathi 00 

•Ralidas J. Jhaveri, In re 174 

Kallangowda Kangangowda Patil v. Bibi- 
shaya Shah Mahomed Khan 20 

Kalu Deoba v. Rupchand Kishandas 20 

Karadeniz 285 

Kering Rupchand <fc Co. v. A. S. B. Bayley 334 
Kis«ndas Laxmandas Bairagi v. Dhondu 
Tukaram Narvadc 142 

Kooverbai Sorabji Manekji v. Assistant 
Collector, Surat 205 

Krishnabai Govind Joshi v. Keshav Gaja- 
nan Potbhare 237 

Krishnaji Sikharam Desbpando v. Kasbim 
Mohiddinsaheb Havaldar 48 

L 

LalChand Sakharam Marwadi v. Kbandu 
Kedu Ughado 101 

Laxminarayan Seshagiri Haldipur v. I'ar- 
vatibai Parmcshvar Mndbiri 51 

Laxmishankar Devsbankar v. Ilanjabhai 
Usufally 04 

M 

Madhav Krishna Dcshpando v. Shiddaya 
Danappaya 338 

Mahmadsaheb Appalal Kaji v. Socy. of 
State 14* 

Mahomed Ibrahim v. Shaikh Mabamad 241(1) 

Maina Hari Tarde v. Shaukar Mcru 
Tarde 134 

Malappa Bbarmappft v. Hanmappa Mar- 
deppa 238 

Manak v. Narayan 216 (2) 

Manchharam Bhiku Patil v. Dattu Bhiku 

241(1) 

Maneklal Motilal v. Mohanlal Narotam- 
das . 141(2) 

Manilal Dalpatram v. Nandlal Keshavlal^^ 

Martand Triinbak Gadre v. Daya Appaji 
phatak 361 

Mina Winsor v. E. Winsor 13 

Mir Isub Mir Unus Maldikar v. lsub 09(1) 

Mohandas Karamchand Gandhi, In rc 

F B 175 

•Mohidin Karim v. Emperor .. 300 

Motichaud Magandas v. Keshav Appaji 
Kulkarni 

Motilal Dayabhai v. llarilal Magunlal 139 
Mulchand Raicband v. Gill & Co. 296 

Muradally Sfcamji v. B. N. Lang - 419 

Murgeppa Basappa Gavannavar v. Kalva 
Golappa Totad 3o4 

N 

NagindasBhukandas v. Ghelabhai Gulab- 

das „ , u 

•Nagindas Bhukaudas v. Ghelabhai Gulab- 

Uo Gy v2) 

™ 'htfttusa, tn rc 314 

oatUBetfShimpi v. Dhondu 

orvi^ adnsUiva 
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Narayan IJalaji Nngarkar v. Kashibai 

• • TV 1 \T. :i_ 


Keshav Dand-Naik 


166 


Narbari Hari Vaidya v. Ambabai Bal- 
krishna Sansarikar 244 

Nasir Wazir v. Emperor 221 

Natvarlal Girdharlal v. Ranchbod Bhag- 
wandae 295 

Natvarlal Maneklal v. Bai Chanchal 81 

Nilkauth Bhimaji Sinde v. Haomant 
Eknath Sinde 46 

Nowroji Pudumji v. Laxman Moreshwar 
Deshpande *284 

Nur Mahomed Gulam Rasul v. Surat City 
Municipality 8 

P 

Pandu Krishna Jadhav v. Dhondi 
Krishna Patil 229 

Pandurang Narayan Samant v.Bhagwan- 
dae Atrnaramshot 341 

Parvati Dovanna Jagadal v. Shrinivas 
Ramchandra Patil 219 

Permeshwari Subbi v. Emperor 63 

Pudumji, B. D. v. Dinshaw Manekji Petit 31 

R 

Rahimatalli Mahomedalli Mulla v. Em¬ 
peror 402 

*Rajaram Bhavanishankar v. Emperor 319 
Rajasaheb Raeulsaheb, In rc 101(2) 

Ramohandra Kolaji Patil v. Hanroanta 
Laxman Kadaskar 29 

Ramohandra Raghunath Shirgaonkar v. 

Vishnu Balaji Hindalckar 87 

Ramohandra Vithal Bhat v. Gajauan 
Narayan Doshmukh 90 

Ramkri8hna Timmanna Bhat v. Laxmi- 
narayan Narna Hegdo 220 

*Ramnath Ghhoturam v. Goturam Radha* 
kisan 236 

Ranohang-uida Irangauda Patil v. Secy. 

of State 239 

Raoji Bhikaji v. Laxmibai Anant 418 

Reyansiddappa Panchappa Umbarje v. 

Szcy. of State 390 

Rhoinfels 391 

Rukminibai Kriehnarao Tambvokar v. 

Laxmibai Narayan Tambvekar 73 

Rustamji A. Dubash v. Haji Huasein Lari 181 
Ruatomji Framji Bentin, In rc 409 

Rustam Sorabji Powwalla v. Ramohandra 
Balaji Gaikwar 263 

S 

Sadaahiv Bab Habbu v. Emperor 311 

Sadaahiv Ramohandra Datar v. Trimbak 
Keshav Vaze 32 

Sakharam Manchand Gujar v. Koval 
Padamsi Gujar 413 

Sataganda Appanna Alagauda Navar v. 

Satappa Darigauda Genapanavar 90 

Saydanmia Rahimanmiya v. Haaanmiya 
Man war Miya 99 

Secy, of Stato v. Mahomed Yu 9 uf Ismail 226 
Shankar Dbonddov v. Yoshwant Raahu- 
nath Gaitonde g -2 


Shankar Govind Joshi v. Parashram 

Janardhan Gokhale 

Shankareana v. Sbivabhai Vallavbhai 120 
Shidramappa Mariappa Manvi v. Maho¬ 
med Yusuf Imamdiosab , 207 

Shivajirao Narayanrao Thorat v. Hari 
Narayan Tagre 137(2) 

Shrinivasdas Lakshminarayan v. Ram¬ 
chandra Ramrattandas 251 

Sikandar Kban Mahomedkhau, In re 415 

80 mesh war Jcthalal v. Chunilal Nagesh- 
var *81 

Sorab Merwanji Alpaivalla v. Emperor 211 
Supdu Dhodu Gujar v. Madhavrao Jivram 
Gujar 118 

Surat City Municipality v. Maneklal 
Ichbaram «fc Co. 214 

Surjaprasad Dwarkadas v. Karmalli Ab- 
dulmiya 127(1) 

Swamirao, M. K. v. J. J. Valentine 12 

T 

Taramiya Pirsaheb Patarjet v. Shibeli- 
sabeb Fakirsaheb Duodage 350(2) 

Tata Industrial Bank, Ltd. V. Rustomjeo 
Bvramjeo Jeejeebhoy 164 

Tayabali Abdullabhai Vohra v. Dohat 
Municipality 8 

Thakarana Tejrani v. Sarupchand Chha- 
ganbai 97 

Tipangavda Saudawangavda Gavdar v. 

Ramangavda Venkang&vda Gavdar 180 
Tribhovandas Narottamdas v. Nagindas 
Vijbhukandas 182 

Trimbak Ganoah Karmarkar V. Pandu- 
rang Gharojee Shetyo 103 

U 

L’derain Premsukh v. Sbivbhajan Ram- 
pratab 78 

V 

Vanichand Rajpal v. Lakhmichand Ma- 
nookchaud 309 

Valli Mahomed Abu v. Borthold Reif 294 
Valli Mitha, In re 350(1) 

Vaikunt Shridhar Bhatta v. Manjunath 
Madhav Bhaudari 132 

Vasudeo Ganesh Joshi v. Anupram Hari- 
bhai Trivodi 84 

Viramgam Municipality v. Bbaichand 
Damodar 808 

Vithaldas Kasbandas Soni v. Jamietram 
Maneklal FB 843 

Vyasaoharya Madhavaohariyn Ghalsasi v. 
Vishnu Vithal Kulkarui 261 

W 

Wamau Balvaut Kashikar v. Harshet 
Shete 15 ( 2 ) 

Weld <fc Co. v. Sher Ahraod Ekbal Ahmed 848 
Weld <fc Co. v.Shor Ah mod Ekbal Ahmod 352 
Weld Co. v. Sher Ahmed EkbalAhmod863(2) 
Wold & Co. v. Sher Ahmed Ekbal Ahmod 400 
Wolf & Sons v. Dadiba Khirnji Co. 102 
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SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance. 
Indicates Cases of Great Importance. 

❖ Indicate Cases of Very Great Importance. 


A 

Adverse Possession 

-Decree passed — Prior possession 

cannot bo tacked on to latter ono 61a 

-Proof—Proof of adverse possession 

in face of decree must be very strong 

616 

Alien 

-Enemy—Interest on debts duo to 

aliens is not suspended from break of 
war to date of license to trade—Interest 

294 

Alien Enemy 

-Commercial domicile—Neutral sub¬ 
ject having commercial domicile in ene¬ 
my country with no intention to remove 
domicile even after long time—His ves¬ 
sel must be condemned as lawful prize 

285a 

Arbitration 

-Award can be sot aside for error of 

law—What is error of law pointed out 

256a 

B 

Bombay Bhagdari and Narwadari 
Tenures Act (5 of 1862) 

-S. 3— Evidence Act (1 of 1872), 

S. 110—Mortgage of unrecognized divi¬ 
sion of narwa but mortgagor continuing 
in possession as lessee from mortgagee— 
Mortgagor held estopped from pleading 
invalidity of mortgage 312 

-S. 3—Waste —Gift of portion by 

life tenant constitutes waste 145a 

Bombay (Pleaders Caste Questions) 
Regn. (2 of 1827) 

- S. 56—Term "misbehaviour” is not 

oonfined to professional conduct—It may 
not amount to general infamy or bad 


Bombay (Pleaders Caste Questions) 
Regn. 

character — Signing pledge to disobey 
Criminal Law Bills Nos. 1 and 2 of 1919 
held to be sufficient misbehaviour 

(FB) 168/, 

Bombay Cotton Trade Association 
Rules 

-R. 52—Buyer refusing cotton on 

non-approval of tender has two options 
open and is not liable for damage for 
non-exercise of either option 256/, 

Bombay Court of Wards Act (1 of 
1905) 

-Ss. 13 and 14—Besides publishing 

notices as provided in Ss. 13 and 14 some 
other method should be prescribed for 
benefit of illiterate persons 120 

-S. 16—Collector’s offer even if not 

accepted can bo used as acknowledgment 
under Limitation Aot, S. 19 137 (2) 

-Ss. 31 and 32—Ss. 31 and 32 do 

not apply to Gujarat talukdars whose 
estate is managed by settlement officer 

121a 

Bombay District Municipal Act (3 
of 1901) 

-S. 59 (b) (2)—For purpose of wheel 

tax vehicle must be both kept and used 
within limit 214 

-S. 59 (b) (6)—Special sanitary cess 

in respect of private latrines when can 
be levied stated 21 

-Ss. 92 and 96—Notice to remove 

otla built without sanction held compe¬ 
tent under Cl. 5, S. 96 —No question of 
ownership of site did arise 308 

-S. 122—Verandah on part of public 

street for over 30 years—Site being ao- 
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Bombay District Municipal Act 

qnired by prescription—Notice under 
S. 122 for removal is incompetent 9 

-S. 151 (1)—Municipality’s decision 

that lime kiln in particular place is nui¬ 
sance and its power to stop it cannot be 
challenged in civil Court—Civil Court is 
only competent to see whether the power 
is properly used 8 

Bombay Hereditary Offices Act (3 
of 1874) 

-S. 5—Mortgage with possession of 

vatan lands—Suit for possession or re¬ 
demption by heirs of mortgagor within 
12 years of his death decreed—On dis¬ 
possession after 12 years after mort¬ 
gagor's death mortgagee’s son sued for 

mortgage money—Suit not being within 
six years of date stipulated for payment 
held barred—Further S. 20 (2), Limita¬ 
tion Act, did not apply—Limitation Act 
(9 of 1908), S. 20 (2) 48 

-S. 15—Whole village mentioned in 

sanad—Burden of proof that certain sur¬ 
vey numbers are excluded is on person 
alleging it 41a 

' S. 15—Grant— Tnams and saran- 

jams—Ordinary presumption is of grant 
of revenue in absence of indication of 
grant of soil 41k 

Bombay High Court Circulars 

R. 69 (7)—R. 69 (7) provides that 
when Hindu son’s interest is to be sold 
along with his father (judgment-debtor) 
it must bo so mentioned in proclamation 
Proclamation that son’s interest not 
to bo sold but certificate of sale wrongly 
including it—Son's share held did not 
pass U 3 

Bombay High Court Rules 

R. 75 (z) Application for appoint¬ 
ment of new trustee must be made by 
petition or summons 2306 

B °mkay Land Revenue Code (5 of 
1879) 

" S. 37—Limitation Act (9 of 1908), 
Art. 14—Suit for possession of river bed 
leased out by Collector—Art. 14 applies 
Time runs from order of Collector de- 
olming to grant claim under Bombay 
■Uand Revenue Code, S. 37 235 

rr?' 7 *~ Wh etber rajinamah and 

kabuliyat form sale deed depends upon 

DWBAMh^ 1 *' 108 Intention to transfer 
ownership is necessary 369 

fW & °,° pe Possession whe- 

lnn\^ f - < ?u Z0d , or wron 8fal is to be 

r6 /erenoe to date of notice 
and not prior to it | 3 » 


Bombay Land Revenue Code 

-S. 83—Presumption under S. 83 

arises when origin of tenancy is unknown 
—Person in possession is permanent te¬ 
nant and not mirasi 261a 

-S. 121—Effect of fixing boundaries 

under S. 121 stated—It does not take 
away right to claim by adverse posses¬ 
sion 215 (2) 

-S. 135—Presumption under S. 135 

(J) do©9 not apply to entries made before 
1913 333 (1) 

-S. 217 —Survey settlement intro* 

duced—lnamdar acts illegally when he 
levies higher rates than fixed at settle¬ 
ment after period of settlement 127 (2) 
Bombay Prevention of Gambling 
Act (4 of 1887) 

-S. 8—Cash and ornaments found on 

person of gamblers are not instruments 
of gaming and cannot be forfeited 311 

Bombay Public Conveyances Act (6 
of 1863) 

S. 28—Criminal P. C. (5 of 1898), 
S. 250 —Order of compensation under 
S. 250, Criminal P. C., cannot be made 
on complaint under S. 28 350 (1) 

Bombay Rent Act (2 of 1918) 

S. 9 —S. 9 doo9 not prevent im¬ 
provement of old houses—Court’s duty 
stated 31a 

8 Whether landlord is acting 
reasonably — How to be determined 
stated 31 ^ 

S. 9 (2) Under S. U it is not neces¬ 
sary that landlord must oreot building— 
Third person doing under an arrange¬ 
ment with landlord suffices 263 

Bornb a y Revenue Jurisdiction Act 
(10 of 1876) 

' S. 4 (a) Suit for declaration of 
hereditary title as vatandar kulkarni 
and for mjunotion to restrain interfer¬ 
ence in enjoyment is barred 357 

—-S. 4 (•)—S. 4 (a) bars suit against 
order of dismissal from patilki and for 
possession of patilki value—S. 4 (a) held 
not ultra vires by virtue of Government 
of India Aot (1858), S. 65 239 

- S. 4 (k)—Claim based on adjudica- 
turn by Inam Commissioner—Suit even 
by alienee for declaration of title to 
khatibki inam and for injunction res. 
training Collector from recovering as¬ 
sessment is not barred by S. 4 159 

." 4 (k) Civil Court’s jurisdiction 

in suit for title to kaji inam based on 
Inam Commissioner's order and for 
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Bombay Revenue Jurisdiction Act 

declaration of illegality of order to pay 
rent for inam land is not barred 147 

-S. 11 —S. 11 bars suit to set aside 

Collector's ordor of removing encroach- 

mont 307 

Bombay Tramways Act (1 of 1874) 

-S. 24—Modification of by-law under 

S. 24 must be sanctioned by (lovernor- 
in-Council 211 

Bombay Village Police Act (8 of 
1867) 

-Construction of Act whether non- 

vatandar village servants can or cannot 


be appointed is question of evidence 


259 


Cattle Trespass Act (1 of 1871) 

— S. 20-Criminal P. C. (5 of 1898), 
3s. 190 and 4 (0)—Second Class Magis¬ 
trate authorized under S. 190 can try 
complaint under Cattle Trespass Act, 
S. 20 85 (1) 

Civil P. C. (5 of 1908) 

- Ss. 2 (17) and 80—Receiver in in¬ 
solvency proceedings is a public officer 
— Notice imder S. 80 is essential before 
suit against him 50 

* - S. 9 — Right to worship any deity 

without interference to others is civil 
right—Right of religious procession in 
public streets when not interfering with 
others’ right is also civil inherent right 

15 (2) 

-S. 10—Subject-matter and parties 

must he identical 296a 

- S. 11—Decision on issue to operate 

as res judicata is necessary for disposal 
of suit —Adverse finding against person 
in whoso favour decree is passed cannot 
operate a9 res judicata 335 

-S. 11, Expln. 5 and O. 20, R. 12 — 

Future mesne profits claimed under 
R. 12, hut docree silent—Fresh suit for 
such profits will be barred 39 

* -S. 47—Decree-holder auction-pur- 

chaser—Resistance to possession by judg¬ 
ment-debtor and also by stranger Suit 
for possession against both is not barred 
by S. 47. 223 

-S. 47—Application for refund of 

excess money recovered in execution is 
one under S. 47 208a 

-S. 47 and 0.21, Rr. 69 and 96- 

Bonamidar auction-purchaser can sue for 
possession and real owner mortgagee de¬ 
cree-holder is not necessary party—Auc¬ 
tion-purchaser though bonamidar for de¬ 
cree holder is stranger and S. 47 does 


Civil P C. 

not apply—Absence of permission does 
not vitiate purchase by decree-holder— 
Is is voidable by judgment-debtor only 

90a 

-S. 47 and O. 21, R. 92—Sale in 

execution hold by Collector—Application 
to se« aside 9ale—Collector's order con¬ 
firming sale before disposal of that ap¬ 
plication is ultra vires—Suit to set aside 
sale is maintainable—Scope of S. 47 
stated 30 

-Ss. 47 and 144—Ex parte decree 

set aside—Property must be restored 
back whether under S. 47 or S. 144 12 

- S 73 and Sch. 3, Cl. (9)-Execu- 

tion sale by Collector—When assets will 
be deemed to have received within S. 73 
stated 35 

-Ss. 80 and 2 (17)—Receiver in in¬ 
solvency proceedings is a public officer— 
Notice under S. 80 is essential before suit 
against him 50 

-S. 110—Value of claim at date of 

decree is to be considered 418a 

-S. 110- Claim for share of family 

property—Value for purposes of appeal 
is value of the 9hare and not of whole 
property 418/; 

-S. 115—Scope of — Interlocutory 

orders not barring further progress of 
suit are not revisable 141(1) 

- S. 115 — Summary proceedings — 

Othor romodies open—High Court does 
not interfere 67(1) 

-Ss. 144 and 47-Ex parte decree 

sot aside— Property must be restored 
back whether under S. 47 or S. 144 12 

-S. 145—Decroe can be executed 

against surety as ordinary execution 
Appeal by defendant—Surety not party 
to appeal—Liability of surety is not 
affected 331 

-O. 2, R. 2—Separate suits for pos¬ 
session against different sets of defendants 
of separate properties included in one 
auction sale are not barred 90/> 

-O. 6, R. 17—Plaint in suit under 

O. 21, R. 103, for possession against mort¬ 
gagee in possession cannot te allowed 
to bo amended into one for redemption 

64 

-O. 7, Rr. 14 and 18—Document, 

basis of claim if not produced for long 
time can be rejected 94 

- O. 9. Rr. 3 and 8— Several defen¬ 
dants— Dismissal under R. 3 against 
some and under R. 8 against others 
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Subsequent suit is barred against former 
and not against obhers 54a 

-O. 9, R. 3 and O. 32, R. 3—Dis¬ 
missal of suit on plaintiff’s default in 
presence of major and minor unrepresen¬ 
ted defendants—Dismissal against minors 
being under R. 3 subsequent suit against 
them is not barred 54c 

-O. 9, Rr. 8 and 9—Dismissal under 

R. 8 must be set aside under R. 9 cn 
suflioiont cause being shown—Court can 
however restore for any other reason in 
exercise of inherent powers by providing 
for defendant’s costs 337 a 

-O. 9, R. 13—Ex parte decree—Suit 

to 9et aside is not maintainable unless 
obtained by fraud 351 

-O. 9, R. 13—Decision by one Court 

about absence of sufficient cause for non- 
appearance is no precedent for another 
•Court on same facts 3376 

-O. 20, R. 12 and S. 11, Expl. 5- 

Puture mesne profits claimed under R. 12 
but decree silent—Fresh suit for such 
profits will be barred 39 

' O. 21, R. 33—Restitution of con. 
jugal rights—Execution by detention in 
jail should in exercise of discretion be 
prohibited—Previous sentenoe of impri¬ 
sonment is no ground to refuse to exer- 
oiso that discretion * 203 

O. 21, R. 60—In execution of de- 
oree attachment made — Objection by 
•charge-holder allowed — Property sold 
subjeot to oharge—On suit by purchaser 
defendants contended that sale was il¬ 
legal being without attachment—Court 
ordering illegal sale subjeot to oharge 
treated attachment as subsisting—Sale 
therefore held valid 132 

O* 21, R. 63—Transfer of Property 
Aot (4 of 1882), S. 53—Suit undor O. 21, 
R. 63 by person claiming under sale— 
Defendant oan bo allowed to avoid sale 

-0. 21. Rr. 69 and 96, S. 47—Be! 

namidar auction* purchaser oan sue for 
possession and real owner mortgagee de- 
oree-holder is not neoessary party—Auc¬ 
tion-purchaser though benamidar for de- 
«ree-bolder is stranger and S. 47 does 
not apply—Absence of permission does 
not vitiate purchase by deoree-holder— 
it J8 voidable by judgment-debtor only 

, a. 72 Colleotor exeouting 

deoree oan grant permission to bid, but 

cannot allow decretal amount being 


Civil P. C. 

made set off—That power is reserved to 
Court 361 

-O. 21, R. 89—Application under 

R. 89 must be made to Court and not to 
Collector executing decree by sale 130 
-O. 21, R. 89—Appellate order dis¬ 
missing application to set aside sale is 
not appealable — Decree-holder being 
auction-purchaser is immaterial 60 

-O. 21, R. 92 and S. 47—Sale in 

execution held by Colleotor—Application 
to set aside sale—Collector’s order con¬ 
firming sale before disposal of that ap¬ 
plication is ultra vires - Suit to set aside 
sale is maintainable—Scope of S. 47 
stated 30 

-O. 22, R. 1—Suit for recovery of 

damages for breach of contract of be¬ 
trothal abates on plaintiff’s death 2256 

-O. 23, R. 1— Appellate Court is 

competeut to allow withdrawal of suit 

109 

-O. 23, R. 2 — Limitation within 

which to bring fresh suit cannot be im¬ 
posed by Court allowing withdrawal 29 
O. 32, R. 3—R. 3 is imperative — 
No decree against minor oan be passed 
without appointing guardian 546 

—O. 32, R. 3 and O. 9, R. 3—Dig. 
missal of suit on plaintiff's default in 
presence of major and minor unrepresen¬ 
ted defendants—Dismissal against minors 
being under R. 3 subsequent suit against 
them is not barred 54c 

O. 32, R. 3 and Sch. 2, Para, 1— 
Deoree on award on reference by consent 
of guardian mother—Mother not appoin¬ 
ted guardian—Deoree resulting in sale for 
undervalue Absence of appointment of 
guardian held serious mistake ana award 
held not binding 326 

O. 32, R. 7—Natural guardians 
power pending suit when not appointed 
guardian ad litem are suspended—Com¬ 
promise of suit without Court s sanction 
is not valid 37 

. o. 34, R.l Equity of- redemption 
split up—Claim against same barred— 
Mortgagee will not be entitled to throw 
whole burden on others— Transfer of 
Property Aot (1882), S. 60 306 

34, R. 1—Person claiming para¬ 
mount title should not be allowed to be 
joined in redemption suit 96 

O. 34, R. 5 Appeal from final de¬ 
oree under R. 5—Court-fee is pavable on 
decretal amount—Court-fees Aot (7 of 
1870), S. 7 101(1) 
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-O. 34, R. 6—Mortgage decree with 

condition to sell property on default of 
two instalments — Decree held could not 
be construed to mean that any but mort¬ 
gaged property could be sold 95 

-O. 34, R. 14—Mortgagor continu¬ 
ing in possession on rent-note —Execu¬ 
tion in rent decree—Rent claim held 
arising out of mortgage wishin R. 14 and 
mortgage property could not be sold— 
Mortgagee cannot do so even by assign¬ 
ing decree 202 

-O. 34, R. 14 —Mortgage decree pro¬ 
viding for sale of property on default of 
two instalments—Decree holder cannot 
sell it on default of one instalment only 

56 

-O. 39, R. 1—Judge sitting on ori¬ 
ginal side can issue injunction restraining 
defendant from proceeding with another 
suit in mufassil Court if delay or embar¬ 
rassment is likely to be caused 2966 
-O. 39, R. 1—Actual injury or pros¬ 
pect of doing irremeliable injury must 
be shown to obtain injunction 15(1) 

-O. 40, R. 1 —Partition suit—Recei¬ 
ver when can be appointed stated — 
Ilindu law, Partition •' 321 

-O. 40. R.l —Intention to transfer by 

widow though not amounting to waste 
givo3 sufficient reason for appointment 
of receiver 145c 

-O. 40. R. 4 —Court's leave though 

subsequently obtained cures defect 11 
-O. 41, R. 23—Suit decided on mis¬ 
understanding of Ss. 107 and 108, Evi¬ 
dence Act, can be regarded as wrongly 
decided and can be remacded 85(2)6 


-Sch. 2, Para. 1 —Reference to arbi¬ 
tration by natural guardian if proper 
and reasonable, award will be binding 
on minor 32<z 

-Sch. 2, Para. 1 and O 32, R. 3— 

Decree on award on reference by consent 
of guardian mother—Mother not appoint¬ 
ed guardian—Decree resulting in sale 
for undervalue —Absence of appointment 
of guardian held serious mistake and 
award held not binding 326 

-Sch. 2, Para. 15—Award imposing 

liability not provided by contract 
Award can bo set aside 256c 

Companies Act (7 of 1913) 

-Ss. 196 and 215—Court can allow 

liquidator to question and examine per¬ 
sons ?nnnected with company as to its 
management or formation 284 


Contempt 

-Comments or extracts from pending 

proceedings cannot be published with¬ 
out leave of Court —Such publication 
amounts to interference and is contempt 
of Court—High Court should protect 
mufassil Courts in proper cases 

(FB) 175 

*-Pending proceedings are privileged 

and cannot be published 174 

Contract 

-Variation—Plaintiff contracting to 

sell to defendants goods to be purchased 
from .V—Defendants agreeing to sell 
same to .V—Contract held varied inas¬ 
much as taking delivery was cancelled— 
Plaintiff held entitled to difference in 
rates only — Damages, breach of contract, 
Measure of 346 

-C.I.F.—In C.I.F. contracts property 

in goods passes to buyer immediately on 
shipping - Subsequent buyers from ori¬ 
ginal buyer obtain it after bills of lad¬ 
ing are endorsed 1816 

-Construction — (Per Heaton, J .)— 

Contract to sell particular kind of goods 
—Contract hold could not be construed 
to mean that specific goods were to be 
delivered or on failure damages would be 
payable—(Per Marten, J .)— Condition 
precedent not having been fulfilled nei¬ 
ther party held bound by contract 182 
Contract Act (9 of 1872) 

-Ss. 21, 65 and 72—Contracts with 

enemy firm — Subsequently liquidator 
under Enemy Trading Act entering into 
contracts for realizing pledged goods 
held “contracts" within meaning of Con¬ 
tract Act and could not be avoided under 


S. 21—Payments made under such con¬ 
tracts held could not bo recovered under 
S. 72 —Enemy Trading Act (10 of 1910), 
S. 13 192 

-S. 23—Suit to recover losses on 

cotton contracts—Third party pleading 
agreement between plaintiff and defen¬ 
dant—Agreement by defendant to pay 
half of losses and helping plaintiff to re¬ 
cover balance from third party—Ac¬ 
counts and transaction admitted—Third 
party pleading agreement as fraudulent 
and as of champerty—Accounts etc., being 
admitted decree against defendant must 
ho passed—Transaction being not illegi¬ 
timate held not to be invalid 348 

- S. 23 —Contract for sale and pur¬ 
chase of sovereigns held not opposed to 
public policy and commission could be 
recovered 251 



Subject Index, 1920 Bombay 


13 


Contract Act 

-Ss. 23 and 24—Past cohabitation i9 

no consideration for transfer 142 

-S. 23—Contraot to prepare and 

supply copies of picture produced in 
England is not void 84 

-S. 30—Real contract with strangers 

to avoid risk of wagering contracts does 
not make latter valid 88 

-S. 56—Contraot to deliver certain 

number of bales—Supply by mill implied 
—Mill not producing that quantity— 
Foundation of contract disappearing 
neither party held liable for breach 187 

-Ss. 72, 21 and 65 — Contracts 

with enemy firm—Subsequently liquida¬ 
tor under Enemy Trading Act entering 
into contracts for realizing pledged goods 
hold "contracts” withing meaning of 
Contract Act and could not be avoided 
under S. 21—Payments made under such 
contracts held could not be recovered 
under S. 72 —Enemy Trading Act (10 of 
1916), S. 13 192 

S. 80—Buyer rightly rejecting goods 
cannot be liable for damages 256i? 

Ss. 126 and 128—Where loss incur¬ 
red more than decreed—Difference can¬ 
not bo recovered in third party notice 
nor can olaim be split up 352 

Ss. 133 and 134—Contraot of sale 
of certain quantity of ootton at fixed 
rate and for particular delivery— Defen¬ 
dant surety vendor—Subsequently an¬ 
other contract entered by purchaser to 
sell same goods at higher rate—Second 
contract held independent and surety 
.hold nob discharged on first contract 78 
Co-operative Societies Act (2 of 
iy l^j 

Z 77?* ? 2 (e) Orders under S. 42 

U) fej by liquidator for colleotion of 
assets oanuot be challenged in civil 
Court co 

Costs 62 

"Costs how to be assessed in third 
party proceedings stated 400 

Court.fees Act (7 of 1870) 

S. 7-Civil P. C. (5 .of 1908), O. 34, 
6 Appeal from final decree under 
•«. O Court-fee is payable on decretal 

*■ 7 (c) -Valuation of suit for 

nSs rSl 0 ® a ° d oon80 Quenfcial relief is at 
plaintiff a option—That valuation deter¬ 
mines jurisdiction 

Criminal Procedure Code (5 of 1898) 

tinn i, Ib r? alea . re S ul ^>°g OODStitu- 
tion of Bench for trial are mandatory- 


Criminal P. C. 

Trial must be completed by Bench who 
commenced it—Decision by only two 
Magistrates out of three who commen¬ 
ced and partly heard, trial held vitiated 

300 

-S. 122—Object of asking security 

is prevention of crime and not imprison¬ 
ment 292a 

-S. 122—Refusal to accept surety 

must be based on sound judicial reasons 
—Surety living at great distance is no 
ground for refusal 2926 

-S. 144 — Nuisance in existence for 

length of time —Case cannot be treated 
as urgent oase 367a 

-S. 144—Permanent injunction ne¬ 
cessary for final settlement — Order 
under S. 144 cannot be withheld 3676 

-Ss. 144 and 435 (3)—Revision is 

excluded in matters under S. 144 367c 

-S. 164—Confession before Magis¬ 
trate not reduced to writing —Oral evi¬ 
dence is not admissible 322a 

S. 164—Evidence Act (l of 1872), 
S. 24—Confession recorded under induce¬ 
ment by police officer is inadmissible 
under S. 24 (FB) 2706 

Ss. 190 and 4(0)—Second Class 
Magistrate authorized under S. 190 oan 
try complaint under Cattle Trespass Act 
S. 20 85(1) 

~S. 195 Sanction to proseouto refu¬ 
sed by First Class Magistrate—Addi¬ 
tional Sessions Judge can grant same 

415 

J 250 Order of compensation 
under S. 250 cannot be made on com¬ 
plaint under Bombay Public Convey- 
ances Act (6 of 1887), S. 28 350(1) 

S. 250 (b) —Order made not on 
same day of order of discharge . but post¬ 
poned at oomplainant’s request is not 
bad oj a 

* ~~, S - (2)—S. 339 (2) does not 

exclude operation of S. 24, Evidence Act 
If tender of pardon is aooompanied by 
other inducement from other source, 
statement of approver which amounts to 

hl« hTp°7° Uld , be r , andered iuadmissi- 
ble by Evidence Aot (1 of 1872), S. 24 

——S fy\ (n t-t (FB) 270e 

—S 339 ?q 9 ) ( 2 ) T ( J er Seaton, Ag. C. J .) 

PViri 39 a ® xolude3 operation of S. 24 
—S°°417 l p <™ 270/ 

oontroV° n 18 DOt 8Ubi80t t0 High 0ourt ' 3 

217a 
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-S. 435 (3) —Revision is excluded in 

matters under S. 144 367c 

-Ss. 540 and 537—Recording of 

proseoution evidence after defence evi¬ 
dence is serious irregularity 339/^ 

Criminal Trial 

-Retracted confession carries much 

less weight than confession adhered to 

371c 

-Evidence—Two rival stories of com¬ 
mission of crime—Falsehood of one story 
proves truth of other 371rf 

-Confession can be acted upon though 

retraoted 371/ 

-Inquiry while trial of another offence 

is not proper 371g 

-Appeal—Notice—What is not suffi¬ 
cient notice of hearing of appeal stated 

318 

-Appeal—No distinction between ap¬ 
peal against conviction or acquittal 2175 
Custom 

-Custom of watandar barber to offi¬ 
ciate on ceremonial occasions is not bad 
for unreasonableness—Payments to such 
are due9 and not gratuities 98 

D 

Damages 

-Breach of contract—Measure of— 

-Contract—Variation — Plaintiff con¬ 
tracting to sell to defendants goods to be 
purchased from M —Defendants agreeing 
to sell same to M —Contraot held varied 
inasmuch as taking delivery was can¬ 
celled—Plaintiff held entitled to differ¬ 
ence in rates only 346 

Decree 

-Construction — Consent decree — 

Compromise stipulating payment of cer¬ 
tain sum within one month—Delivery of 
property within four months if payment 
made—Delay of one month in payment 
— Mortgagee held entitled to interest 
but could not enforce stipulation to re¬ 
tain property 118 

-Execution—Decree giving advantage 

to judgment-debtor on some condition — 
Judgment-dobtor making default — Decree 
is executable as ordinary without any 
advantage to him 

-Construction — Decree providing 

payment of interest every year and prin¬ 
cipal payablo after 25 years —On single 
default of interest principal payable at 
once — Several defaults made but not 
taken advantage of—Condition held con¬ 
doned and decree-holdor only entitled to 


Decree 

principal with one year’s interest only 

71/> 

Deed 

-Variation—Deed duly exeouted and 

registered cannot be altered by any sub¬ 
sequent endorsement 143(7 

-Construction — Mortgage or sale — 

Whether sale deed and deed of reconvey¬ 
ance from mortgage, aotual words must 
be considered—Other circumstances also 
can be considered 117// 

Dekkhan Agriculturists’ Relief Act 
(17 of 1889) 

-S. 2—Scope—Extension of Act to a 

district implies that not one or two sec¬ 
tions but substantial portion must be 
made applicable 267 

-S. 15-B (1) — In 9uit for aocounts 

and redemption Court can award interest 
and direct taking of accounts of mesne 
profits 241(1) 

Divorce Act (4 of 1869) 

*-S. 3 (1) — Parties residing within 

jurisdiction though separately at time of 
petition—Court has jurisdiction to hear 
petition 245 

£ 

Easements 

-Damages—Cause of aotion—Owners 

of land have right to protect themselves 
from excess flow of water not brought by 
them — When excess flow of water is 
turned into common ditch both are 
bound to protect banks on their sides 
If damage i9 caused there is cause of ac¬ 
tion against other 207 

-Privacy — Invasion of privacy is 

actionable wrong in Gujarat—Neighbour 
cannot bo allowed to construct so as to 
enable him to overlook 141(2) 

Easements Act (5 of 1882) 

-S. 28 — Extent and inode of enjoy¬ 
ment of easement is fixed by intention of 
parties—In absence of evidence right of 
way for persons, carts etc., cannot bo 
used a 9 right of way for sweeper 233 
Enemy Trading Act (10 of 1916) 

-S. 13 — Contract Act (9 of 1S72), 

Ss. 21. G5 and 72—Contracts with enemy 
firm — Subsequently liquidator under 
Enemy Trading Act entering into con¬ 
tracts for realizing pledged goods held 
"contracts” within meaning of Contract 
Aot and could not bo avoided under S. -1 
—Payments made under such contraots 
hold could not bo recovered under S. 72 
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Evidence Act (1 of 1872) _ 

*-Ss. 8 . 9, 15 and 54 — Trial for 

murder of particular person Evidence 
to show that aocnsed had committed two 
previous murders is irrelevant and inad¬ 
missible- It is evidence of bad character 

371a 


-Ss. 8 and 9 — Motive is that which 

moves one to do a particular aot 371c 
-S. 9—Person named as offender ab¬ 
sconding—He can explain his conduct 

3716 

-Ss. 21, 26, 80 and 91 — Oral con¬ 
fession is admissible under Ss. 21 and 26 
and can be proved by oral evidence 3226 

-S. 24 — What is confession within 

S. 24 stated (FB) 270a 

-S. 24 — Confession recorded under 

inducement by polioe officer is inadmis¬ 
sible under S. 24 — Criminal P. C. (5 of 
1898), S. 164 (FB) 2706 

-S. 24—S. 24 applies to person mak¬ 
ing confession but accused afterwards 

(FB) 270d 

-S. 24 — Criminal P. C. (5 of 1898), 

S. 339 (2) — S. 339 (2), Criminal P. C. 
does not exolude operation of S. 24—If 
tender of pardon is accompanied by other 
inducement from other source statement 
of approver which amounts to confession 
should be rendered inadmissible by S. 24 

(FB) 270c 

-S. 32—Statement about amount of 

expenses for particular purpose in ques- 
tion contained in will is inadmissible 
under S. 32 being not against pecuniary 
interest—Memo of accounts by deceased 
unless made in course of business is also 
not admissible 244a 

-Ss. 54, 8 , 9 and 15—Trial for mar- 

dor of partioular porson — Evidenoe to 
8 how that aocused had committed two 
previous murders is irrelevant and inad¬ 
missible It is evidenoe of bad oh&raoter 




S. 68 —Attesting witness explained 

249 

T7Z\ *„ 9 ,l — Bo g'sfcration Act (lG o 
1908). S. 17 Registered sale deed wit] 
unregistered agreement of reconveyanci 
Vendor oontiuuing in possession unde 
rent note—Agreement to reoonveSr beini 
unregistered held not admissible 117< 

,j ~V 4) ~° ral agreement to accepi 
1 °^® "} satisfaction of mortgage debl 
ib inadmissible iic/o 

iTT?' n 2 ( 6 Jr Wh6n estrinsio evidenoe 
is not allowable stated 14 Q, 

Ss, 107 and 108—Man proved to be 


Evidence Act 

not heard of for seven years will be pre¬ 
sumed to be dead on date of suit and not 
earlier 85(2)a 

- S. 115—Minor representing as major 

— Other party not deceived — Minor is 
not estopped from setting up minority 
as defence—Transaction with minor set 
aside — Court will not ordinarily order 
return of consideration under Specifio 
Belief Aot (1 of 1877), S. 41 269 

- S. 115—Mere erroneous belief does 

not operate as estoppel 1106 

-S. 116—Tenant must surrender ten- 

anoy and possession before being entitled 
to deny landlord's title 360 

- S. 116 — Mortgage of unrecognized 

division of narwa but mortgagor continu¬ 
ing in possession as lessee from mort¬ 
gagee — Mortgagor held estopped from 
pleading invalidity of mortgage—Bombay 
Bhagdari and Narwadari Aot (1862), S. 3 

312 

- S. 132—There must bo objection to 

question to be able to say that one is 
compelled to answer (FB) 270r 

Execution 

-Limitation Aot (9 of 1908)—Art, 182. 

—Previous execution barred by time but 
allowed and not objected to—Subsequent 
execution application cannot bo objected 
to as barred 264 

F 

Factories Act (12 of 1911) 

^ S. 41 (a) — Objeot is to prohibit 
employment of persons to work contrary 
to Act—Employment of several persons 
contrary to law constitutes complete and 
separate offence in respect of eaoh por¬ 
son so employed — Case is not governed 
by Penal Code (46 of 1860), S, 71 315 

G 

Grant 

Inam — Pensions Aot (23 of 1871), 
Ss. 4 and 6—When inam should be trea¬ 
ted as of lands stated—Certificate under 
S. G is not necessary for suit in reference 
to such grant 99 

Inams and saranjams—Ordinary pre¬ 
sumption is of grant of revenue in absenoo 
of indication of grant of soil—Bombay 
Hereditary Offices Act (1874), S. 16 416 
Guardians and Wards Act (8 of 1890) 

. 12, 43 and 47 — Pending ap¬ 

pointment of guardian, orcler sanctioning 
minors marriage does not fall undor 
S. 12 and is not appealable 51 

Ss. 35, 36 and 37 — S. 36 is no bar 
to auit by ward against ex-guardian for 


1G 
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Guardians and Wards Act 

accounts—Legal representatives of such 
guardian are liable where minor's estate 
has come to their hands also 166 

-S. 36—Suit against guardian— Per¬ 
mission of Court obtained subsequently 
cures defect 134 

Gujarat Talukdars Act (6 of 1888) 

-Ss. 31 and 33—Position of a cadet 

of talukdar's family receiving jivai is of 
a talukdar —Jivaidar alone can deal with 
jivai—Talukdari tenure is not subject to 
ordinary law of inheritance cr succession 

13a 

H 

Hague Convention (No. 6 of 1S07) 

-Arts. 1 and 2—Meaning of “port" 

within Arts. 1 and 2 stated 3016 

-Arts ; 1 and 3— Art. 3 dees not ap¬ 
ply to German ships 301a 

Hindu Law 

-Adoption—Widow—Adoption before 

attaining puberty is void and is not ren¬ 
dered valid by subsequent conduct 354a 

--Adoption—Widow—Person adopting 

must have attained age of discretion 

3546 

-Adoption — Widow — Power — 

Widow’s power cannot be controlled by 
will made by father-in law — Adopted 
son would still be grandson—His rights 
as grandson would not be affected by 
directions in will 295 

-Adoption —Widow—Power— Widow 

succeeding as mother to her minor son 
can adopt to her husband — Husband’s 
death as joint and son subsequently 
separated and not obtaining reversioner s 
consent are immaterial 238 

-Adoption — Widow of coparcener 

cannot adopt without husband’s autho¬ 
rity or reversioner’s consent 229a 

-Adoption—Adoption cannot be part¬ 
ly valid and partly invalid — Adopted 
son if not entitle 1 to joint family pro¬ 
perty cannot also succeed to self-acquir¬ 
ed property 2296 

-Adoption—Lunatic — Adoption by 

wife is invalid 220 

-Adoption —Adoption in face of prior 

adoption is invalid—Prior adoption must 
be first set aside 115(1) 

--Adoption — Last surviving co-par¬ 
cener dying leaving widows Widow of 
predeceased oo parcener cannot adopt 97 

-Adoption — Junior daughter-in-law 

can adopt with consent of father-in-law 

27 

-Alienation — Antecedent debts — 


Hindu Law 

Prior debts due partly to mortgagee and 
partly to ethers are binding on sons 

341a 

-Alienation—Co-parcener can alien¬ 
ate his joint share for consideration 

3416 

-Alienation—Widow — Necessity — 

Proof—Proof of reversioner's consent 
shifts burden from alienee to person 
challenging alienation — Excess land 
alleged to have been sold—Person chal¬ 
lenging must prove that less could have 
been sold 338 

-Applicability—Leva Kunbisof Khan- 

desh are Sudras 241(2)6 

-Gift—Gift by widow and one daugh¬ 
ter to sen of another daughter—Gift 
held valid as regards widow’s life-in¬ 
terest but invalid as regards chanco of 
reversion of daughter which cannot be 
transferred—Transfer of Property Act (4 

of 1882), S. 6 355 

-Gift —Private and absolute gift to 

Brahmin for maintenance is distinguish¬ 
able from religious endowment - Condi¬ 
tion restricting residence is unenforce¬ 
able . , 73 

*-Joint family— Self acquired proper¬ 

ty—Family property sold in revenue sale 
and purchased by members becomes or¬ 
dinarily his self-acquired property 232 

-Joint family—Vendee from co-par- 

coner can sue for paitition—He is not 
entitled to past profits . 103 

-Maintenance —Widow — Mainten¬ 
ance is personal right Charge can bo 
created only by Court or by instrument 

21 ya 

-Maintenance—Widow — Bona fide 

transferee from competent member takes 
it free of maintenance claim tlVo 

-Maintenance—Widow will not be 

ordinarily divested unless maintenance 

is secured , , C . 

-Marriage—Damages for breach of 

contract of marriage if for proper rea¬ 
sons are not claimable-But expenses of 
betrothal can be claimed 

-- Minor— Limitation Act (9 of 1908), 

Art. 44—Alienation by mother as natural 
guardian-Alienation has to bo set aside 
before recovery of possession Suit is 

5!!! r p“ P. 0. (5 of 1908), 

O. 40, R. 1 Partition suit Recover 
when can be appointed stated c ndra9 

- Partition-Mother-Among Sudrag 

mother is entitled to share in partition 
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Hindu Law 

among sods whether legitimate or illegi¬ 
timate 24D2 )</ 

-Partition — Accounts — Manager is 

not bound to maintain accounts 236 a 
*-Partition—Effect—Necessary ex¬ 

penses of family during partition can be 
deducted from joint funds before divi¬ 
sion 2366 

-Religious endowment —Shevaks arc 

bound to render accounts like trustees— 
They cannot levy fees for religious ser¬ 
vice in temple—Disciplinary rules can 
be made and enforced, but persons en¬ 
titled to worship cannot be excluded 153 

^-Religious endowment—Temple in 

ruins—Manager is not entitled to remove 
imago in face of opposition 67(2) 

-Succession —Paternal unde’s grand¬ 
son is nearer than sister’s son 363(1) 
-Succession—Female heirs—Succes¬ 
sion by, is not general rule but excep- 
tion—Paternal uncle's daughter is not 
gotraja sapinda 237 

^ Succession—Illegitimate son can¬ 
not succeed to legitimate son’s separate 
property 205 

Widow—Acceleration — Whole es¬ 
tate must get vested at once—Gift if for 
consideration acceleration does not take 
place 345 

Widow- Compromise— Compromise 
by, prejudicial to reversioners held not 
binding on reversioners after her death 

81 

Will—Hindu testator has power of 
- defeasance of prior absolute estate on 
happening of oertain event 281b 

Hindu Wills Act (21 of 1870) 
-—•Succession Aot (10 of 18G5), S 187— 
Will by Khoja Mahomedan—No probate 
is required 140 

Husband and Wife 
- 7 —-Deoree for restitution of conjugal 
rights and injunction against parents not 
to allow wife to stay with them but direo- 
ting no execution by detention in prison 
Decree held not maintainable—Injuno- 


tion held improper 


I 


Income-tax Act (2 of 1886 ) 

b. 14 Fresh assessment 

f ear is competent 
nterest 


in 


112 


same 

330 


dne fcnlilE ^ n0Iny ~ Interest on debti 
of wartodaV 8 M- BU3peDded *«>m breal 

^oberpretatjon^of*Statute« ta ^ 0 294 

Intention obsoure-It should be pre- 
1920 Indexes (Bom .)—3 


Interpretation of Statutes 

sumed that ordinary law i 9 not departed 
from 1216 

K 

Khoti Settlement Act (1 of 1880) 

-Ss. 9 and 10—Transfer of occu¬ 
pancy right in contravention of Act.— 
Khot cannot recover possession 417 

L 

Land Acquisition 

-Parties agieeing as to amount of 

compensation—Agreement held enforce¬ 
able 156 

Land Acquisition Act (1 of 1894) 

-Ss. 11 and 12—When award be¬ 
comes final stated—Mere signing does 
not but filing does make it final 265 
Landlord and Tenant 
-Mulgeni lease—Landlord can re¬ 
cover rent due from transferee of per¬ 
manent lease by mulgeni tenant 332 

-Rent—Rent of permanent tenant 

can be enhanced up to three times rent 

2616 

-Lease for number of years with co¬ 
venant of renewal at lessee’s option— 
Lessee continuing in possession without 
asking for renewal continues as annual 
tenant 215(1) 

-Agricultural land —House ancillary 

to agriculture by tenant of agricultural 
land oanuot be removed 148 

-Improvements—After expiry of lease 

of site vacant possession must bo given 
—If building not removed it becomes 
landlord's property 87a 

-Compensation—Tenant in posses¬ 
sion for number of years constructing 
substantial building—Compensation held 
payable before ejectment 876 

-Ejectment—Notice cannot be dis- 

ponsed with because tenant asserts dif¬ 
ferent kind of tenancy—Transfer of Pro¬ 
perty Aot (1882), S. Ill (h) 53 

Letters Patent (Bombay) 

-Cl. 10—Pleader can be treated in 

matter of disciplinary jurisdiction 

_ r (FB) 168a 

bl-12 Third party proceedings are 
covered by Cl. 12—Leave must be ob¬ 
tained when cause of action is partly 
outside jurisdiction — Leave oannot be 
presumed for order to issue third party 
notioe 363(2) 

" Cl. 15 Order refusing grant of in¬ 
junction to restrain defendant from pro¬ 
ceeding with suit in Native State is not 
appealable - (Per Macleod , C. J.)— Judg- 
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Letters Patent (Bombay) 

ment means adjudication on merits — 
(Per Heaton, ./.) - If such order affects 
jurisdiction then appeal lies 309 

Limitation Act (9 of 1908) 

-S. 14—Suit instead of application 

for refund of excess money recovered in 
execution filed by mistake Time spent 
in such suit can be deducted 208 b 

-S. 19—Bombay Court of Wards Act 

(1 of 1905), S. 16—Collector’s offer even 
if not accepted can bo used as acknow¬ 
ledgment under Limitation Act, S. 19 

137(2) 

- S. 20—Part payment of principal— 

Writing in hands of person making pay¬ 
ment extends limitation 413 

-S. 20 (2) — Bombay Hereditary 

Offices Act (3 of 1874), S. 5—Mortgage 
with possession of vatan lands - Suit for 
possession or redemption by heirs of 
mortgagor within 12 years of his death 
decreed—On dispossession after 12 years 
after mortgagor s death mortgagee’s son 
sued for mortgage money — Suit not being 
within six years of date stipulated for 
payment held barred—Further S. 20 (2), 
Lim. Act, did not apply 48 

-Ait 14—Suit for possession of river 

led leased out by Collector—Art. 11 ap¬ 
plies—Time runs fiom order of Collector 
declining to grant claim under Bod* bay 
Land Revenue Cede (5 of 1879), S.^7 235 
- Art. 14—Suit to set a>-ide Collec¬ 
tor's order of forfeiture must be brought 
within one year 105(1) 

^ -Art. 44—Alienation by mother as 

natural guardian—Alienation h&9 to bo 
set aside before recovery of | obsession— 
Suit is governed by Art. 41 —Hindu law, 
minor 1 

-Art. 61—Claim for share of ex¬ 
penses of repairs of common well is one 
for contribution—Art. 61 applies 127(1) 

-Art. 119—For interference within 

Art. 119 there must be some act incom¬ 
patible with recognition ofadopticn 110a 

-Arts. 123 and 144—Suit by Maho- 

modan heir for his share i9 governed by 
Art. 114 —Time begins to run when be is 
excluded from joint possession or his title 
is denied 26 

-Arts. 134 and 148—Transfer by 

mortgagee — Relemption suit is gov¬ 
erned not by Art. 134 but by Art. 148 

350(2) 

-Arts. 134 and 148- Pale by mort¬ 
gagee believing to be owner and subse¬ 
quent repurchase by him does not alleot 


Limitation Act 

redemption suit by mortgagor in point of 
limitation 20 

- Arts 144 aud 123—Suit by Mahc- 

medan heir for his 9 hare is governed by 
Art. 144—Time logins to run when he is 
excluded from joint possession or his title 
is denied 26 

-Arts. 148 and 134—Transfer by 

mortgagee—Redemption suit is governed 
not by \rfc. 134 but by Art. 148 350(2) 
-Arts. 148 and 134—Sale by mort¬ 
gagee believing to be owner and subse¬ 
quent repurchase by him does not affect 
redemption suit by mortgagor in point of 
limitation 20 

* - Art. 182 - Previous execution bar¬ 
red by time but allowed and not objected 
to—Subsequent execution application can¬ 
not bo objected to as barred—Execution 

264 


M 

Mahomedan Law 

-Alienation—Widow, by custom life 

tenant of bhagdari property cannot alie¬ 
nate for spiritual benefit of husband 1455 

-Divorce — Pronouncement need not 

be made in wife’s presence 101(2) 

- Gift—Delivery of possession—Donor 

and donee in same premises— Pome overt 
act must be shown—Delivery cannot bo 
presumed — Intention depends on circum¬ 
stances 135 

-Pre-emption —Neighbours have equal 

right of pre emption under Hanafi School 

(FB) 343 

-Succession—Widow solo heir-She 

takes whole partly a9 sharer aod partly 
by return 69(1) 

-Wakf—Seme heirs surrendering in¬ 
terest over portion — Another heir ac¬ 
cepting aod covenanting to spend one- 
fourth of it in charity—Transfer held 
valid—Other hecame owner and his de¬ 
claration held created valid wakf 152 

o 


Ownership 

-Annexures to letters cannot be 

olaimed back—Right of suit 137(1) 

P 

Penal Code (45 of 1860) 

-S. 71-Factories Act (12 of 1911), 

S. 41 (a)—Ol ject is to prohibit employ¬ 
ment of persons to work contrary to Act 
—Employment of several persons con¬ 
trary to law constiiutes complete and 
separate offence in respect of each per¬ 
son so employed—Case is not govorned 
by Penal Cede, S. 71 
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Penal Code 

-Ss. 153 an! 43 — Publication of 

pamphlet written in provoking style and 
defamatory is illegal —Riot likely — Dis¬ 
tribution of pamphlet is offence under 

a r\ r* 


S. 153 


402« 


*-S. 192 —Judicial proceedings need 

not be pending at time of fabcication — 
Intention to use in such proceedings is 
enough 319a 

-S. 193—Fabrication of false rent- 

note—OtTenco under S. 193 is complete 

3196 

determining oh. 

4025 


for 


-S. 292—Test 

scenity laid down _ __ 

^-S. 302—Two persons attacked, one 

killed—Doath is intentional 3715 

* — Ss. 302. 304, 323 and 325-Ac- 

oused not having intended or nob know¬ 
ing that death would be caused—No of¬ 
fence of murder held committed 224 
S. 372 — Performance of “gejiee” 
ceremony of minor girl does not amount 
to offence under S. 372 63 

S. 4S9 Imputation with reference 
to person intending to harm, but not ac¬ 
tual harm is necessary 339a 

Pensions Act (23 of 1871) 

Ss. 4 and 6 When inam should bo 
treated as of lands stated - Certificate 
under S. 6 is not necessary for suit in re¬ 
ference to such grant—Grant, inam 99 
Practice 

Evidence Absence of objection decs 
not make evidence relevant or admissible 

TT- „ 2445 

High Court—If contrary to law can- 
not be upheld 419 /; 

“ Jurisdiction in testamentary suit— 
Terms of compromise partly not within 
eoope of jurisdiction-Proper procedure 
to be followed stated 358 

Precedent 

On facte there can be no precedent 
Pre emption 337c 

^SlSS esi3lB “ mo ” 8 Hi “ aos 

J3"„ d f e i , |o9) T ° W,,S In,C ' 1 '’ cncv Act 

Zl „ S n \ 3 , 8 , (b) — Wsolmrge ordered but 
suspended for one year - Order ope- 

nnder Civil"?. OaoW’s^ 

Prevention of Cruelty to Animah 
Act (11 of 1890) y Animals 

s. 3 (a) — AbandoniDg animal on 


Prevention of Cruelty to Animals 

Aet 

street does not amount to ill-treatment 

221 

Prize Court 

-Crown caDnot prescribe law for prize 

Court—It can however apply to orders 
in Council where Crown’s rights are miti¬ 
gated 2855 

Provident Funds Act (4 of 1897) 

# —S 4 — Money in provident fund dees 
nob vest in receiver—Fraudulent dealing 
with it by insolvent is not offence under 
Provl. Ins. Act (3 of 1907). S 43 58(2) 

Provincial Insolvency Act (3 of 1907) 
— S. 43—Provident Funds Act (4 of 
1897), S. 4—Money in provident fund 
does not vest in receiver — Fraudulent 
dealing with it by insolvent is not of¬ 
fence under Provincial Insolvency Aot, 
S. 43 58(2) 

-Ss 43, 46 and 47—Sentence under 

S. 43 can be suspended till disposal of 
appeal 58(1) 

R 

Railways Act (9 of 1890) 

-S. 7 - Closing one level orossing and 

opening another is within competence 155 
Registration Act (16 of 1908) 

Ss. 17 and 2(7)—Agreement to lease 
when only creating present transfer of 
interest is compulsorily registrable and 
not otherwise 226 

S. 17 Registered sale deed with 
unregistered agreement of reconveyance 
Vendor continuing in possession under 
rent note — Agresment to reconvey being 
unregistered hold not admissible—Evi¬ 
dence Aot (L of 1872), S. 91 117a 

Ss. 17 and 49—Suit to recover share 
—Receipts of property falling to share of 
each signed by sharers Taken together 
the receipts constitute instrument of par¬ 
tition and therefore inadmissible if un¬ 
registered But taken singly they do not 
prove partition 46 

7" 48 —Transfer of Property Aot 

(4 of 1682), S. 64 Vendee when entitled 
to deed stated —Subsequent purchaser 
though with registered sale.deod but 
tainted with notice of earlier transfer 
oaunot get preference 69 ( 9 \ 

Right of suit 

Ownership— Annexure to letters can¬ 
not be claimed back 137 (j) 

Specific Relief Act (1 of 1877) 

~ S * 14 and 15—Property otherwise 
lully described and known and stated to 


* .1? » 
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Specific Relief Act 

be 1,480 yards but found to be only 
1,280 yards — Defendant held not unable 
to perform contract within S. 11 — Part 
left uni erformdd held considerable and 
no specific performance could be claimed 
with compensation 164 

-S. 27— Contract of sale after devise 

—On testator’s death contract can he 
enforced against devisee 210 

-S. 27 (c), Illus. (2)—Illustration 

refers also to co-parconers of joint Hindu 
family —Contract of sale of father's share 
can be enforced against sons after father s 
death 104 

-- S. 41—Evidence Act (1 of 1872), 

S. 115 —Minor representing as major — 
Other party not deceived—Minor is not 
estopped from setting up minority as 
defence — Transaction with minor set 
aside—Court will not ordinarily ordor 
return of consideration under Specific 
Relief Act, S. 11 269 

Succession Act (10 of 1865) 

- S. 69—Whole document must ho 

road 40S6 

— S. 71—Two gifts sufficient to include 
residuary estates—First gift was pic- 
ferro 1 409*7 

- S. 75 - Inconsistent clauses — Last 

prevails 409c 

-S 111—S. Ill only applies where 

contingent event is left uncertain—Be¬ 
quest to widow and daughter for life and 
alter that alternative gift to daughter’s 
male issue that may bo horn or in charity 
—Gift to male issue held void—Gift to 
charity was valid 281a 

--S. 179 —Executor of executor is not 

legal representative of original testator 

409a 

- S. 187—Will by Khoja Mahomedan 

—No probate is required—Hindu Wills 
Act (21 of 1870) 140 

-Ss. 196 and 197—Will - Construe 

tion—Wife appointed executrix—Pro¬ 
perty not disposed of by wile inter vivos— 
Property held should go to children— 
Children hold took vested interost — 
Letters of administration with will an¬ 
nexed was issued fo sons 409c 

-Ss. 239 and 264 (b)— District Judge 

is incompetent to give direction alter 
grant of letters of administration 19 
Suits Valuation Act (7 of 1887) 

- S 8 — In a suit for declaration and 

consequential relief valuation for juris¬ 
diction made higher than for court-fee — 
Pla.ntitI-appellant contending that valu- 
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Suits Valuation Act 

ation lor jurisdiction must be taken to 
bo same as for court-fee—Valuation for 
jurisdiction in suit held correctly stated 

105 (2) ; 


Tort 

^-Nuisance—Tree belonging to de. 

fondant standing partly on plaintiffs 
land— Plaintiff held not entitled to cut 
branches or roots 131 

Transfer of Property Act (4 of 1882; 

•-S. 6 —Hindu Law—Gift—Gift by 

widow and one daughter to son of an¬ 
other daughter—Gilt hold valid as re- 
gards widow’s life interest but invalid 
as regards chance of reversion of daughter 
which cannot be transferred 355 

-S. 39 —Bona fide transferee whether 

with or without notice is not bound by 
any personal claims against his vendor 

219 ri 

-S. 53—Suit under O. 21, R. G3, by 

person claiming under sale—Defendant 
can bo allowed to avoid sale—Civil P.C. 
O. 21, R. 03 10 

-S. 54—Vendee when entitled to deed 

stated — Subsequent purchaser though 
with registered sale deed but tainted 
with notico of earlier transfer cannot 
get preference—Registration Act (1908). 
S. 48 69 (2) 

-S. 59—Ordinarily serif o i 3 not. at¬ 
testing w ifcness 249r. 

— S. 60—Civil P. C. (5 of 1908). O. 34 , 

R. 1—Equity of redemption split up— 
Claim against same barred—Mortgagee 
will not he entitled to throw whoio bur. 
den on others 306 

-Ss. 60 and 101 —One co-mortgagor 

registered occupant—Transfer by him of 
equity of redemption to mortgagee does 
not extinguish others’ right to redeem 

191 

- S. 60—Stipulation that if money is 

not paid after certain period property 
will bo deemed foreclosed is clog But 
mortgagor can subsequently enter into 
soparato arrangement for satisfying mort¬ 
gage— Agreement being independent o( 
contract held not to bo clog 82 

— S. Ill (h) Landlord and tonant— 

Ejectment—Notice cannot bo dispensed 
with because tenant assorts different- 
kind of tenancy 53 

- S 123 —What is attestation stated 

333 (2) 
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Trustees Act (27 of 1866) 

-Ss. 3, 6, 35 and 40—High Court 

can appoint new trustee in case of Hindu 
charitable trust 23Ga 

u 

Usurious Loans Act (10 of 1918) 

-S. 3 (1)—S. (l) can be applied even 

in absence of defendant—Provisions in 
bond for payment of excessive interest— 
Court can give relief 334 

V 

Vendor and Purchaser 

-Damages—Breach of contract—De- 


Vendor and Purchaser 

fence—Party cancelling contract with¬ 
out justification has no defence in 9uit 
for damages 181/7 

w 

Will 

-Construction—Wife appointed exe¬ 
cutrix— Property not disposed of by wife 
inter vivos —Property held should go to 
children—Children held took vested in¬ 
terest— Letters of administration with 
will annexed was issued to sons — Suc¬ 
cession Act (1865), Ss. 196 and 197 409e 
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BOMBAY HIGH COURT 


* A. I. R. 1920 Bombay 1 

Macleod, C. J., Heaton and Shah, JJ. 


Fakhappa Limanna Patil — Defen¬ 
dant—Appellant. 


v. 

Lumanna Mahadu Dhamnekar —Plain¬ 
tiff—Respondent. 

Second Appeal No. 636 of 1918, De¬ 
cided on 19th December 1919, from deci¬ 
sion of Dist Judge, Belgaum, in Appeal 
No. 270 of 1917. 

❖ Limitation Act (9 of 1908), Art. 44—Alien¬ 
ation by mother at natural guardian —Alien¬ 
ation has to be set aside before recovery of 
possession—Suit is governed by Art. 44— 
Hindu law, Minor. 

Where a Hindu mother, acting as the natural 
guardian o( her minor son, transfers property 
during his minority, tho minor, in ordor to re¬ 
cover possession of tho proporty so trinsforied, 
must sue to set aside tho transfer, and such suit 
must be brought within throe >eare ot the minor 
attniniug majority under Art. 44, and if ho iaile 
to bring such suit within that time, noithor he 
nor tho next reversioner can dispute the alienn- 
tion. [P 6 C 1 ] 


-4. G. Desai —for Appellant. 

D. R. Manerikar — for Respondent. 

Macleod, C. J.—The plaintiff snec 
recover khas possession of the suit r 
party after setting at naught all 
contentions of the defendant or to rede 
the suit property after taking acoounl 
the mortgage. The suit property 
longed to one Nane, who died leavin 
widow Siduhat and a son Omana. Ni 

^,.“°5 fc ? ag « d th .° Property to tho fat 

Z « f K ? 6 “^ ln 1877 - 0mana * 

on 25th April 1901 leaving a widow! 

mittadW fh ” 1908 ’ The plaintiff is 
Sad to rJ h8 D fu re3t revera ioner and 
flued to redeem the mortgage of 1877 

appears however that on 1st Febrin 

1920 B/l & a 


1891 Sidubai purporting to act as 
guardian of Omana sold the equity of 
redemption to the defendant’s father. 

The lower Court found that the sale 
by Sidubai was for legal necessity and 
dismissed the plaintiff’s suit with costs. 

In appeal the learned appellate Judge 
considered that there was not sufficient 
evidence to show that the sale was for 
legal necessity, and it followed from that 
that Omana could have maintained the 
suit, in his opinion for redemption. There¬ 
fore he considered that the plaintiff as 
the noareet reversioner could sue for 
redemption, and passed a preliminary 
decree. 

The question does not seem to have 
been argued in tho lower appellate Court 
whether Omana was not barred by 
Art. 44, Limitation Aot. The learned 
Judge seems to have assumed that the 
minor on attaining majority oould have 
sued the mortgagee for redemption with¬ 
out first getting rid of the sale by his 
mother of the equity of redemption. This 
question was considerad by my brother 
Shah and myself in Second Appeal No. 
1001 of 1917, decided on 26th September 
1919 and the matter was then very fully 
argued before ua, but as we wore of 
opinion that the sale by the minor’s 
guardian was justified, we did not deoide 
the point of limitation. Now however 
the same question has arisen again, and 
in this oase as it has been found that the 
sale was not for legal necessity the 
suooess of the defence must dopend on 
the question of limitation. 

In Laxmava v. Rachappa (l) a minor's 
mother and natural guardian sold his 

(1) [1918] 42 Bom. 626=46 I, O. 22. 
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2 Bombay 

property. The suit was brought to set 
aside the sale more than three years 
after the minor attained majority : it 
was held that the suit was barred under 
Art 44, Limitation Act. Reference was 
made to the case of Balappa Dundappa 
v. Chanba&appa Shivalingappa (2). There 
the transaction which was disputed was 
a sale by a step-mother who purported 
to act as guardian ot her minor stepson. 
The learned Chief Justice in bis judg¬ 
ment says : 

“ It appears to us extremely doubtful if 
Art. 44, Limitation Act, has any application in 
circumstances such as we have here. The step¬ 
mother cannot be in a better positon than any 
other manager to deal with immovable property 
which is not her own, as appears from the case 
of liunoomanpcrsaud Panday v.&lt. Babooce 
2d un raj Kcomccree (3) which was a case of a 
mortgage by a mother. A mother or stemotber 
whether a Hindu or otherwise, purporting to act 
on behalf'ol a minor son, is, to use the words of 
S. 3, T. P. Act, a person authorized only under 
circumstances in their nature variable to dispose 
cf immovable property, and the.onus of proving 
authority arising from necessity or apparent 
authority arising from that cause, justified by 
reasonable inquiry, is upon the person who tries 
to assert the transfer against a minor. ” 

Beaman, J.. in Laxmava v. Rasliappa 
(l) said : 

“The case of Balippz Dundappa v. Chin - 
lasappa Siralinyappa (2) and the case of .4n- 
tindappa v. Totappa (4) with which we have 
been especially pressed are. we think, easily 
distinguishable. We need only mention the 
first of these cases aud point out that the 
transferor was not the natural guardian of the 
minor at all but his step-mother. The decision 
can then be put on the ground that the aliena¬ 
tion was not by a guardian strictly speaking so 
at all, but at the highest by a de facto guardian 
who was not authorized to deal iu any way with 
the minor’s property. ” 

If then Omana could not sue the 
mortgagee for redemption without get¬ 
ting the sale of equity cf redemption by 
his mother set aside within three years 
after attaining majority, it follows that 
the plaintiff as reversioner after the 
death of Gopikabai would be in no better 
position. But the decision in Anandappa 
v. Totappa (4) must be considered on 
this point, because the learned Judges 
there considered in what circumstances 
the plaintiff must sue for cancellation of 
a document which stands in his way of 
success, and in what circumstances he 
may disregard the document and sue for 
the recovery of the proper ty lea vi ng the 

(2) A. L H. 1915 Bom. 150=33 I. C. 444. 

(3) [1854-57] G M. I. A. 393=1 Sar. 552=18 
W. li. Sin=2 Suth. 29 (P. C.). 

( 4 ) A. 1. K. 1915 Bom. 132=33 1. C. 441. 


defendant to show that the document 
on which he relies gives him a valid 
title. At p. 1139 .of 17 Bom. L. R.] the 
learned Judges say : 

“ Whether a plaintiff must sue for cancella¬ 
tion o: a document under which the defendant 
iu possession claims, depends, we think, upon 
whether the onus of proving circumstances 
establishing its validity lies upon him or whe¬ 
ther it lies upon the defendant to prove circum¬ 
stances establishing its validity. For example 
where a plaintiff sues to recover possession of 
property which the defendant has obtained under 
a document executed by the plaiutiffor or.e 
under whom he claims, the plaintiff would have 
to establish facts entitling him to have the in¬ 
strument cancelled or set aside and would have 
to sue within three years of those facts Incom¬ 
ing known to him as provided by Art. 91, Limi¬ 
tation Act. On the other hand, where the 
defendant has acquired possession under 
a deed executed not by the real owner of the 
property but by some one having a power 
of disposal under certain circumstances on 
behalf of the real owner, the onus lies on the 
defendant to prove the existence of those cir¬ 
cumstances, and the plaintiff may ignore the 
deed in bringing his suit for possession. " 

And later on the judgment proceeds : 

" It is argued however that the existence of 
Art. 44. Limitation Act, implies that wherever 
a guardian has effected a salo of his ward’s pro¬ 
perty, the sale is valid uutil it is set aside by 
suit. We are not prepared to hold that the ex¬ 
istence of this article involves any qualification 
of the principles expressed in the judgment of 
Woodroffe. J.. already referred to. The article 
possibly refers to ea«es in which a ward might 
sue to set aside a sale effected by his guar ban with 
the authority of the Court, which would prim* 
facie be valid but which, on proof of certain cir¬ 
cumstances such as misrepresentation or fraud 
with regard to tho guardian, might be set 
aside. ” 

Beaman, J., in Laxmava v. Rachappa 
(1). although he says that Anandappa 
v. Totappa (l) is easily distinguishable, 
did not explain how ho came to that con¬ 
clusion. In the ca>o before him the pro¬ 
perty in dispute belonged originally to 
one Mudkappa who was born in 1^91. 
Whilst he was a minor his mother sold 
the property to Iluchappa, husband of 
Laxmava, defendant 3, on 31st May 1909. 
After Mudkappa attained majority, he 
sold the property to Rachappa, the plain- 
tiff, on 25th September 1912 and it was 
Rachappa, who had bought from the 
minor who instituted a suit against the 
defendants in 1913. 

But it was not considered in the judg¬ 
ment whether a minor or his vendee 
could sue for the recovery of the pro¬ 
perty without setting aside the convey¬ 
ance by the miuor’s mother. The Court 
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seems to have assumed that the plaintiff 
could nob recover the property without 
setting aside the deed. It is unfortu¬ 
nate that the Chief Justice in Bala ppa 
Dundappa v. Chanbasappa Shivalinga ppa 
(2) does nob refer to the case cf Anan- 
da ppa v. Tola ppa (4J, which was men¬ 
tioned by the appellant’s pleader during 
the argument. But I must say there is 
considerable fcrce in the contention by 
Mr. Manerikar in this case that the pass¬ 
age in the judgment at p. 1139 in An- 
atidappa v. Tolappa (4) applies to this 
case. The argument is that the minor 
could disregard entirely his mother’s 
disposition. The equity of redemption 
had come down to him from his father. 
Therefore he was entitled to go to the 
mortgagee and ask to redeem the pro¬ 
perty. It would be then for the alleged 
owner of the equity of redemption, who 
happened to be the mortgagee, to set up 
a sale deed of the equity of redemption 
from the minor’s mother in ordet to 
defeat the claim of the mortgagor to re¬ 
deem. Therefore the argument proceeds 
that it would not bo a suit under Art. 44 
to sot aside a transfer made by the 
minor's mother of the equity of redemp¬ 
tion, as it would lie upon the defendant 
to prove that dooucnent in order to defeat 
the plaintiff’s olaim. 


As this is a question which must be 
finally decided sooner or later, consider¬ 
ing the state of authorities, it seems to me 
to bo advisable that the appeal should bo 
hoard before a Bench of three Judges. 
If I referred a question to a Full Benoh. 
my decision based on their answer to 
the question would still be appealable 
under the Letters Patent. 


Macleod, C. J. This appeal has no 1 
been fully argued, and an opportunit 
has arisen for deciding a question whio 
has given rise to a considerable confiic 
of judicial opinion, namely, whether 
jHindu minor, on his attaining majority 
f can sue to recover possession of propert 
|transferred by his mother acting as hi 
jnafcural guardian daring his minorit 
|Without suing to set aside the transfe 
,and therefore coming within the provi 
isions of Art. 44, Lim. Act. That ques 
tion was answered in the negative b 
Beaman and Heaton, JJ., in Laxmava ^ 
Rachappa (1), where the plaintiff ha 
bought certain property from one Mud 
kappa which had been sold by Mud 


kappas mother daring his minority to 
the defendant, and reference may bo 
made to MahaUcshwar Krishnapp ? v« 
Ramchandra Mangtxh (5), wbero K as 
manager of the family appointed a muk- 
tyar who sold mulgeni rights. K's eldest 
son after attaining majority sued to re¬ 
cover possession, alleging that the sale 
was void. It was held that it could not 
be troatel as a nullity and the right of 
the plaintiff to challenge it was barred 
by Art. 44, Act 9 of 1908. But there are 
contrary decisions of this Court. 

In Bhagvanl Govind v. Kondi (G), the 
plaintiff sued to redeem land alleged to 
have been mortgaged by his father in 
1853 to the grandfather of defendant 1. 
The defendant alleged that the mortgage 
had been executed in favour of the fa¬ 
ther of defendant 2 and that in 1863 
the equity of redemption had been 
sold to the mortgagee by the mort¬ 
gagor during the plaintiffs minority. 
The defendant contended that the suit 
was really one to set aside the sale of 
1863 and was barred by Art. 41, Lim. 
Act 15 of 1877. It was held that Art. 44 
did not apply as the necessity for im¬ 
pugning the sale of 1863 to defendant 2 
arose from defendant 2 resisting the 
plaintiff's claim to redeem the mortgage, 
and was therefore subservient to the suit 
for possession. It wis also held that de¬ 
fendant 2, having entered into possession 
as mortgagee, could not afterwards set 
up an adverse possession as owner so as 
to defeat plaintiff’s right to redeem: Ali 
Muhammad v. Lalta Bakhsh (7) and 
Tanji v. Nagamma (8). 

In Anandappa v. Tolappa (4) plaintiff 
sued for a declaration that a deed of ex 
change dated 15th June 1900 was not 
binding on him and for recovery of pos¬ 
session of certain lands. The deed of 
exchange purported to he between the 
plaintiff, a minor interested in his own 
right as the adopted son of a vatandar 
acting through his natural father, and 
the natural grandfather of the plaintiff. 
1 he D'stnot Judge reversing the decision 
of the Subordinate Judge held that it 
was not necessary for tho plaintiff to 
sue to set aside the deed on the authority 
o{ the decision of the Privy Council in 

t'n' R ' 10U B0m ' 800 =35 Bom. 94=21 

(6) [1890] li Bom. 279. 

(7) [1875-78] 1 All. G55. 

(8) [1860-67] 3 M. H. O. R. 137. 
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Bijou Gopal 31 uker\i v. Krishna Mahishi 
Dcln (9). But that was a suit by a rever¬ 
sioner to recover possession of property 
lease 1 by a Hindu widow. The decision 
of the District Judge was upheld in ap¬ 
peal by Scott, C. J., and Kao, J. They 
said: 

“Whether a plaintiff must sue for cancella¬ 
tion of a document under which the defendant 
in possession claims, depends, we think, upon 
whether the onus of proving circumstances estab¬ 
lishing its invalidity lies upon him or whether 
it lies upon the defendant to prove circum¬ 
stances establishing its validity.” 

They then referred to the decision of 
WocdrotTe, J., in Tlarihai Gjhn v. Dasa - 
rathi Misra (10). That again was a suit 
by a reversioner to recover property 
alienated by a Hindu widow. Woodroffe 
J., relied on a passage in the judgment 
of the Madras High Court in Unni v. 
Kunchi Ammo. (ll). 

That was a suit filed on behalf of a 
Malabar Tarwad by two of its members 
to recover property improperly alienated 
under a kanom instrument by the 
karnavan. 

It was held that since a prayer for the 
cancellation of the kanom instrument 
was not an essential part of the plain- 
till's relief, the suit was not barred by 
the three years' rule in Art. 91, Act lo 
of 1877. 

The Court said: 

“In our opinion there is no distinction bet¬ 
ween this case and other cases where a similar 
charge is made in respect cf an instrument of 
alienation executed by a person who uot being 
the full owner of the property, has a conditional 
authority only lo dispose of it. Such are the 
cases of a guardian of a minor, the manager of 
a Hindu family or the sonless widow in a divi¬ 
ded lliudu family. In these cases, as was argued 
by the appellants' vakil it is not only not neces¬ 
sary, but it is not possible, to have the instru¬ 
ment of alienation cancelled and delivered up 
because as between the parties to it it may bo 
a perfectly valid instrument. All that is needed 
is a declaration that the plaintiffs' interest is 
not affected by the instrument, and that decla¬ 
ration is merely ancillary to the relief which 
may be granted by delivery of possession." 

Reference was made to Sikher Chun l 
y. Du 1 putty Singh (12), where Prin9ep. 
J., said: 

•'The fact that a guardian may have impro¬ 
perly sold proporty belonging to his ward, and 
may have embodied this transaction in a written 

• Tl<j07] 34 Cal. 829 = 11 O. W. N. 421^5C- 
L. J 334=0 Bom. L. R. 002 = 2 M. L. T- 
133=17 M. L. J. 154=4 A. L. J. 329= 34 
I. A. 87 (P. C.). 

(10) [1900] 33 Cal. 257=9 C. W. X. G3G = 1 C 
L. J. 409. 

(11) [1991] 14 Mad. 2C. 

(12) L1S80] 5 Cal. iC? =5 C. L. R. 374. 
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instrument, cannot in my opinion affect the 
position of a minor seeking to recover that pro¬ 
perty merely because a written instrument 
was executed. That instrument is between the 
guardian aod a third party. If the guardian 
has exceeded his authority, the instrument is 
not the act of the minor, and it would not be 
incumbent on him to sue to set it aside, as in 
the case of one who has himself executed an in¬ 
strument the validity of which he impugns." 

Bub it must bo noted that tbero was 
no article in the Limitation Act of 1871 
which was then in force corresponding 
with Art. 41 of the present Act. 

In Anandappa v. Totappa (l) it was 
argued that the existence of Art. 44, Lim. 
Act, implied that whenever a guardian 
ba3 effected a sale of his ward's property 
the salo was valid until it was set asido 
by suit. But Scott, C. J., said*. 

"We are not prepared to held that the exis¬ 
tence of this article involves any qualification 
of the principles expressed in the judgment of 
WoodrofTe. J., already referred to. Tho article pos¬ 
sibly refers to cases in which a ward might sue 
to sat aside a sale effected by his guardian with 
the authority of the Court which would prima 
facie be valid, but which on proof of certain 
circumstances, such as misrepresentation or 
fraud with regard to the guardian, might be set 
aside." 

In Balappa Dundappa v. Clianbasappa 
Shivalingappa (2) the plaintiff sued to 
redeem a mortgage executed by his father, 
his step-mother during his minority having 
sold the equity of redemption to the defen¬ 
dant mortgagee. As plaintiff brought the 
suit more than threo years after attain- 
ini’ majority, it was argued the suit was 
barred by Art. 44. 

Scott, C. T. said: 

“It appears to us extremely doubtful if Art. 
44, Limitation Act, has any application iu cir- 
cums'.auccs such as wo have here. Tho step¬ 
mother cannot bo in a bjtter position than auy 
other manager to doal with immovable pro¬ 
perty which is not her own, as appears from tho 
case*of Hunnoinanprasaml Pane'll/ v. Ml, Ba- 
bnoee Munraji Konnxcerrcc (3) which was a case 
of a mortgage by a mother. The learned Judge 
appears to think that the question with regard 
to Art. 4 4 is disposed of bv tho judgment of the 
Privv Council in Malkarjun v. Narhari (18) in 
which a reference is made to Bh'ijv'int Govim1 
\\Kond\( G). It appoars to us that that con¬ 
clusion is not correct, bocauso tho question of 
tho powers of the 30 -sailed dc facto guardi \n in 
relation to a dofenco of limitation under Art. 44 
was considore 1 after exhaustive argument bv 
tho Privy Council iu M it 1 Din v. Ahvi'id Ali 
(14), and the conclusion arrived at is that 
Art. 4 4 has no application to the case of a do 


(13) riOOl] 25 Bom. 337=2.Bom. L. R. 927=5 
C. W. N. 10=27 1. A. 210 = 10 M. L. J. 
•208=7 Sar. 739 (P.C.). 
fl4) [1912] 34 All. 213=39 I. A. 49=15 O. C. 
49=13 I. C. 97G (P. C.) 


Fakirappa V. Lcmanna (Macleod, C. J.) 


transfer. 

In Mata Din v. Ahmad Ali (14; a Ma- 
homedan sued to redeem a mortgage, the 
equity of redemption of which had been 
sold by bis elder brother, treating the 
sale as a nullity. The defendant pleaded 
that Art. 44, Limitation Act. applied but 
their Lordships of the Privy Council 
said: 

"Article 44 prescribes a psrtoi of three years 
within which award, who has attained majority, 
may set aside a sale made by his guardian, the 
time runuing from the date of the ward’s ma¬ 
jority. This provision has no application to the 
present case, for the sale here was cflocted, not 
by a guardian, but by a wholly unauthorized 
person.” 

But their Lordships did not say that 
an unauthorised alienation was beyond 
the scope of Art. 44, and herein, with all 
due respect, lies the fallacy of the argu¬ 
ment of the learned Chief Justice, the 
foundation of which was laid in the 
judgment in Unni v. Kunchi Amma (ll), 
where all alienations, whether by man¬ 
agers of a joint family, Hindu widows or 
guardians, were placed in the samo cate¬ 
gory. As remarked by Mr. Rustomjee in 
his Commentary on tho Limitation Act, 
at p. 250: 

"Article 44 presupposes that the alieuaiion is 
unauthorized, and if it woro held that such ali- 
nation doe9 not come within tho article, the 
article would in effect be nullified.'* 

In order to answer the question be¬ 
fore us we must confine ourselves strictly 
to the case of a trausfer of property by 
a Hindu mother acting as natural guar¬ 
dian of her minor son, and not bo led 
away by false analogies. The position 
of the natural guardian is not the same 
as that of the Hindu widow, or the man¬ 
ager of a joint family, or an unautho¬ 
rized guardian. The doctrine of subser¬ 
viency which was applied in Bhagvant 
Oovind v. Kondi (6), was expressly dis¬ 
approved of by the Privy Council in Mai - 
karj.m v. Narhari (13). In that case a 
mortgagor sought to redeem after the 
equity of redemption had been sold at a 
judioial sale in execution of a decree. 
Their Lordships hold that the sale was 
nob a nullity and that tho suit was to set 
aside the sale. They said at p. 350: 

“It \s obvious that the expression 'set aside 
a sale is not attended by any suoh difficulty (na 
tho expression ‘set aside ap adoption'), because 
a sale, valid until set aaido, can be legally and 
literally sot aside; and anybody who desires 
relief inconsistent with it may and should prav 
to sot it aside "• * 

Referring to Bhagvant Oovind v. 
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Kondi (6), which had been relied upon in 
argument, their Lordships said: 

"In overruling ih* pica of limitation the 
Court made tho following observations: ' The 
necessity of impuguing the sale of 1?G3 to defen¬ 
dant 2 arises from defendant 1's resisting 
the plaiutiff's suit to redeem the mortgago and 
is therefore subservient to that suit*. L'beir 
Lordships find it impossible to grasp the reison- 
ing behind them. If it means that the right to 
sot aside tho sale is kept a live as long as the right 
to redeem would subsist by virtue of the mort¬ 
gage, tho result is that the validity of the sale 
might be held in suspease for sixty years. . . . 
But if the sale is a reality a* all, it is a reality 
defeasible only in tho way poiuted out by law. . 
The Limitation Act protects bona fide pur*baser s 
at judicial sales by providing a short limit of 
time within which suits may bo brought to set 
them aside. If the protection is to be confined 
to suits which seek no olhe*’ relief than a decla¬ 
ration thu tho sale ought to be set aside, and is 
to vanish directly some other relief conse¬ 
quential on the annulment of the sale is sought, 
the protection is exceedingly small. Such how¬ 
ever seems to be the effect of tho doctrine of 
subservienco laid down by the Bombay High 
Court." 

Tho argument that if tho plaintiff sues 
for possession, ignoring tho transfer, ho 
cannot be said to be ruing to set aside a 
transfer, for tho question does not arise 
until the defence is raised, is also dis¬ 
posed of by this judgment, while refer¬ 
ence may bo made to Shrinivas v/Han. 
mant(l5) whore it was held that Art.118, 
Act 15 of 1877, applied to every suit 
where the validity of defendant’s adop¬ 
tion is the substantial question in dis¬ 
pute, whether such question i9 raised by 
the plaintiff in the first instance or arises 
in consequence of the defendant sotting 
up his own adoption as a bar to tho 
plaintiff a success. 

Lastly, there is the argument that a 
plaintiff need not sue to sot asidea trans¬ 
fer to which ho i9 not a party: Sikhcr 
Chund v. Dulputty Singh (12). That 
argument may very well apply to a suit 
by a reversioner impugning a transfer by a 
Hindu widow, for the widow represents 
her husband’s estate, and until her death 
there is no ono who has a vested interest, 
nor is there an obligation on anyone to 
take proceedings until the reversion falls 
in. But the natural guardian represents 
the minors estate and has-power to 
manage it, subject to tho condition that 
he must manago it for the benefit of the 
minor. 

There wis one argument addressed to 
us, which 8eems’to me to have oonsidor- 
oble weight, and whioh I should have 

(15) [1900] 24 Bom. 200=1 Born! L. U. 799. 
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been incline! to favour if it. had nob ap¬ 
peared that it has been conclude 1 by 
authority. 

The use of the word "ward” in Art. 4 4, 
Lim. Act, is peculiar and ’there seems 
no reason why the word "minor” should 
not have been used. It was argued 
that "ward” in Art. 41 means a minor 
to whom a guardian has been appoin¬ 
ted by the Court under the Guar¬ 
dians and Wards Act or by will. ‘ Ward” 
is defined in the Guardians and Wards 
Act as a minor who has a guardian, hut 
the only guardians referred to in the Act 
are guardians appointed by the Court or 
by will, and there is nothing unreason¬ 
able in the suggestion that the ter n 
"ward.” is confine] to a minor who has 
such a guardian and does not include mi¬ 
nors who have natural guardians. That 
appears to have bean the view underlying 
the remarks of Scott, C. J., already re¬ 
ferred to in Anandappa v. Tolappa (4). 
But on reference to the judgment of the 
Privy Council in Malkarjun v. Nar. 
hari (13) at p. 351 and Mata Din v. 
Ahmad Ali (14) it will ho seen that their 
Lordships expressly state that Art. 44 
applies to transfers by guardians without 
excluding natural guardians, and as in 
the one case they were referring to a 
Hindu mother, and in the other to guar¬ 
dians under Mahomodan law, it is ob¬ 
vious that they considered that natural 
guardians under Hinlu or Mahomolan 
law were not excluded. 

It follows tiiat in my opinion Omana 
could not redeem without suing to set 
aside the transfer by his mother and as 
he did not do so within three years of his 
attaining majority, the plaintiff's suit is 
barred. 

The appeal must be allowel anl the 
plaintiff’s suit dismissal with costs 
throughout. 

Heaton, J. — I concur. 

Shah, J.—I agree that the present suit 
is barred by limitation; and as this con¬ 
clusion involves a ro3on9ider\tion of the 
ratio decidendi in Bala p pa Dual ippa v. 
Chnnbasa ppa Shivali tujappa (9), to which 
I was a party, l desire to state briefly 
'my reasons for accepting it. 

[n the present case the property be¬ 
longed to Nana, who mortgaged it to the 
defendant's father in 1877. Nana dial, 
leaving a widow, Sidubai, and a minor son, 
Oman a. Sidubai, purporting to act as the 
guardian of Omana, soi l the equity of re¬ 


demption to thodefendant’s father in 1891* 
Omana died in 1901, leaving a widow 
Gopika who died in 1908. The plaintiff 
who is the next heir of Omana after the 
death of his widow Gopika, filed the pre¬ 
sent suit in 1916 to redeem the mort¬ 
gage of LS77. The defendant relied upon 
the sale by tho mother of Omana. But 
it has been found by the lower appellate 
Court that there was no ne33ssity nor 
was there any benefit to tho estate. 

It is urged however on behalf of the 
defendant that tho sale was liable to ho 
sot aside at tho instance of Omana on bis 
attaining majority and that his right to 
file a suit for that purpose having been 
barred by Art. 4 4. Lim. Act, before 
his death in 1901, the plaintiff’s present 
claim for redemption, which necessarily 
involved the setting aside of tho sale by- 
Oman ^'s mother, was birred. It is urged 
that he cannot ignore tho sale, which is 
not void but voidable at the instance of 
the minor son, and that a prayer to sot 
aside thesile is essentially involved in 
tho claim for redemption. 

The questions that arise for decision 
are whether Art. 4 4 applies to a sale by 
the natural guardian of a Hindu minor, 
and, secondly, whether it is necessary to 
have it set aside boforo making any 
claim for possession or redemption on 
the footing that no such sale exists. 

As rogards tho first point, I am satis¬ 
fied that the scope of Art. 4 4 is not limi¬ 
ted to sales by guardians who are ap¬ 
pointed under testaments or by the 
Court. The language of the articlo is 
general and wile enough to include salo3 
by natural guardians, who may have 
some authority, however limited, to alien¬ 
ate tho property of the minor, that is, 
sales which are not wholly void, but are 
voidable at tho instance of the person 
interested in the property. This view 
derives support from the observations of 
their Lordships of tho Privy Counoil in 
Malkarjun v. Narhari (13) and Mata Dm 
v. Ahmad Ali (14). Though the article 
wa 3 first introduced in the Limitation 
Act of 1877, there is no case in which 
it is held to be restricted to sales by 
testamentary guardians or guardians ap¬ 
pointed by the Court. Tho mother of a 
Hindu minor as tiro natural guardian of 
her son authority to alienate tho 

immovable property of her son under 
necessity or for th3 benefit of the estate. 
It is enough to refer to Ilntyoominper - 
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sand Panday v. Aft. Babooce Munraj Koon - 
teerec (3) on this point. It cannot be said 
that the sale here was wholly unauthor- 
ited as in Mata Dina case (14). I am, 
[therefore of opinion that the sale, such 
Us we have in this case, was one which 
! the minor on attaining majority could 
have sued to set aside au-1 Art. 44 would 
hav9 applied to such a suit. 

The next question in effect is whether 
ho ought to have sued to set it aside, and 
if so, what is the effoet of his omission 
to do so within the proscribed period on 
the present suit. On this point also I 
am of opinion that he ought to have sued 
to set it aside within the period allowed 
by Art. 44 and his omission to do so bars 
the present suit filed by a person who 
claims under him. It seems to me that 
the observations of their Lordships in 
Malkarjun's case (13) and in Khiarajamal 
v. Daim (16) support this viesv. The sale 
by the mother in this case was not null 
and void, but it was voidable at the in¬ 
stance of Omana. 

I have reached this conclusion after a 
consideration of the conflicting authori¬ 
ties cn this point, and I am satisfied that 
the reasoning in Balappa Dundappa v. 
Chanbasappa Shivalingappa (2) cannot 
be properly applied to the case of a sale 
by the natural guardian of a Hindu 
minor, who has power to sell the pro¬ 
perty of tho minor under certain circum¬ 
stances. 

Section 38, T. P. Act, to which a re¬ 
ference is made in the judgment in 
Balappa's case (2), applies to a sale by 
any person authorized only under cir¬ 
cumstances in their nature variable to 
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>e Munraj Koon- with limited powers of disposal. A re- 
, cannot be said versioner affected by the transfer effected 
holly unauthor- by a Hindu widow who has inherited her 
(U). I am, husband s property may be able to adopt 
the sale, such a particular course. A minor whose pro- 
ras one which perty has been alienated by his natural 
majority could guardian may have to adopt a different 
1 \rt 44 would course. A reversioner may sue during 
t. the lifetime of the widow to have her 

feet is whether alienation declared inoperative after her 
set it aside, and death or may wait until her death. The 
i his omission alienation by her is in no case void : it is 
•ibed period on good during the widow's lifetime : and 
s point also I after her death it does not require to bo 
lit to have sued sot aside under any article. The revor- 
period allowed sioner’s interest during the widow s life- 
3 n to do so bars time is contingent and not vested in tho 
1 a person who estate and his suit for possession after 
ims to me that the widow’s death is governed by Art. 
r Lordships in 141. The case of a Hindu minor affected 
in Khiarajamal by the transfer effected by his mother 
viesv. The sale appoars to bo quite different. Tho sale 
a was not null can be set aside on his attaining majority 
ible at the in- and there is a special article which pro¬ 
vides the limitation for suoh a suit. I 
nolusion after a do not think therefore that S. 38, T. P. 
licting authori- Act, can afford any reason for treating 

m satisfied that all cases to which it would apply, on the 

% Dundappa v. same basis as to the remedies open to 
ppa (2) cannot tho persons affected by tho transfers, 
o case of a sale I need not refer to those cases in which 

,n of a Hindu the suits wore filed by reversioners in 

sell the pro- respect of tho alienations by tho widows 
certain circum- who had inherited their husband’s pro¬ 
perty. 

o whioh a re- As rogards an alienation by a natural 
j judgment in guardian of a Hindu minor, tho oase of 
is to a sale by Bhagvant Govind v. Kondi (6) is un- 
>nly under oir- doubtedly against the view whioh wo 
ire variable to take in this ca90. But so far as the oase 


dispose of immovable property. As for relates to the point under consideration, 
instance* it may apply to a Hindu widow it is distinctly disapproved by tho Privy 
who has inherited her husband’s estate Oounoil in Malkarjuns oase (13). 
but has a limited power of disposal over Though the oase of Balappa Dundappa 
the immovable property, as well as to v. Chanbasappa Shivaliyigappa (2) deci- 
a Hindu widow as the natural guardian ded by Scott, 0. J., and myself may be 
of her minor son, who can alienate iho distinguishable on its 9peoial facts as tho 
immovablo property of her son under alienation in that case was by a step- 
oertain oiroumstances. But it only lays mother, the ratio decidendi in that oase 
down a substantive rule as to when such and in tho oase of Anandappa v. Totappa 
transfers would bind the persons affected (i) supports the conclusion reached in 
by them. It is nob the purpose of the Bhagvant's oase (6), and these two deoi- 
seofcion to lay down the remedies whioh sions are based upon the view that the 
persons affected by the transfers may neoo9sity for a plaintiff to sue for setting 
have to adopt to get rid of the effect of aside a sale depends upon whether the 
thejiransfer s made by different person s onus of proving oircumstances ostablish- 
(16) [1905] 32 Cal. 296 =82 I. A. 23=1. 0. L. ' n S 't9 invalidity lies upon him or who- 
r‘ 7 S n r ’ 731=9 201=2 A. ther it lios upon tho defendant to prove 

’ J. 71-7 Bora. L. R. 1(P.0J. circumstances establishing its validity. 
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This view was largely based upon ob¬ 
servations made in cases relating to suits 
by reversioners in respect of alienations 
made by widows inheriting their hus¬ 
bands' estates as such. On a further 
consideration I am satisfied that the 
necessity for suing to set aside a sale 
does not depend so much upon the ques¬ 
tion whether the onus lies upon the 
plaintiff or the defendant in the first 
instance, but upon the question whether 
the silo is by a person wholly unautho¬ 
rized or by a person who is authorized 
only under certain circumstances to 
alienate the property, or in other words 
whether tho sale is null and void or only 
voidable if the person interested seeks to 
avoid it. If the latter is the case, the 
persons concerned should sue to have it 
set aside if there is any article of the 
Limitation Act applicable to such a suit. 
In the present case Art. 44 applies, and 
therefore the necessity of suing to set 
aside the sale is established under the 
circumstances. 

In two later oases, Laxmana v. Rack - 
dp pa (l) and Hemidas v. V irupaxi ppa t 
Second Appeal No. 1143 of 1917. decided 
on 1st October 1918 (unreported), the 
decisions in Balappa Dundappa v.Chin- 
basappa Shivilingappa (2) and Anand - 
appa v. Totappa (1) have bon dissented 
from. I have reconsidered the point in 
view of this conflict of decisions and in 
the light of the arguments urged in this 
case, and I atr satisfied that the view 
we now take is the correct view. 

Speaking for myself, I regret the re¬ 
sult for, as a matter of fact this view is 
likely to unsettle some existing titles to 
immovable properties. The decision in 
Bhagvant's ca3e (C) was in 1899. In 1900 
that part of the decision with which we 
are concerned was disapproved by the 
Privy Council. In spite of that Bkatj- 
vant's case ((3) has been probably followed 
on this point in some cases in this Pre¬ 
sidency, I mean cases which have not 
been reported. Then we come to the 
conflicting decisions to which I have al¬ 
ready referred. 1 cannot say that the 
course of decisions has been uniform and 
long enough to invite the application of 
the doctrine of stare decisis. 

I therefore concur in the order pro¬ 
posed by my Lord the Chief Justice. 

G.P./lt.K. Appeal allowed. 


A. I. R. 1920\Bombay 8 

Macleod, C. J. 

A ur Mahomed Gulam Rasul —Plaintiff 
—Appellant. 

v. 

Surat City Municipality —Defendant 

Respondent. 

Second Appeal No. 101 of If 18, De¬ 
cided on 19th December 1919, from de¬ 
cision of Dist. Judge, Surat, in Appeal 
No. 29 of 1916. 

Bombay District Municipalities Act (3 of 
1901), S. 151 (1) — Municipality's decision 
that lime kiln in particular place is nuisance 
and its power to stop it cannot be challenged 
in civil Court — Civil Court is only competent 
to sec whether the power is properly used. 

Section 151 (1) gives a Municipality power, if 
it be shown to their satistaction that any place 
used 1 or the purpose of a limo kiln is,’ or is 
likely by reason of such use and situation to 
become, a nuisance to the neighbourhood, or is 
so used, or situated as to be likely to be dauger* 
ous to life, hcilth or property, bv written notice 
to require the owner or occupier at once to 
discouliuue tho use of, or at once to desist from 
carrying out or allowing to bo carried out tho 
intention to use any such place for the purpose 
of a lime kiln. Theroforo if there is a lime kiln 
withiu tho limits of the Muuicipility, they are 
the judges as to whether it is, or is likely to be¬ 
come, a nnisanco lo tho neighbourhood, and 
the Courts will uot interfere with the exercise 
of that power unless it can l>3 shown that they 
have exercised it in an improper manner. It i3 
only for tho purpose of seeing whether the 
Municipality have exorcised their power in tho 
proper way that the Court will consider tho 
evidence to seo what sfc;ps tho -Municipality 
took before they issued the uotico. [P 9 0 1] 

G. .V. Thakor —for Appellant. 

S. S . Vatkar — for Respondent. 

Judgment.—Tho plaintiff is the owner 
of a lime-kiln situated on land near the 
Variavi Gate at Surat. On 11th Novem¬ 
ber 1914 a notice, dated 28th October, 
was served by tho defendmt Municipality 
on tho plaintiff under S. 15L, Bombay 
District Municipal Act, 1901, requiring 
him to stop working tho said kiln on 
the ground that it was likely to cause a 
nuisance. The plaintiff therefore has 
brougnt this suit for a declaration that 
the order of tho defendant Municipality 
was illegal, wanton, capricious and op¬ 
pressive, and for a permanent injunction 
restraining the defendant from interfer¬ 
ing with the plaintiff in carrying on his 
work in the aforesaid kiln, and costs. 
The trial Court decreed that the plain¬ 
tiff’s kiln was not a nuisance, within the 
meaning of S. 151 (1), Bombay District 
Municipal Act, which the Municipality 
had a right to order to bo discontinued. 
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The Disfcriot Judge, on appeal, reversed 
that decree and directed that the plain¬ 
tiff’s suit be dismissed with costs. It is 
quite obvious from the judgmont of the 
trial Judge that he looked at the case 
from an ontirely wrong point of view. 

S. 15L, Bombay District Municipal^ Act, 
1901, comes under the heading Nui¬ 
sances from certain trades and occupa¬ 
tions." 

One of those trades or occupations 
is the use of property for the pur¬ 
pose of a lime-kiln. So that wo must 
take it that a lime-kiln in view of the 
legislature might be a nuisance, and the 
section gives the Municipality power, if 
;it be shown to their satisfaction that 
jany place used for the purpose of a lime- 
[kiln is, or is likely by reason of such use 
land situation to become, a nuisanoe to 
Jthe neighbourhood, or is so used, or 
situated as to he likely to be dangerous 
bo life, health or property, by written 
notice to require the owner or occupier 
at once to discontinue the use of, or at 
once to desist from carrying out or al¬ 
lowing to bo carried out, the intention to 
use any 9uch place for the purpose of 
a lime-kiln. Therefore if there is a lime 
kiln within the limits of the .Municipa¬ 
lity, they are the judges as to whether 
it is, or is likely to become, a nuisance 
bo the neighbourhood, and the Courts 
will not interfere with the exorcise of 
that power unless it can bo shown that 
they have exorcised it in an improper 
manner. It is only for the purpose of’ 
seoing whether the Municipality ha9 ex¬ 
ercised its power in the proper way that 
the Court will consider the evidence to 
sec what steps the municipality took be¬ 
fore they issued the notice, and in this 
case the notice was issued on the strength 
of a report from the Health Officer, and 
if the Health Officer reported that this 
lime-kiln was, or was likely to become 
a nuisance, how oan it possibly be said 
that the Municipality acting on his re¬ 
port were acting in a manner not recog¬ 
nized by law ? I agree entirely with 
what the learned appellate Judge says 
on this question. It is not for the Court 
to deal with the questions whether what 
is complained of by the Municipality has 
been or is likely to be a nuisanoe, and 
to oonsider whether as a matter of faot 
that particular use of land within the 
municipal limits is a nuisance or is likely 
to become a nuisanoe to the neighbour. 


hooi. Therefore I am in entire agree- 
ment with the decision of the learned 
District Judge and the appeal must be 
dismissed with costs. 

<;.i\/u.K. Appeal dismiss*'!. 


A. I. R. 1920 Bombay 9 

MACLEOD, C. J. AND HEVTON, J. 

Tuyabali AbilulLibhai Vohra L’laintiti 
—Appellant. 

v. 

Dohat Muncipalily — Defendant—Res- 
pondent. 

Second Appeal No. 1120 of 1918, De¬ 
cide! on 15th January 1920, from deci¬ 
sion of First Class Sub-Judge, Ahmeda- 
bad, in Appeal No. 33(3 of 1917. 

Bombay District Muncipal Act 13 of 1901), 

S. 122 — Verandah on part of public street 
for over 30 years—Site being acquired by 
prescription — Notice under S. 122 for re¬ 
moval is incompetent. 

Where a voraudah has be:n standing on a 
part of a public street for over thirty years, the 
sito becomes the property of the persou to whom 
the voraudih belongs by the operation of S. 28 
and Art. 146-A, Lim.Act. In such a case the 
Muncipality havo no power to issue a notice 
under S. 122, Muncipal Act, for removal of the 
verandah. [P 10 G 1] 

G. N. Thakor—iox Appellant. 

M . N. Mehta — for Respondent. 

Macleod, C. J. — This was a suit by 
the plaintiff for a declaration that the 
property mentioned in the plaint be¬ 
longed to him, and for a permanent in¬ 
junction restraining the defendant Mun¬ 
cipality from removing the plaint veran¬ 
dah. The plaintiffs got a decree in 
the trial Court which was reversed on 
appeal, the learned appellate Judge be¬ 
ing of opinion that the case was governed 
by the decision in Dakorc Town Munci• 
pal ity v. Anupram (1). We do not think 
that the decision of that case applies to 
the facts of this case, nor do wo think 
that however long a privato person may 
have been in possession of a portion of a 
public street or road, the Municipality 
have still powers under S. 122. Bombay 
District Muncipal Act, to dirot him to 
give up possession, or to force him to 
give up possession, of such part of the 
public street or road. In this case it has 
been proved as a faot, aud it has been ac¬ 
cepted as a fact in both Courts, that the 
verandah has been on the present site 
for more than thirty years. Assuming 
that it was originally built on a part of 
a publio stre et or roa 1 the Munoipaiity 

(1) A. I. K. 1914 Bom, 2CG = 3S Bom. 16=21 
1. O. J13. 
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is now barrel from bringing a suit for 
recovering possession by virtue of 
Art. 146-A. Dim. Act, and the result must 
follow nn ler S. 2S that the plaintiff has 
acquired a title to the land on which the 
verandah is built by over thirty years’ 
possession. It is therefore no longer a 
part of the public street or road, and the 
Municipality have no jurisdiction over it 
heciuse S. 1*2*2 only refers to encroach¬ 
ments or obstructions in a public street, 
or obstructions or encroachments of the 
like nature in any open space not being 
private property. Once I find that this 
verandah is built on land which has 
ceased to he part of <a public street or 
road, and has become private property, 
it follows that the Municipality cannot 
issuo a notice against tho owner to re¬ 
move it. The notice in this case, which 
is dated 22nd December 1915, directs 
the appellant to remove tho encroach¬ 
ment, but it doe3 not mention the sec¬ 
tion undder which tho notice is given. I 
can only assume that it was is9uol under 
S. 122. In my opinion the Municipality 
by their laches had lost all right to the 
land covered hv this verandah and there¬ 
fore they had no longer any power to 
issuo notice under S. 122 for tho removal 
of tho verandah. I think therefore the 
appeal suceeds and tho docro3 of the 
trial Court must ho rostore 1 with co9ts 
of tho appeal here and in the lower ap¬ 
pellate Court. 

Heaton, J.—I concur. 

GP./R.K. Appeal allowed. 


A. I. R. 1929 Bombay 10 

Macleod, C. J. and Heaton, J. 

Bhiviraj Ganpat Pawar —Plaintiff 
Appellant. 

v. 

Laxman Ramchundra Satbhai —De¬ 
fendant—Respondent. 

Second Appeal No. 3G5 of 1916. De¬ 
cided on 25th November 1919. from de¬ 
cision of Dht. Judge, Ahmadoagar, in 

Appeal No. 11 of 1916. 

Transfer of Property Act (4 of 1832», S. 53 
—Suit under O. 21, R. 63, by person claiming 
under sale —Defendant can be allowed to 
avoid sale —Civil P. C..O. 21, R. 63. 

In a suit by a claimant to attached property 
for a declaration that tho property is his by vir¬ 
tue of a silo and is not liablo to attichrnent, 
tho defendant should he rtllowod to avoid the 
sale if he estiblishes a right to avoid, even 
though ho establishes the right by w »y of de¬ 
fence in a 3uit in which ho i3 a defendant. 

[P U G 1] 


P. V. Nijsurc — for Appellant 

Y. .V. Nadkarni for K. II. Kelfar—loT 
Respondent. 

Macleod, C. J.—Tho property in ques¬ 
tion was attached by the defendant in 
this suit in execution of a decree against 
ono Bhau Dudaji. Then the plaintiff 
sought to raise the attachment on the 
ground that the property belonged to 
him. Tho application to raise tho at¬ 
tachment was rejected. That order wa3 
not final. It remained for the unsuccess¬ 
ful party, if lie chose, to take procool¬ 
ings in a regular suit to have it decided 
to whom the property belonged. So as 
the Judge in execution proceedings dis¬ 
allowed the present plaintiff's application 
it lay upon him, if he wanted the execu¬ 
tion proceedings to he stayed, to file a 
regular suit. The defendant claimed that 
the property bolongol to his judgment- 
dobtor on tho ground that tho transfers 
of his judgment-debtor were in fraud of 
tho creditors, and so could bo sot aside 
at tho ‘instance of anybody defrauded 
under S. 53, T. P. Act. The Judge con¬ 
sidered that defence on tho merits and 
deoidol in fwour of the defendant. 

It is now urged in second appeal that 
that defence could not he taken and that 
the defendant was bound to filo a sepa¬ 
rate suit to set aside the transfer to the 
plaintiff before tho attachment proceed¬ 
ing could go on. That is a purely tech¬ 
nical objection. Whan there are two 
claimants to the property which is being 
• attached, namely, tho party who seeks 
tho assistance of the Court by execution, 
and.tho opposite party who claims that 
the property belongs to him, there are 
many ways of proceeding. Tho Court in 
execution may decide in favour of one 
side or tho other, in which case the order 
will not be final, or it may direct one of 
the parties to file a suit to have the ques¬ 
tion decided. Bat however that may be. 
we have in this suit two opposite .parties 
the party to whom Bhau Dadoji trans¬ 
ferred his property and the claimant in 
execution who sot up «a ease that the 
transfer to tho plaintiff was in fraud of 
creditors. That issuo lias been fully 
dealt with by the learned Judge, and the 
evidence has been taken, and it has now 
been decided that those transfers wore in 
fruid of tho creditors. Caere is no rea¬ 
son now in second appeal to accolo to 
the contention of tha appellant s pleader 
that all those transactions were irregu- 
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lar, and that in this suit it should have 
been decreed that the defendant be re¬ 
legated to another suit to have the same 
question tried over again. The appeal is 
dismissed with costs. 

Heaton, J. —I agree. The defendant 
Ibas established in this suit that he has 
!* right to avoid the sale under which the 
( plaintii! claims. It is said that though 
he may have established this right, the 
iCourb cannot give oiTect to it, because 
the defendant was bound to bring a suit 
on his own account to have the sale-deed 
set aside, and that it was only after ob¬ 
taining a decree in a suit of that kind 
that this defence can be made effective. 
I think that in this particular class of 
oases, whatever may be true of other 
cases, the law does intend that a defend¬ 
ant in the position of the present defend¬ 
ant should be allowed practically to avoid 
a sale if ho establishes his right to avoid 
it. And this is so although ho has not 
established his right to avoid it in a suit 
brought for that particular purpose but 
only by way of a defence in a suit in 
which he is a defendant. I therefore think 
that the appeal should bo dismissed with 
costs. 

G.p./u.K. Appeal dismissed. 


A. I. R. 1920 Bombay 11 
Pratt, J. 

Jamsedji F. Shroff— Plaintiff. 

v. 

Husseinbhai Ahmcdbhai “Defendant. 
Original Civil Suit No. 987 of 1918 
Decided on 11th October 19 L9. 

Civil P. C (5 of 1308), O. 40, R. 4-Court’i 
leave though subsequently obtained curei 
defect. 

Whoro a suit is filed against a recoiver with¬ 
out first obtaining tho leavo of ths Court which 
appointed him, tho defect can bo cured by lowc 
subsequently granted. [p jj C 2] 

• Kanga —for Plaintiff. 

Desai —for Defendant. 

Judgment. -The summons was issued 
on an application by the plaintiff for 
leave to continue the suit against the de¬ 
fendants who are receivers of the estate 
of Ahmedbhni Habibbhai. The plaintiff 
olaims to have been employed as a broker 

.I tI® 061 !®" and 8UG3 for his broker- 
ago. It ts clear therefore that there is 

a question to be tried and the case is one 

a G0Urt W0Uld grAnb leave a3 

7iT7f5§ri o nr 0UrS ® 1 - -EftS-iCa pscy (l) 
1 ’ 


and Braja Bhusan Trigunait v. Stis 
Chandra Teivari (*-). 

Tho only difficulty arises from the fact 
that per incuviam tho suit was hied with¬ 
out tho previous sanction of tho Court. 
It was bold iu Pn/mothn Nath Gang:ohf 
v. Khetra Nath Bauerjee (3) that leave of 
the Court is a condition precodont to the 
right to sue and that that omission can¬ 
not be rectified by subsequent .applica¬ 
tion. Tho judgment in that case is not 
supported by any reasons and was not 
followed in Rustomjce Dhunjibhai Scthna 
v. Frederic Gacbele (l). Tho various sta¬ 
tutory provisions which require the con¬ 
sent of the Court or some other authority 
as a condition on which a suit may be 
maintained are collected in the case of 
Chandulal Khushalji v. Aivad (5). The 
consideration cf those and subsequent 
authorities shows that the words in tho 
statute have to bo examinad in each case 
in order to ascortain whether tho provi¬ 
sion is a bar to the Court dealing with 
the action, or is a bar to tho original in¬ 
stitution of tho suit. In the former caso 
tho suit may continue on leave subse¬ 
quently granted: for instanco, the leave 
of the Collector in a suit to which Ss. 4 
and 6, Pensions Act 23 of 1871, are ap¬ 
plicable: Nawah Muhammad A:mat Ali 
Khan v. Mt. Lalli Bcgam (fi), or leave 
under O. I, R 8 (l), Civil P. C.: Fenian - 
'/e? v. Rodrigues (7), or leave under S. 20, 
Civil P. C.: Narayan Shankar v. Secy.of 
Stale (8). But in th6 latter case, that is 
when the bar is to the original institution 
of the 9uib, loavo subsequently granted is 
of no avail: for instance, the conseut of 
the Advocate General under S. 92, Civil 
P. C. [ Trienmdass Mulji v. Khimji Vul - 
labhdass (9) ] or the leave of the Court 
under S. 17, Presidency Towns Insolvency 
Aot: Divarkadas Tcjbhandar, In re (10) 


in the case of a suit against a reoeivet 
there is no statutory provision requiring 
the leave of the Court. But the same 
prin:iple would apply, and the defeotoan 
he cured by leave subsequently granted 
iJJhere_]s_no bar_to tl»e institution of the 

(2) [1918] 47 I. C. 719=4 P. lTjTwT 

(8) [P.05] 32 Cal. 270. 

(J) [1919] 1G Cal. 852=51 I. C. 480. 

(5) [1897] 21 Bom. 351. 

(G) [1882] 8 C»l. 422=9 l. A. 8=4 Sar. 310= 

, , 17 1*. It. 1882 (P. O.). 

(7) [1897] 21 Bom. 784. 

(8) C1006J 30 Bom. 570=S Bom. I,. R. 543. 

(9) [1392] 1G Bom. G26. 

(10) A. I. R. 1915 Bom. 131=10 Bom. 235=31 
I. C. 94S. 
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suit, that is, to tho jurisdiction of the 
Court to admit tho plaint. 

The necessity for leave to sue the re¬ 
ceiver rests upon two considerations: (l) 
that such a suit is incompatible with the 
dignity and authority of the Court; (2) 
that it might interfere with the duty of 
the Court to maintain the receiver’s pos¬ 
session. Neither of these considerations 
affects the jurisdiction of the Court. They 
are matters which the Court can deal 
with after the suit is filed; and tho Court 
could order the suit to bo stayed until it 
was satisfied that there was no encroach¬ 
ment upon its authority, nor want of 
attempt to interfere with the receivers 
possession. 

Therefore it seems clear that leave 
may be granted after the filing ot tho 
suit, and Mr. Pesai, with his customary 
fairness does not dispute this proposition. 

Accordingly, I mak6 the summons ab¬ 
solute, but direct that plaintiff pay the 
costs of the summons. Counsel certified. 

G.P./R.K. Summons made absolute. 

A. I. R. 1S20 Bombay 12 

Shah and Crump, JJ. 

M. K. Swa?nirao —Defendant—Appel¬ 
lant. 

v. 

J. .7. Valentine — Plaintiff—Respon¬ 
dent. 

Second Appeal No. £32 of 1918, De¬ 
cided on 12th December 1919, from deci¬ 
sion of Dist. Judge, Poena, in Appeal 
No. 14 of 1917. 

Civil P. C {5 of 1908), S«. 47 and 144 —Ex 
parte decree »et aside— Property must be 
restored back whether under S. 47 or S. 144. 

Where in execution of an cx parte dccreo pro¬ 
perty is recovered from the iudgment-debtor the 
latter is entitled to restoration cf the property 
on tho ex parte decree being set aside, it being 
immaterial whether the application for such 
restoration falls under S. 47 or S. 144. (P 1- C 2 , 

Y. N. Nadkarni for S 3/. TFa/rfr— 
for Appellant. 

J. G. liele— for Respondent. 

Shah, J.— Tho plaintiff in this case 
obtained an ex parte decree against the 
defendant on 27th November 1915. On 
tho 25th March an application for sett¬ 
ing pside this decree was made by tho 
defendant. The plaintiff had applied for 
execution and ho executed tho decree on 
17th April 1910. On 1st July 1910 the 
ex paito dccreo was set aside upon certain 
terms as to costs and thereafter the suit 
was transferred from the Court of the 
First Class Subordinate Judge cf Pcona 


to the Haveli Court. On 10th August 
1910 tho defendant applied lor the 
restoration of the property which the 
plaintiff had recovered in executi on of 
tho ex parte decree. This application 
was made to tho Court of tho First 
Class Subordinate Judge at Poona. Tho 
Joint Subordinate Judge, who disposed 
of this application, was cf opinion that 
the application ought to have been to tho 
Haveli Court and that his Court had co 
jurisdiction to entertain the application. 
The defendant appealed to tho District 
Court, and the learned District Judge 
held that S. 144, Civil P.C., under which 
tho application was made for restitution 
had no application to the present case 
and expressed his opinion that it was 
open to the defendant to apply to the 
Haveli Court. In the result he dis¬ 
missed the appeal. 

Tho defendant has appealed to this 
Court. It is urged on his behalf that 
his application is within the scope of 
S. 144 and that in any event it is open 
to him to make the application under 
S 47, Civil P. C. It is not clear on the 
terms of S. 144 that such an application 
would ho within the scope of the sec 
tion. It i3 quite clear, in my opinion- 
that the defendant, who applied for res¬ 
titution, is entitled to have the property- 
restored to him when the decree under 
which tho plaintiff got possession of it 
has been set aside. If not under 8. 144, 
Civil P. C., under S. 47. he can make the 
application for getting hack the property 
and, in my opinion, the presont applica¬ 
tion, which purports to have been matte 
under S. 144, could be treated as an ap¬ 
plication relating to tho execution of this 
decree. It is a matter not of any practi¬ 
cal importance whether it falls under 
S. 144 or S. 47. Civil P. C. The appel¬ 
lant is entitled to the restitution of this 
property. I also feel clear that the 
Court, which originally passed tho decree 
had jurisdiction to entertian this applica¬ 
tion and that the application was pro¬ 
perly made to that Court. 

I would accordingly set aside the 
orders of the lower Courts and send back 
this application to tho Court of first 
instance to be disposed cf according to 
1 a w 

\s the suit is said to be still pending 
in the Haveli Court it may he convenient 
to have this application disposed of b> 
that Court. If so advised it will bo 
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open to either party to get this applies- 
tion transferred to that Court by a pro¬ 
per application to the District Court. 

Costs up to date to be costs in the ap¬ 
plication. 

Crump, J.—I concur. 

G.P./R.K. Case remand el . 
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Macleod, C. J. and Heaton, J. 
Bhaiji Ishvardas Shah —Plaintiff—Ap¬ 
pellant. 

v. 

Talukdari Settlement Officer — Defen¬ 
dant— Respond en 6. 

Second Appeal No. S3 of 1917, Decided 
on 5th January 1920, from decision of 
Dist. Judge, Ahmedabad, in Appeal 
No 362 of 1914. 

(a) Gujarat Talukdari’ Act (6 of 1888), 
Si. 31 and 33—Position of a cadet of Taluk- 
dar’i family receiving Jivai is of a teluk- 
dar — Jivaidar alone can deal with Jivai — 
Talukdari tenure is not subject to ordinary 
, I® w of inheritance or succession. 

A cadet of a ttlukdar’s family to whom a 
grant is made in Jivai is a cosharer and in the 
same position ns a talukdar. Therefore the onlv 
porson entitled to deal with Jivai property is 
iho Jivaidar for the time being. 

. band held in talukdari tenure is totally dis- 
-iuct from land ordinarily held as joint family 
property by a Hindu family. It is not subject 
to the ordinary law of inhcritaoco or succes- 
ston. (P 18 C 21 

c ^Bombay Land Revenue Code (5 of 1879), 
o. 79-A Scope of— Possession whether un¬ 
authorised or wrongful is to be looked to 
with reference to date of notice and not 
prior to it. 

Section 79-A refers to any person unautbori- 
cedly occupying, or wrongfully in possession of 
any land and therefore it does not mattor whether 
a person is in unauthorized occupation of land 
ooforc tho date when th3 section beoamo appli¬ 
cable. I ho question is whother at tbo date of 
*he notice ho is unauthorised!? occupying or 
wrongfully in possession of the land. [P l4 C 1] 

H.V. Divatia — tor Appellant, 
dent 1 ' Jat ' ee and S ' S ‘ P(llkar ~ tor Respon- 

fnr Ma f e ? d ' S’ J -r The sued 

L d0O e ra ^ OQ that the defendant the 
Talukdari Settlement Officer of the Guia- 
rat Prant. had no right to take from him 
possession of tho field described in tbo 

. and J or a Permanent injunction 
restraining the defendant from taking 

him orfro n l ° b ° Uken *'<>■" 

any way The th ° plaintiff 

fhi n ut y ; • Th P r °P° rfc y mentioned in 

Which h of the Talukdari estate 

z* l0 , h . bad h 00n settled in Jivai on a 
cadet branch of the Talukdari family 

oo Vakha m 1892 was the elder member 


of that cadet branch. He mortgaged the 
plaint property to the plaintiff, and his 
son Vaza joined in the mortgage. Vakha 
died in 1G04. In 1905 Vaza executed a 
sale deed to the plaintiff of the property 
mortgaged in 1892. In 1908, the Taluk¬ 
dari Settlement Officer issued a notice 
directing him to give up possession. The 
learned District Judge has confirmed tho 
decree of the lower Court which dismissed 
the suit. 

In appeal the first point that was taken 
was that Vakha and Vaza wore not Taiuk- 
dars within the meaning of S. 31, (1) 
Gujarat Talukdars’ Act, 6 of 1888, That 
question, we think has been decided by 
the decision of this Court in Thakarshi 
Trikam v. Chudasama Akhubha (l)and we 
agree with the learned District Judge in 
thinking that that case oacnot be dis¬ 
tinguished from this case. The parties 
there wero Bhayats, and so are they in 
this case. The only distinction that can 
be drawn between tho two cases is that 
in Thakarshi Triham’s case (l), the whole 
village had been granted in Jivai, where- 
as in this case only a few fields. The 
fact remains that a grant was made in 
Jivai to cadets of the Talukdar's family, 
and they therefore mu9t be considered, 
as cosharors and in the same position asj 
Talukdars. 

Then, it was argued that as Vaza was 
joint with his father, he had an interot 
in the Jivai property as if it wore joint 
family property. Wo cannot agree with 
that argument. Tho land held in Taluk¬ 
dari tenure is totally distinct from land 
ordinarily held as joint family property 
by a Hindu family. Itris not subject to ! 
the ordinarily law of inheritance or sue 
cession and we have only to refer to Part 1 
3 of the Gujarat Talukdars’ Act to see| 
that partition of Talukdari land is go¬ 
verned by particular laws. It is only a 
person who has obtained a final decree 
of a Court of competent jurisdiction de¬ 
claring him to bo entitled to a share of a 
lalukdari ostafce, and every coshaver 
whose name has been reoordod, as such, 
in tbo Settlement register prepared in 
accordance with S. 5. who can he entitled 
to have hi* share divided from tho rest of 
the ostato. Then the subsequent soo- 
tions enact how partitions should bo 
Ther^ore I cannot think that 
i n 1BJ2 Vaz a was a oosharor with his 

( ' 5m t N °' 43s 01 m0, <,ul:idoJ ou Tl *> : 
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father in the Jivai property, and not 
havin«> any interest in the property at 
the time, he was not competent to en¬ 
cumber the interest to which he might 
succeed cn his father's death. Therefore 
all chat was mortgaged by the document 
of 1692 wis the life-interest of Vakha, 
since Vakha was net competent owing to 
the provisions of S. 31, (1) Act G of 1^8^, 
to enter into a valid mortgage beyond 
his lifetime. Then, it would follow tbat 
Vaza became entitle! to the Jivai land 
on the death of his father, and there i3 
no necessity to consider whether there 
was any equity between him and the 
mortgagee owing to his having been a 
party to the mortgage of lt>92. But in 
1905 he sold the property to the plain- 
tiff. That clearly was an invalid aliena¬ 
tion under S 31 (2), Gujrat Talukdars 
Act. The Talukdari Settlement Officer 
therefore was entitled to issue nc:ice 
under S. 79-A, Bombay Land Revenue 
Code, read with S. 33 (2), Gujarat Taluk¬ 
dars' Act. 

It has been argued that, because A aza 
became interested in the Jivai property 
before S. 79-A, Land Revenue Code, be¬ 
came applicable to alienations by Taluk¬ 
dars, therefore notice cannot be given 
under that section. But S. 79-A. Bombay 
Land Revenue Code refers to any person 
unauthorizedly occupying, or wrongfully 
in possession of, any land, and it does 
not matter whether a person is in an un¬ 
authorized occupation of land before the 
date when the section became applica¬ 
ble. The question is whether, at the 
date of the notice, be is unauthorizedly 
occupying, or wrongfully in possession 
of the land and that we find was the case 
with the plaintiff in this case. There¬ 
fore the Talukdari Settlement Officer was 
entitled to serve him with notice, and 
this suit, in which the plaintiff asked 
for a declaration that the Talukdari Set¬ 
tlement Officer has no right to take from 
him possession of the plaint property, 
fails and this appeal must bo dismissed 
with costs. 

Heaton. JI agree. It is quite pla- 
in that the plaintitf-appallant has ac¬ 
quired no vaild title in virtue of the alie¬ 
nation by Vaza in 1905. nor indeed has 
it been contended that be did acquire 
any good titlo by virtue of that aliena¬ 
tion The appellant's case before us rests 
on a mortgage of 1892. This was a mort¬ 
gage by Vakha, the father of \ aza. and 


also by the latter. If the latter had an 
existing interest in the property, which 
is Jivai property, in 1S92, no doubt he 
could have encumbered that existing in¬ 
terest. The mortgage itself was drafted 
as if it were an ordinary joint family 
property in which a father and his son 
were interested and were effecting the 
mortgage. But the property which was 
mortgaged was not ordinary jo ; nt family 
property. It was Jivai property, and, as 
was held by this Court in Tkakarsht 
Trikam v. Churfusama Akhubha (1). the 
Jivaidar is a cosharer in the Talukdari 
estate and as such a Talukdar. The 
Jivaidar in 1692 was Vakha. Having 
regard to the nature cf Talukdari pro¬ 
perty. to the nature of the grants by 
Talukdars which come under the name 
of Jivai, and having regard to the provi¬ 
sions of the Gujarat Talukdars’ Act. it 
seems to me that we must hold, as did 
the District Judge, that the only person 
entitled to deal with this Jivai property 
was the Jivaidar at the moment, and 
that was Vakha and not A aza. This con¬ 
clusion is fortified by the provisions of 
the Gujarat Talukdars’ Act relating to 
partition. 

A"aza in 1892 was not a person who. 
according to the provisions of S. 10 
of that Act, had any right to have any 
interest or share partitioned on the 
ground that it was his. Holding there¬ 
fore that A'aza at that time had no ex¬ 
isting interest which he could part with, 
the fact that he joined in the execution 
of the mortgage deed of that year makes 
no difference whatever to the interest 
which the mortgagee acquired. He only 
acquired such interest as the Jivaidar 
A’akba could mortgage to him. That 
mortgage ceased to have any effect from 
the date of Vakha’s death in 1901. There¬ 
after. the yossession c f this property was 
possession contrary to the provisions of 
the Gujarat Talukdars’ Act, and in parti¬ 
cular contrary to the provisions of S. 31 
of that Act; and therefore the Talukdari 
Settlement Officer was empowered to 
issue a notice under S. 79-A, Bombay 
Land Revenue Code, which, in the year 
1905 by Bombay Act 2 of that year, 
was made specifically applicable to the 
U59 or occupation of land in contraven¬ 
tion of any of the provisions of the Guja¬ 
rat Talukdars’ Act. In my opinion, there 
is no doubt that the appeal was rightly 
decided by the Court of first appeal, ana 
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that we must dismiss the appeal be¬ 
fore us. 

G.pVr.K. A ppeal dismissed . 
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Macleod, C. J. and Heaton, J. 

Govindlal Maneklal —Defendant—Ap¬ 
pellant. 

v. 

Ichha Vagha and others —Plaintiffs 
Respondents. 

Second Appeal No. 6S9 of 1918, Deci¬ 
ded on 20th November 1919, from deci¬ 
sion of Asst. Judge. Abmedabad, in Ap 
peal No. 529 of 1916. 

Civil P. C. (5 of 1908). O. 39, R. 1— Actual 

injury or proapect of doing irremediable in* 
jury muit be shown to obtain injunction. 

In a suit for au injunction the plaintiff must 
show that the opposite party has done something 
towards infringing his rights, or that he is on 
the point of doing something which will infringe 
these rights, and that there is the prospect of 
irremediable injury being suffered by the plain¬ 
tiff unless he takes proceedings to stop the defen¬ 
dant’s action. [P 15 C 2) 

G. N . Thakor—lor Appellant. 

B. G. Bao for G. S. Itao —for Respond¬ 
ents. 

Macleod, C. J. —The plaintiffs sued to 

obtain a perpetual injuction restraining 

the defendant from taking possession of 

5 gunthas of land on whioh traces of 

their houses were situated towards the 

northern and southern sides of the held 

described in the plaint. It appears that 

the plaintiffs leased to the defendant 

portion of a certain survey number on the 

22nd October 1905. They referred to a 

certain field out of whioh 37 gunthas 

were leased to the defendant, reserving 

as the lease says, two gunthas to the 

plaintiffs. Out of that one guntha was 

towards the north and one guntha was 

towards the south. The plaintiffs might 

reside on that land. It appears that the 

plaintiffs had obtained leave ta build 

before the date of the lease on two gun- 

thas, but after the lease was given to the 

defendant, it was found that they had 

built not on two gunthas only, but on 

hve gunthas aUogether, and in 1912 the 

Sf fc ^ r 0 T i ered to remove the 

Bufc d ifc g l 0n fcbeaddltlona l three guntbag. 

fW 1 been * ound a9 a fa °t in both 
Conrfca that the plaintiffs have been ever 

of n t C hn«A 0 fi dat ° ° f ‘ U leaao in Possession 

dint K 8Untha8 - though the defen. 

entitled*f h fK V6 oom P Ia ined that he was 
entiMed to three out of those five gunthas 

and the plaintiffs under the tercnl of th e 


lease were only entitled to retain two 
gunthas for their buildings and the plaint 
distinctly states that all that the plain¬ 
tiffs complained of against the defendant 
was that ho wanted to take possession of 
those three gunthas so as to make up 
the 37 gunthas mentioned in the lease. 
The plaintiffs do not state in the plaint 
that the defendant had taken any actual 
steps towards interfering with the plain¬ 
tiffs’ possession. Therefore it is quite 
-clear that the suit is framed as a 'quia ! 
timet’ action, and none of the conditions 1 
which must exist before a ‘quia timet* 
action can he said to lie exists in this 
case. The opposite party must do some-! 
thing towards inlringiDg the plaintiffs’; 
rights, or it must be so clear that he is’ 
on the point of doing something which 
will infringe the plaintiffs’ rights, so that, 
consequently there must be the prospect' 
of irremediable injury being suffered bv 
the plaintiffs unless they take proceedings 
to stop the defendant’s action. Here 
there is no evidence whatever that the 
defendant has taken any steps towards 
obstructing the plaintiffs from building 
on those throe gunthas; or that he has 
entered on the land, or that he has done 
anything more except oomplaiuing that 
he has not got the whole of the land 
which was leased to him in 1905. So that 
there was no cause of action on which 
the suit could be founded. That point 
does not seem to have beon taken in 
either of the lower Courts. Evidently 
the Courts looked upon the defence as 
really being in itself a counterclaim for 
specific performance of the lease or for a 
reduction of the rent. The order of the 
lower appellate Court must be set aside 
and ’the suit dismissed. As there is no 
ground on which the Court could grant 
the injunction which was granted by the 
decree, and as this point was not really 
taken until it was taken by the Court 
there will be no order as to costs. 

Heaton, J,—I concur. 

G.P./r.k. Order set aside . 

* A R 1920 Bombay 15 (2) 

Shah and Hayward, JJ. 

WwMBahaTit Kashilcar and others 

Plaintiffs Appellants. 

v. 

Harshet Shetc and others —Defendants 
—Respondents. 

Seoond Appeal No. 818 of 1917, d qc ; 
ded on 14th Ootober 1919. 



16 Bombay 


Waman v. HARSHET (3hab, J.) 


1920 


❖ Civil P. C. (5 of 1908), S. 9—Right to wor¬ 
ship any deity without interference to others 
is civi! right — Right of religious procession 
in public streets when not interfering with 
others' right is also civil inherent right. 

The ordinary right ot a- citizen to worship, 
according to his own belief, any deity and in 
such manner as his belief requires him to do so 
long as he does not prevent others from carry¬ 
ing on similar worship according to their owu 
belief, is a right of a civil nature and any in¬ 
terference with that right is a matter iu respect 
of which relief won Id in a proper case, be granted 
by a civil Court. [V 17 C 1] 

The right to conduct religious processions in 
the public streets is a right inherent in every 

person, provided he does not thereby invade the 
rights of property enjoyed by others or cause a 
public nuisance or interfere with the ordinary 
use of the streets by the public and subject to 
such directions or prohibitons as may bo issued 
bv the Magistrate lo prevent obstructions to the 
thoroughfare or breaches of the public peice. 
The right to carry on the worship of any deity 
in any manner that a person pleases, subject to 
similar conditions, is also a right inherent in 
every person. (P 6 

K. II. Kelkar —for Appellants. 

Jaiyakar and S. S. Patkar — for Res¬ 
pondents. 

Shah, J.— The question in this second 
appeal is. whether the plaintiffs' claim is 
cognizable by civil Courts. 

The plaintiffs allege that tbeir ances¬ 
tors sot up a now Bahiri temple at Coip- 
lun for worship and devotional sports 
many years ago, that the present defen¬ 
dants’ ancestors, who worshipped the 
samodeitv installed as the cld Bahiri, 
tiled Suit No. 28 of 184 1 in the Court of 
the Munsif of Chiplun against the w*cr- 
shippers of the Dowly installed deity, 
and that in that suit they in effect sought 
to restrain the then defendants (plain¬ 
tiffs’ predecessors) from carrying on the 
worship of the new Bahiri in the same 
manner as the worship of the old Bahiri. 
A decree was passed in the suit and ulti¬ 
mately upheld by the Sudder Diwani 
Adawlut in Special Appeal No. 4631 in 
the year 1852, under which the then de¬ 
fendants were restrained from performing 
certain cermonies as being appurtenant 
to the village deity, hut were allowed to 
perform them on their passing an agree¬ 
ment to the Collector that they would 
not perform the p\rticular ceremonies as 
village cermonies hut would perform 
them for sports and out of devotion. 
They further allege that in 1911 the 
District Magistrate passed an order under 
S. 44, Bombay District Roiico Act, at the 
instance of the present defendants res¬ 


tricting the plaintiffs in their worship to 
the four rites mentioned in the said 
decree and refered to in the prayer clause 
as items Nos. 1, 9, 11 and 13. They al¬ 
lege that they have been subsequently 
prohibited by an order made in October 
1911 to use a dhol on the said occasions. 
They claim in this suit a declaration that 
they have a right to do certain acts of 
worship in connection with the new 
Bahiri and for an injunction restraining 
the defendants fiom obstructing them in 
the performance of the worship in that 
manner. They also claim damages to 
the extent of Rs. 5. The acts referred to 
in the plaint in the prayer clause are 
these: 

“1. Palkhi precession in the month of Fal- 
guo. 

2. Performance of tamasba on the sahan be¬ 
fore the god and tamasba procession along with 
the palkbi in the town. 

3. Moving about in the town playing dkulwad 
(playing with mud, etc.,) and along with nishans 
and zendes (banners) ou tho fir fc t day of the 
latter half of Falguu. 

4. Moving a bout iu town playing ehenwad 
(playing with cowdung) along with nishans and 
zoudes (bannets) on the 2 ud day of the latter 
half of Falgun. 

5. Procession of rang (colours) through tho 
town and tho throwing of colours ou each 
others body on 5th day of the 'latter half ot 
Falgun.. 

0. Taking cf the palkhi to Chetavali in Chai- 
tra. 

7. Pal kiraka procession on Jeshta ana Ashad 
i nd Ob occasions a kiraka procession of and 
killing of a goat. 

8. To do jigar in Shrawan and on tho full- 
moon day in Shrawan taking of a cocoanut in 
procession from tho temple to the Pundor (har¬ 
bour) for offeriug to tho water-dcitv. 

9. Tying povtis (cotton thread) round tho wrist 
of the god in Shrawan. 

10. Taking of the pUkbi in precession to 
Uktad in Bhacirapad. 

11. Setting up (ghat) in the temple in Ash- 

*1*2, Making out palkhi on Dasra day for tho 
worship of Snami treo. 

13. Waiving lamp about the idol in Diwali. 

14. Raisiugof the banner and tho god going 
to hunting on the full moon day iu Paush and 
the lowering of the banner and'tho return of the 
god on the full moon day in Magh. 

15. And other acts required to be done occa¬ 
sional v, and to use the dhol on those occasions.’* 

Tho defendants contemi that tho claim 
is not cognizable by tho civil Courts and 
that on merits tho plaintiffs havo no 
such rights. Tho plaintiffs gave a pur- 
shis to tho effect that tho right of per¬ 
forming th3 ceremonies mentioned in 
tho plaint was not vested in tho doity, 
but it was their right to perform tho said 
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ceremonies before fche deity for sports 
and out of devotion. 

Both the lower Courts have disallowed 
the plaintiffs’ claim on the preliminary 
ground that the suit is nob cognizole by 
the civil Courts. 

In the appeal before us we are not 
concerned with the merits of the plain¬ 
tiffs’ claim, nor with the extent and form 
of the relief, which the plainniffs may 
be ultimately found to be entitled to. 
The only question that we have to consi¬ 
der is whether the claim is cognizable by 
the civil Courts. 

It will be convenient to state the terms 
of the decree in the suit of 1844 and of 
the order of the Distriot Magistrate. In 
the suit of 1844 the Court had made the 
following order: 

M By doing ceremonies o! manasthiti, 9uoh 
as taking out palkhis, preparing povtis, etc, at 
the now temple in courso of time it will not he 
possible to distinguish coremonics of manasthiti 
from tho other and plaintiff will thereby suffer. 
Therefore the ccrcinouio9 of manasthiti porlor- 
modat tho now temple i.o., 1. Taking out p*lkhi 
in Shimg.a, 2 Preparing povits in Shrawan, 3 
Setting up ghat in Ash win and 4. Waiving 
lamp in diwali should not be proformed by the 
defendants. But if tho defendants pass a Much- 
alka (recognizance ) or Karar to Government 
that they will porform them not as villagocoro- 
monica (gauvkiohi manasthiti) but will perform 
thorn for sport and out of devotion (kholadakhal 
bhakfciohi), thoro is no roason to forbid them to 
do so. Thoy should follow thoir own devotion. 
Performing coremonies of manasthiti at the 
now temple is not apporved by Government. 
If defendants dout pass a k*rar thoy should not 
perform the ceremonies specified in tho plaint. 

The stone sot upas idol by defendants is in- 
etailcd according to rites as stated by dofond- 
ants witnesses. There is thoreforo no roason to 
romovo them. They will bo treated like tho 

dovotion 0 ” 09 Wh,0h 9 ° me poop, ° sot U P out of 
The District Magistrate passed a con- 
a'dored order under S. 44, Bombay Dis- 
tnob Pohoe Aot (Bom. Aot 4 of 1890), 
,n which he dirooted in p. 16 (2) that- 

th B fnnr n6WBlhi > ripa0ple 8hould Perform only 
the four ceromonies moutionod in p. 13 above 

f" 8 lh , e , k “ ra , r l0 Govot cnibnt that they 
would porform them for sport and out of dovo- 
tfonaod not as of manasthiti; thev shall not 

mra U a L th ? u thor °® r *ncnio3 roforrod to in 
S”®;. 14 »*»v« neither out of sport nor out of 

2^ “p£ , X“ise« u ■»* 

other cromonioa." * concerning those 

and 14 O ofTh O « ni0 V efarr0d to iD P aras - 13 

whlhar fch 0r r er ftra tho ceremonies 
which are now referred to in the plaint. 

The question i* whether the present 

olaim of the plaintiffs is of a oivilnature* 

There is no question in this suit as to 
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the right to property or to an office and 
the explanation to S. 9 of the Code has 
no application. It is not suggested in 
this case that the cognisance of this suit 
is either expressly or impliedly barred. 
In fact S. 44, Bombay District Police 
Act, expressly provides that any order 
made by the Distriot Magistrate under 
sub-S. 1 shall be subject to a decree, in¬ 
junction or order made by a Court having 
jurisdiction. The question therefore 
simply is whether the suit as framed is 
of a civil nature within the meaning of 
S. 9 of the Code. Almost all the prayers 
in the plaint relate to some prooessions 
to be carried in the town of Cbiplun on 
some occasions accompanied with some 
ceremonies in connexion with the now 
Bahiri. The plaintiffs claim the right to 
worship the deity in any manner they 
please and to use the public streets for 
the purpose of processions connootod with 
the worship of the deity as detailed in 
the plaint and to use the dhol on these 
occasions, and they make it clear that 
they do not claim to carry on any wor¬ 
ship in connexion with the new Bahiri 
as if it was tho worship of tho village 
deity (Gram Dovata). Tho order of tho 
District Magistrate makes it clear that 
they are prohibited altogether from per¬ 
forming any of these ceromonies exoept 
the four which are mentioned in tho do- 
oree in the suit of 1844, even for sport 
or out of devotion. The pleadings in 
the present case and the terms of the 
order of tho Distriot Magistrate make it 
quite clear that the real dispute between 
tho parties is as to whether the plaintiffs 
are entitled to carry on the worship of 
the now Bahiri as they please so long 
as they do not perform it as of manas¬ 
thiti, or whether the defendants have 
the exclusive right to perform those co- 
remonies with reference to the village 
deity and to prevent other persons from 
performing similar worship in connexion 

W mi. aDotll0r <V»iby of the 8am0 name. 

The prayers in the suit also involve the 
the claim to use the public streets for 
the purpose of certain religious proces¬ 
sions as detailed in the plaint. The 
question in this oase is, not whether tho 
defendants shall be required to perform 
any oeremony or that the plaintiffs shall 
be required to do so, but whether the 
ordinary right of a citizen to worship, 
according to his own belief, any deity 
and in suoh manner as his belief requires 
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him to do, so long as he does not prevent 
others from carrying on similar worship 
according to their own belief, is a right 
of a civil nature. After giving the best 
consideration to this point it seems to 
me that in substance the plaintiff's suit 
is of a civil nature, and if they have a 
right to worship the now deity in any 
manner they please, any interference 
with that right is a matter with refer- 
once to which they can get relief in a 
civil Court provided they aro found en¬ 
titled to that relief. 

It has been held in several cases that 
]the right to conduct religious processions 
in the public streets is a right inherent 
in every person provided he does not 
thereby invade the rights of property 
enjoyed by others or cause a public nui¬ 
sance or interfere with the ordinary use 
of the streets by the public and subject 
ito such directions or prohibitions as may 
bo issued by the Magistrate to prevent 
obstructions to the thoroughfare or 
breaches of the public peace. Further 
the right to carry on the worship of any 
deity in any manner that a person 
pleases subject to similar conditions is 
also a right inherent in every person, and 
it is an important; right. I do not think 
that the lower Courts aro right in hold¬ 
ing that the suit is not of a civil nature. 
In the present case the question does 
not relate to any religious rites or cere¬ 
monies, but to the right of the plaintiffs 
to bo protected in the performance of 
the worship of their deity in any manner 
they please, subject to the conditions 
which I have already stated with re¬ 
ference to the right to use the public 
streets, and to their right to prevent the 
defendants from interfering with the 
performance of the worship in their own 
way. 

This conclusion in the present case ap¬ 
pears to me to be consistent with the 
view which the Sudder Diwani Adawlut 
took in the suit of 1844 which camo up 
to that Court. It was held by tbo learned 
Judges then that the suit was cognizable 
by a civil Court under Regn. 2 of 1827, 
Si 21. as it then stood, having regard to 
the nature of that suit and tho relief 
claimed by the plaintiffs in that suit. 
Tho present suit seems to me to be of a 
similar nature. The present plaintiffs 
seek to be protected in the performance 
of their worship of the deity. I do not 
express any opinion as to tho effect of 


the decree in that suit on the merits of 
the present claim. The District Magis¬ 
trate has referred to this decree in his 
order, and it is a point in dispute bet¬ 
ween the parties as to whether the effect 
of the decree is in favour of the plain¬ 
tiffs or the defendants in the present case. 
That is a matter which the Court deal¬ 
ing with the suit on the merits will have 
to consider and to decide. I refer to 
that suit at present only for the purpose 
of showing that it was held to be of a 
civil nature. 

Several cases have been cited in the 
argument at tho Bar; but I do not con¬ 
sider it necessary to discuss them. The 
nature cf the present suit must be deter¬ 
mined with reference to tho allegations 
and the pleadings in the present case. 
The observations in the reported cases 
which have been relied upon on either 
side must be read with reference to and 
in the light of the nature of the parti¬ 
cular suit in which they aro made. I 
do not think that any decision referred 
to in the argumont conflicts in any way 
with the view which I take of this case. 

I would therefore allow this appeal, 
set aside the decrees of tho lower Courts 
and remand the suit to the trial Court 
for disposal according to law. 

All costs to be costs in tho suit. 

Hayward, J. —I agree. The cause of 
action is, in my opinion of a civil nature, 
in so far as it relates to the conduct of 
tho defendants tending to prevent the 
exorcise of the ordinary rights of freedom 
of worship of the other side, whether in 
private or in public. It would seem, 
broadly speaking, that every citizen has 
a right to worship as he pleases so long 
as he does not thereby trench upon the 
rights of office cr property of other per¬ 
sons. He has, broadly speaking, simi¬ 
larly a right to go in procession so long 
as he does not interfere with tho rights 
of others to the unrestricted use of tho 
public roads and streets. But the exer¬ 
cise of those rights is always subject to 
suoh orders as might be necessary to 
prevent disorder or riot by the Magis¬ 
trates under S. 44, Bombay District 
Folico Act or S. 144, Criminal P. C. 

G.P./r.K. Appeal allotted . 
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Shah and Crump, JJ. 

Mina Winsor —Opponent—Appellant. 

v. 

E. Winsor —Applicant—Respondent. 

First Appeal No. 57 of 1919, Decided 
on 3rd December 1919, from decision of 
Dist Judge, Poona, in Misc. Appln. 
No. 87 of 1918. 

Succession Act (10 of 1865), Ss. 239 and 
264 (b)—District Judge is incompetent to give 
direction after grant of letters of administra¬ 
tion. 

A District Judge has no jurisdiction to give 
directions with reference to the property of an 
estate after granting letters of administration. 

CP 19 C 2] 

S. Y. Abhyankar —for Appellant. 

H. V. Divalia —for Respondent. 

Shah, J. In this case on the applica¬ 
tion of Miss E. Winsor for letters of 
administration of the estate of her de¬ 
ceased father, the District Judge granted 
the letters of administration to her on 
6th September 1918. There were other 
sisters of the applicant, who either did 
not appear or did not oppose the applica¬ 
tion. It is not clear from the rooord as 
to what exaotly happened on 1st Ooto- 
ber 1918; but an order was made, ap¬ 
parently with the consont of the sister, 
who is the appellant before us, and of 
the pleader who appeared for the original 
applicant directing that all the houses 
in question should bo advertised and auc- 
honed, the exact arrangement being 
settled between the parties. On 14th 
October a further applioation was put in 
on behalf of the original applicant ask- 
"m /°n ce, * a,n modification of the order 

l u° “fn": b0ariD g the parties 

the learned District Judge made an order 

£ December 1918, directing that the 
family house should be valued by the 

nonant 0 fK he D ' atT ' iot Court . that the op¬ 
ponent (the present appellant) be pa d 

h.r o„,.e ghth share i„ accordance T h 

whether the District Onnrt u *a . s, . ls 

administration have been Prn .nt 8tt6r8 °* 
the Succession 


erned be the provisions of the Act. We 
have not been referred to any provision 
of the Succession Act under which these 
orders, after the letters of administra¬ 
tion are granted and after an administra¬ 
tor is duly constituted, could be justified. 
Apparently the District Judge had no 
power to give such directions as be has 
given in this case on tbo first occasion 
with the consent of the parties and on 
the second occasion after hearing the 
parties according to his own view of the 
matter. It appears from the provisions 
of Act 5 of 1902, S. 5, sub-S. 2, that the 
High Court may give directions to any 
private executor or administrator other 
than the Administrator-General acting 
officially. This provision has t een re¬ 
cently repealed and transferred to the 
Succession Act as S. 264-B by Act 18 of 
1919. I refer to this provision only for 
the purpose of showing that tho power 
of giving directions to an executor or an 
administrator is conferred upon the High 
Court. There is no corresponding power 
given to the District Court. It appears 
from the provisions of S. 239, Succession 
Act, that tho District Court has power to 
make orders with reference to the pro¬ 
perty under certain ciroumstanoes, so long 
as no person has been appointed admin¬ 
istrator of the ostate or granted probate 
of a will. But it is ohvious that the sec¬ 
tion has no application after an admini¬ 
strator is constituted. We are unable to 
refer the orders made by the District 
Judge after the grant of the letters of 
?„^'“ ,8t I at,on . to a “V provision of the 

thf kM “,!*■ M8lo “ Aot - The result is 
that both these orders, one made on 1st 

October and the other made on 3rd De¬ 
cember, must be discharged and the par- 
ties must be left in the position in which 

S 6 rLr r0 Wh6n the letters of admin- 
nitration were granted to the present res 

pondent on 6th September 1918. 

This will be without prejudice to 

r 6 et y au i0h k i! e PerS °" 8 intereste? i^ 

the estate may have for securing relinf 

by way 0 f such directiong S d 18i ‘ af 

istratnx as they may desire under fcL 
oircumstances. unaer the 

The costs of this appeal and costs in 

Jarirs"svs 

0,P /R K - Order set aside . 
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Macleod. C. J. and Heaton, J. 

Kaiu Deola —Plaintiff— Appellant. 

v. 

Bupchand Kishandas — Defendant— 
Respondent. 

Second Appeal No. 942 of 1918, Deci¬ 
ded on 6th January 1920, from decision 
of Asst. Judge, Khandesh, in Appeal 
No. 2 of 1917. 

Limitation Act (9 of 1908), Arts. 134 ar>d 
148 — Sale by mortgagee believing to be 
owner and subsequent repurchase by him 
does not offect redemption suit by mortgagor 
in point of limitation. 

Certain mortgaged property was sold by the 
mortgagee to a stranger under tho mistaken be¬ 
lief that he was the owner of the property. Ten 
years afterwards, the property was ro-purchased 
by the mortgagee. In a suit for redemption of 
the property by the mortgagor: 

Held: .that the defendant must be deemed to 
be in possession of the property not as tho re¬ 
presentative of tho purchaser but as mortgrgeo 
and that the suit was not therefore barred bv 
time. [P20C2] 

K. It. Kclkar —for Appellant. 

G. S. Rao —for Respondent. 

Judgment.— This suit was originally 
filed in 1910 by the plaintiffs who sued 
for redemption of a mortgage dated 10th 
April 1885. The suit was dismissed in 
the trial Court. On appeal the case was 
remanded, and again on appeal from the 
order of remand it was held by tho 
High Court that plaintiff 1, Shivba, had 
no right to redeem, and the suit would 
have to be dismissed as his interest in 
the equity of redemption had been sold. 
As regards the other plaintiff who pre¬ 
sented Dovha, the other mortgagor, the 
Court decided that ho should bo allowed 
an opportunity of redeeming the out¬ 
standing mortgage. The case therefore 
went hack to the Subordinate Judge who 
directed that the plaintiffs should recover 
from the defendant possession of the 
properties in suit with the exception of 
Survey Nos. 54 and 87 of Bharadi and 
Survey No. 11 of Sarve free from the mort¬ 
gage. This decree was upheld on appeal 
except that it was modified by substi¬ 
tuting the words “plaintiff 2“ for the 
“plaintiffs'. Plaintiff 2. Kalu Devba, 
has now appealed against that part of 
the decision of tho Assistant Judge which 
decided that he should nob be entitled 
to recover Survey Nos. 54 and 87 of 
Bharadi and Survey No. 11 of Sarve. 

With regard to Survey No. 11, that is 
now in tho possession of -an outsider; 
baviDg been sold at a Court sale, all that 
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plaintiff 2 would be entitled to would 
be compensation from that mortgagee on 
the ground that when redemption was 
sought the mortgagee could not produce 
the property mortgaged. Both the lower 
Courts have come to the conclusion that 
compensation should not be allowed, and 
we agree with the reasons given in the 
judgment of the learned Assistant Judge. 

But with regard to Survey Nos. 54 and 
87, they stand on an entirely different 
footing as they are in the possession of 
defendant 1 as representative of the ori¬ 
ginal mortgagee. Tho original mortgagee 
purchased, as he thought, the equity of 
redemption of both the mortgagors at a 
Court sale. Then ho sold tho property! 
to two outsiders, and after the period of 
six and ten years, respectively, bought 
back those properties from tho persons 
to wh?m he had sold them. He now 
resists the plaintiffs' claim to redeem on 
tho ground that ho is in possession, nob 
as mortgagee, but as purchaser, and the 
plaintiff s claim to redeem is barred un-| 
der Art. 134, Limitation Act. if he. 
could show that the suit to redoom has 
been brought more than 12 years after 
the original transfer. But the fallacy 
in that argument lies in this, that the 
defendant was responsible for the ori¬ 
ginal mistake. He ought to have seen 
that he had only bought the equity of 
redemption of one of the mortgagors, 
and he cannot derive any bonont from 
his negligence by purporting to sell the 
whole of the property to third parties, 
and then purporting to obtain a good 
title by r9purcbasing those properties 
from those parties. In my opinion the 
original mistake is revived by the pro¬ 
perties coming hack into the possession 
of the defendant, and he must be treated 
now as a mortgagee and not as an inno¬ 
cent transferee without notice. There¬ 
fore I think the original decree must be 
modified by directing that plaintiff 2 
should recover from the defendant pos¬ 
session of the properties in suit with the 
exception of Survey No. 11 of Sarve 
free from the mortgage. With regard to 
tho successful appellant he pays his own 
costs up to 13th November 1916 when 
the Subordinate Judge gave tho judgment 
and he will got his costs in the Court 
and in the first Appeal Court from the 
defendants. 

G.P./R.K. Decree modified . 
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MACLEOD, C. J. AND HEATON. J. 

Ahmcdabad Municipality — Defendant 
—Appellant. 

v. 

Gujerat Ginning and Manufacturing 
Co . Ltd. — Plaintiff—Respondent. 

Second Appeal No. 527 of 1917, Deci¬ 
ded on 26th November 1919, from deci¬ 
sion of Dist. Judge, Ahmedabad, in Ap¬ 
peal No. 329 of 1916. 

Bombay District Municipalities Act (3 of 
1901), S. 59 (b) (6) — Special sanitary cess in 

respect of private latrines when can be levied 
stated. 

Where a Municipality provides a sower lor re¬ 
ceiving sewage, and an owner of private latrines 
connects them with the sewer and then the 
Muncipality provides the water, although it may 
be at an additional cost to che owner, Icr carr) - 
ing the sewage from the latrines to the sewer, 
the latrines aro clconsed by Municipal agency 
and the Municipality are entitled to levy a spe¬ 
cial sanitary cess in respect thoreof. [P 25 C 1] 

N. K. Mehta —for Appellant. 

B. J. Desai and G. N. Thakore — for 
Respondent. 

Facts appear from the following judg¬ 
ments of Heaton and Shah, JJ., dated 
11th February 1919, remitting an issue 
to the lower Court: 

Shah, J. —The plaintiff in this case 
sued the Ahmedabad Municipality to re¬ 
cover the amount of a special sanitary 
oess paid under protest to the Munoi- 
pality for the years 1910-11 to 1913-U 
on the ground that the cess was illegal. 

The Municipality contended that it was 
legal as it was duly sanctioned by the 
Govornor-in-Council and levied in accord¬ 
ance with the provisions of Bombay Dis¬ 
trict Municipal Act, 3 of 1901. 

Both the lower Courts have allowed the 
plaintiff’s claim on the ground that the 
levy of the oess is not legal; and in the 
appeal before us the same question has 
been raised and the correctness of the 
conclusion of the lower Courts is ques¬ 
tioned on behalf of the Munoipality. 

Before dealing with the points arising 
in this appeal, it will be convenient to 
state a few facts, about which there is no 
dispute. The plaintiff, a limited company 
owns mill premises with latrines thereon 
for the use of the mill hands, These la¬ 
trines have been conneoted with the 
Munmipal sewer on the road near the 
plaintiffs prenuaes. The Municipal sewer 
With which the latrines are connected, 
forms part of the general drainage system 
maintained by the Municipality. The 
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sewago of the latrines is received into 
the Municipal sewers and carried away 
through the Municipal sewers. The lat¬ 
rines are cleansed not by manual labour 
but apparently by drainage system. The 
special sanitary cess is leviable by the 
Municipality under S. 59, Bombay Dis¬ 
trict Municipal Act, provided the condi¬ 
tions as to the levy of the cess as laid 
down in the chapter relating to Municipal 
taxation are satisfied. The cess in ques¬ 
tion was levied in accordance with the 
rules and bye-laws framed by the Muni¬ 
cipality and sanctioned by the Governor- 
in-Council. The rules and bye-laws then 
in force have been subsequently modified, 
but we are not concerned with these now 
rules. The cess has beon levied on the 
footing that the latrines on the mill pre¬ 
mises aro cleansed by the operation of 
the drainage 9ystem. 

The caso for tho plaintiff is that the 
company is nob liable to pay the speoial 
sanitary oes9 as the costs of connecting 
tho privies with the Municipal sewers 
have been defrayed by tho company. It 
is further contended here that tho lat¬ 
rines aro not ‘‘cleansed by Municipal 
agency,” as the plaintiff pays for the 
water required for flushing the latrines 
and for tho men employed to keep the 
latrines clear. The Municipality in effect 
contend that under S. 59, Cl. (vi), read 
with proviso (b) (i), they have made pro¬ 
vision for conducting or receiving the 
sewage of tho latrines into Municipal 
sewers and that when they have done that 
the latrines aro cleansed by Municipal 
agency within the meaning of Cl. (vi), 
and that they are entitled to levy the 
oess. 

The contention that the latrines are 
not 'cleansed by Municipal agency” as 
contemplated bv Cl. (vi), S. 59, is based 
upon facts whioh were neither alleged nor 
proved in the trial Court. It is really a 
new point. The argument is that if the 
plaintiff makes arrangements for flushing 
the latrines, and employs men to keep 
them olean, they are not “cleansed by 
Municipal agenoy.” Assuming the facts 
alleged by the plaintiff in tho argument 
before ns in his favour, on reading Cl. (vi) 
and tho proviso (b) (i), S. 59, it is dear 
that where the Municipality make provi¬ 
sion for the oleansing of latrines bv ma¬ 
nual labour or by conducting or reoeiving 
the sewage thereof into their sewers, 
where the drainage system is in opera- 
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* ion, the latrines are cleansed by Munici¬ 
pal agency within the meaning of Cl.(vi). 
The fact that the owner of the latrines 
ha3 to .make some arrangements to pass 
on the sewage from the latrines into the 
connecting sowers and then into the 
Municipal sewers makes no difference. 

Thus the important question is whether 
the Municipality have made provision for 
conducting or receiving the sewage of the 
latrines into their sewers. The lower 
appellate Court has held that under the 
proviso it is not enough for the Munici¬ 
pality merely to construct sowers in the 
neighbourhood of the premises and to 
permit the owner to discharge his sewage 
into the Municipal sewers, but they must 
contruct a branch system of drainage of 
some sort so that the conducting or re¬ 
ceiving of the private drainage may be 
effected at the cost of the Municipality, 
though a very little work would be suffi¬ 
cient. It has further held that in the 
present case the plaintiff has done the 
whole work. 

At this stage I do not desire to express 
any opinion on the question whether by 
providing a general system of drainage 
and by putting up Municipal sewers 
near the premises of the plaintiff, the 
Municipality can be said to have made 
provision for receiving the sewage of the 
latrines into the Municipal sewers That 
is a question which must be considered, 
if necessary, after the finding on the 
question of fact is reoeived. 

Assuming, without admitting, that the 
learned District Judge is right in his 
view that the " provision ” referred to 
in Cl. (b) (i) in the proviso means some 
arrangement connecting the private lat¬ 
rine with the Municipal sewers, and not 
the laying out of Municipal sewers as a 
part of the drainage system generally, 
the question is whether the Municipality 
have made such provision in this case. 
The lower appellate Court has found that 
the plaintiff has douo the whole work. 

As a finding of fact it would be biading 
upon this Court in second appeal. It seems 
to me however that it is vitiated on two 
grounds. In the first place, it is largely 
influenced by the consideration as to who 
has paid the costs of the connexion. The 
provision in S. 59 makes no reference to 
the costs of making provision for con¬ 
ducting or receiving sewage of the lat¬ 
rines i r -to the Municipal sewers, The 
fact as to who has paid the costs is re- 
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levant ; but I do not think that it is by 
any means conclusive. It is necessary 
to know, for instance, as to who has 
done the work of connecting the latrines 
with the Municipal sewers and whether 
the Municipality have done or have to 
do anything to maintain the connexion. 
There has been no investigation from 
this point of view. Secondly, the parties 
have given no evidence in this case 
except that certain correspondence bet¬ 
ween the Municipality and the Looal 
Government through the Commissioner, 
N. D. has been put.in. This correspon¬ 
dence, so far as it is intended to prove 
the opinion of the Local Government as to 
the legality of this cess, is not relevant 
and it affords no proper proof of the facts 
which it may be necessary to know in 
order to determine whether the Munici¬ 
pality have made provision for conducting 
or receiving the sewage into Municipal 
sewers. The question that arises in this 
case is one of general importance and 
some difficulty and it is hardlv satis¬ 
factory to have a finding without any 
clear proof of facts, which may have a 
bearing upon this question. I am not 
satisfied that the finding as recorded is 
based upon any legal evidence. 

As I have already said, it would be 
relevant to know as to whether the 
Municipality have done any work in 
effecting the connexion between the 
plaintiffs’ latrines and their own sewers, 
and if so, what ? It is also relevant to 
know whether after the connexion is 
effected, the connecting sewers or any 
parts thereof are maintained by the 
Municipality, and a plan showing the 
relative position of the latrines, connec¬ 
ting sewers and Municipal sewers may 
be useful in enabling the Court to have a 
general idea of the arrangement for con¬ 
ducting or receiving the sewage of the 
latrines into the Municipal sewers. I 
have referred to those points as merely 
indicating the lines on whioh evidence 
might have been adduced. It is for the 
parties to adduce ail relevant evidence 
in order to enable the Court to decide the 
point, and I think they may bo given a 
further opportunity of adducing such evi¬ 
dence. It is quite possible that the 
parties may agree as to the facts rele¬ 
vant to the main position ; if so, a clear 
and categorical statement of facts agreed 
to by both the parties should bo put in. 
The Court will consider not only the 



1920 Ahmedabad Muncy, v. Gujerat Ginning Co. (Macleod, C. J.) Bombay 2’ 


question as to who defrayed the cost of 
ejecting the connexion but also as to 
how far any active assistance of the 
Municipality was essential, and as to 
how far it was rendered in effecting the 
connexion between the latrines and the 
Municipal sewers. It will be open to the 
lower appellate Court to consider such 
other fact3 as it may think relevant to 
the issue. 

It is not suggested before us that the 
Municipality have not received the sewage 
of the latrines into their sewers and 
maintained the drainage system as a 
means of carrying the sewage during 
the years in question. 

I would therefore send down the follow¬ 
ing issue to the lower appellate Court 
for a fresh finding: 

Whether, apart from supplying sewers 
as part of the drainage system and apart 
from maintaining that system as a 
means of cleansing the private latrines 
the Municipality in fact has made any 
provision for conducting or receiving the 
sewage of the plaintiff's latrines into the 
Municipal sowers during the years in qu¬ 
estion ? 

The parties to be at liberty to adduce 
fresh evidence. Finding to be returned 
in three months. 

Heaton, J. —I agree to the sending 
down of the issue and with the observa¬ 
tions of my learned brother. What has 
to be determined is whether the Munici¬ 
pality has made provision for conduc¬ 
ting or receiving the sewage" from the 
plaintiff’s premises "into Municipal sew¬ 
ers." That is a question of faot and it is 
a question which oannot be answered 
until the Court whioh determines it knows 
■what the aotual arrangements are. It is 
necessary to know the nature of the gene¬ 
ral drainage system: and in particular 
to know exaotly how the plaintiffs* latri¬ 
nes are drained into the Munioipnl 
peters. I could not myself answer the 
guest ion until either I actually saw the 
material things or had before me plans 
and sketches or at least an intelligibly 
full description. 

I think the District Judge is wrong as 
a matter of law, in assuming what he 
did assume, in the absence of knowledge 
of the kind I have indicated. He made 
a large generalization when the law re- 
flares the ascertainment of definite and 
- particular faots and then and not till 
then, the determination pf the question 


whether the facts show that- the Munici¬ 
pality have made the provision required. 

Macleod, C. J.— The plaintiff Com¬ 
pany, which carries on business in 
Ahmedabad. sued to recover from the 
Committee of Management appointed by 
Government for the Ahmedabad Munici¬ 
pality Rs. 4.709-9-0, which was the 
amount that they had paid to the defen¬ 
dants as a special sanitary cess directed 
to be paid by the defendants, which it 
was alleged the defendants had no right 
whatever to levy. The facts for the pur¬ 
pose of the case are as follows. The 
Municipality have provided a main sewer 
along the road on which the plaintiff’s 
premises abut. The plaintiffs have on 
their premises private latrines for their 
operatives, and previous to the period in 
question in this suit, they cleansed those 
latrines by manual labour. Then it ap¬ 
peared to them that it would be more 
convenient if they connected their latri¬ 
nes with the Municipal sewer and they 
were allowed to do so. The plaintiffs 
were thereafter called upon to pay a 
special sanitary cess which the defend¬ 
ants claimed to be entitled to levy under 
S. 59 (b) (vi) of the Bombay District 
Municipalities Act. That entitles the 
Municipality to levy 

‘a special sanitary coss upon private latrines, 
premises or compounds cleansed by Municipal 
agency, aftor notice givon as hereinafter requi¬ 
red 

Then there is a proviso (b): 

“no speoial sanitary coss shall bo loviablo in 
respect of any private latrines, promises or com¬ 
pounds unless and until the Municipality have 

(i) made provision for the oleinsing thoroof by 
manual labour, or for conducting or receiving 
the sewage thereof into Municipal sowers, aud 

(ii) issued either severally to tho porsous to bo 
oharged, or generally to tho inhabitants of tho 
distriot or part of the district to bo oharged, 
with such oes9, one month's notioo of tho inten¬ 
tion of tho Municipality to porform such cloan- 
sing and to lovy such coss.** 

Apparently no objection was taken at 
the time to the levying of the speoial 
sanitary cess. The trial Court held that 
the plaintiff Company were not legally 
liable for the tax, for they had at their 
own expense connected their flushing 
privies with the Munioipal main drainage 
gutter, while the Municipality did not by 
manual labour remove the night soil 
from the plaintiffs* privies nor had it 
made arrangements for receiving and 
oonduoting the sewage into Munioipal 
sewers. The learned Judge, there¬ 
fore, allowed the plaintiffs* olaim on 
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tho ground apparently that if the Muni¬ 
cipality did not make the connexion 
between the main sower and the private 
latrines, they could not charge the spe¬ 
cial sanitary cess. 

In first appeal the same view was 
taken by tho District Judge. Ilo said : 

the grounds on which a special sanitary cess 
can he levied arc staled in S. 59, and the ground 
there given is not tho use of the Municipal 
sewer or in sharing in the benefits of the sewage 
farm or pumping system, but the making pro¬ 
vision by the Municipality for conducting or 
receiving the sewage into Municipal sewers. 
What then entitles tho Municipality to demand 
a special sanitary cess is not the construction 
of sewers in tlie neighbourhood of the premises, 
nor the permission to the property owner to dis¬ 
charge his sewage into tho Municipal sewers, 
hut the construction of a branch system of 
drainage of some sort so that the conducting or 
receiving of tho private drainage may I* effected 
at the cost of the Municipality. I imagine that 
a very little work would have Leon sufficient." 

So that the learned District Judge's 
view was this. There is a main sewer. 
It is not sufficient if the Municipality 
provide tho sewer. They must incur some 
of the expenses and do some of the work 
necessary for connecting the latrines to 
tho sower. If thoy pay for a very little, 
a foot or two of pipe-line, so as to con¬ 
nect the plaintiffs’ latrines with the 
main sower, that would ho sufficient in 
his opinion to entitle tho Municipality to 
levy the cess. But as the whole of tho 
expenses of connexion were paid by the 
plaintiffs, ho dismissed the appeal. 

Tn second appeal tho real point at 
issue was taken, namely, that one must 
look first to (b) (vi), S. 69. in order to 
determine when tho Municipality can in 
the first instance levy the special sani¬ 
tary cess. It was argued that (b) (vi) 
shows that it cannot he levied upon 
private latrines or promises or com¬ 
pounds unless they are cleansed by Muni¬ 
cipal agency; and then even if they are 
cleansed by Municipal agency, still the 
ooss cannot bo levied unless the Munici¬ 
pality has made provision for the cleans¬ 
ing of private latrines or premises by 
manual labour, or for conducting or re¬ 
ceiving the sewage thereof into the 
Municipal sewers. It was further argued 
that tho plaintiffs' latrines are not 
cleansed by Municipal agency, that the 
Municipal water laid on to the latrines 
is paid for by the plaintifis, and that 
therefore it is the plaintiffs who cleanse 
the latrine and not the Municipality'. 
Therefore there is no necessity to look to 


the proviso as the conditions which bring 
the proviso into operation do not exist. 
I see that my brother Shah, before whom 
this second appeal was originally argued 
with my brother Heaton, said at p. 2 
of the printed-hook: 

"Assuming the facts alleged by tho plaintiff 
in the argument before us in bis favour, on 
reading Cl. (vi) nod the proviso (b) (i), S. 59, it 
is clear that where the Municipality make pro¬ 
vision for the cleansing of latrines by manual 
labour, or for conducting or receiving thesowage 
thereof into their sewers where the drainage 
system is in operation, tho latrines .arc cleansed 
by Municipal agency within the meauing of 
Cl. (vi). The fact that the owner of the latrinea 
has to make some arrangements to pass on tho 
sewage from the latrines into tho connecting 
sewers and then into tho Munioipal sowers 
makes no difference." 

But the case was remanded for the 
trial of an issue whether, apart from 
supplying sowers as part of the drainage 
system, and apart from maintaining that 
system, as a means of cleansing the pri¬ 
vate latrines, the Municipality in fact 
had made any provision for conducting 
or receiving the sewage of the plaintiffs' 
latrines into the Municipal sewers during 
tho years in question. That issue is 
found by the District Judge in the nega¬ 
tive. The learned District Judge has 
found that none of the work of the con¬ 
nexion between the sewer and the plain¬ 
tiffs’ latrines was done by tho Munici¬ 
pality, not oven tho branch connexion, 
which is sometimes constructed by the 
• Municipality. When that is done, the 
owner has to pay a tax of 8 annas a year. 
In the remand judgment Shah, J., says : 

"At this stage I do not dosiro to express any 
opinion on tho question whether by providing a 
general system of drninago and by putting up 
Munioipal sewers near the promises of the plain¬ 
tiff the Municipality can bo said to have made 
provision for receiving the so wage of tho latrines 
into the Municipal sowers. That is a que9tiou, 
which must be considered, if necessary, after 
tho finding on the question of fact is rocoivod.*’ 

It seems to me that although theowner 
of private premises with private latrines 
may pay the whole of the expense of the 
connexion between his premises and the 
manhole, still it can he said that the 
Municipality have made provision for the 
receiving of sewage from his private la¬ 
trines by having laid down the sewer, 
with the manholes at intervals, with 
which connexions are made with private 
premises. It seems to mo that the mak¬ 
ing of the connexion consisting of a few 
feet of pipe line from the manhole to the 
limit of the owner's premises is a verv 
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minor mat-tor and if the Municipality 
provide the sower and the manhole, then 
they have done what is required of them 
hy the proviso (b) (i). It follows then 
that they are entitled to charge a special 
sanitary cess, provided it can ho said 
that these private latrines on the plain¬ 
tiffs' promises are cleansed by Municipal 
agonoy. If the sower was not in posi¬ 
tion, as it is. then the private latrioes 
could not beoloansod except hy manual la¬ 
bour. It is true that by another tax the 
plaintiff pays for the Municipal water 
whioh carries the sewage along the con¬ 
necting pipe down to the sewer, but it 
cannot be said that these private latrines 
are cleansed, not by Municipal agency, 
but by tbeagency of the owner. I think 
it was clearly the intention of the Aot 
that if the Municipality provide a sewer 
for receiving the sewage and the owner 
of private latrines connects them with 
the sewer and then the Municipality pro¬ 
vides the water, although it may be at 
an additional cost to the owner, for car¬ 
rying the sewage from the latrines to 
the sewer, the latrines are being cleansed 
by Municipal agency and the Muni¬ 
cipality are entitled to levy a special 
sanitary cess. In my opinion, therefore 
these appeals should bo allowed and the 
plaintiffs’ suits dismissed with oosts 
throughout. The cross objections are 
disallowed with costs. 

Heaton, J.—I need not restate the 
faots and arguments whioh appear fully 
in the judgments of this Court in the ease 
whioh was remanded and in the judg¬ 
ment of my Lord thoCheif Justice whioh 
has just been delivered. When the Bonoh 
first heard the ease, and I was a member 
of that Bench, we found that we could 
not arrive at any satisfactory decision 
because the faots were far too vague. 
The faots have now been made definite. 
The question is whether the plaintiff is or 
is not liable for a special sanitary oesa. 
His liability depends upon the fulfilment 
of two conditions. First of all, the pri¬ 
vate latrines must be cleansed by Muni, 
cipal agency. Taking the faots whioh 
are either admitted, or stated in the re¬ 
mand judgment of the Distriot Judge, I 
hold that these latrines are cleansed by 
Municipal agency, They are cleansed by 
the combined operation of the Munioipal 
waters ystem and the Munioipal drainage 
system. That is what aotually happens 
m praotioe. They are flushed with water 


r Ginning Co. (Heaton, J.) Bombay 25 

which comes from the municipal system, 
and that water carries away what is re¬ 
quired to be oarriod away through the 
drainage pipes into the main sewer. The 
Municipal water system is organised and 
maintained by Municipal agoncy. The 
general drainage system is organised and 
maintained by Municipal agency also, 
and, therefore I think that it can with 
certainty bo said that, as things now 
stand, these latrines are cleansed hy Mu¬ 
nicipal agency and not by private agency. 

The second condition is that the Mu¬ 
nicipality shall havo made provision for 
conducting or for receiving tbe sewage 
into the Municipal sewers from the pri¬ 
vate latrines. They certainly have not 
made provision for conducting the sew¬ 
age. The whole of that has been done 
by the private owners, the plaintiffs. 
But I hold that the Municipality have 
made provision for receiving the sewage. 
They have done it in this way. They 
have first of all provided a general sew¬ 
age system. That, of course, is essential. 
Without that there can be no provision 
for receiving the sewage. Bub it does 
nob follow that because there is a general 
system, that, therefore thero is provision 
for receiving the sewage from any parti, 
oular private promises. What has hap¬ 
pened appears on the faots stated hy the 
Distriot Judge. You oannot receive the 
sewage at every point into the main 
sewer. You have to make special provi¬ 
sion for receiving it at the point at whioh 
you wish to reoeive it, and that i9 done 
in Ahmedabad by providing a manhole 
and the necessary faoilitio3 for oonneot- 
ing the subsidiary pipes with the main 
sewer. The manhole has been provided 
in such a way that the plaintiffs were 
able tooonneot the subsidiary sewer or 
drain, whioh they had made, directly with 
the main sewer. Seeing that the Muni¬ 
cipality not only provided the general 
system including tho main sewer, but 
also the manhole and the facilities whioh 
made it possible for the plaintiffs to con¬ 
nect up his subsidiary system with the 
main system, I think that they had made 
provision for receiving the sewage. I 
therefore agree that the appeal should be 
allowed and that the claim should be 
dismissed with coats throughout. 

G.P./r.K. Appeal allowed • 
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Macleod, C. J. and Heaton, J. 
Kallangowda Nangangowda Pa til — 
Plaint ill—Appellant. 


v. 

Bibishaya Shah Mahomed Khan —De¬ 
fendant—Respondent. 

First Appeal No. 108 of 1918, Decided 
on 7th January 19*20, from decision of 
Asst. Judge, Dharwar, in Suit No. 30 of 
1917. 


Limitation Act (9 of 190S), Arts. 123 and 
144 — Suit by Mahomedan heir for his share 
is governed by Art. 144—Time begins to run 
when he is excluded from joint possession or 
his title is denied. 

Where on the death of a Muhammadan his 
heirs continue to hold the estate as teuants-in- 
coinraou, a suit by one of them for partition of 
his share is governed by Art. 144 and time begins 
to run against the plaintiff from the moment 
when the other co-heirs of the deceased do some 
act the effect of which is either to exclude the 
plaintiff from the joint property or to deny his 
right to share. [P 2G C *2] 

Nilkajit Atmaram —for Appellant. 

li. A. Jahagirdsu —for Respondent. 

Macleod, C. J. —Defendant l’s hus¬ 
band and defendant 3 were ontitled to 
succeed to their father's property accord¬ 
ing to Mahomedan law. The defendant 3 
mortgaged his share, or the property, 
respresenting his share, to the plaintiffs, 
and eventually sold the equity of redem¬ 
ption to them. The plaintiffs therefore 
are entitled to the 3hare in the estate to 
which defendant 3 was entitled. They 
are endeavouring now to get possession 
of that share by partition. They are 
being resisted by the second defendant 
who is a tenant of defendant 1. The 
lower Court dismissed the suit on the 
ground that it was barred by limitation. 
The learned Judge seems to have thought 
that Art. 123 applied, with this startling 
result. Supposing the heirs of a deceased 
Muhammadan chose to live in community 
as is certainly often done in Bombay, 
and even more often up-country, for seve¬ 
ral generations, the rights of each of the 
sharers to a partition would be barred 
twelve years after the death of the origi¬ 
nal head of the family. We do not think 
that that can bo the case. We do not 
think that Art. 123 can apply to the 
facts of this case where two Muham¬ 


madans continue to own as tenants-in- 
coramon an estate of their deceased fa¬ 
ther. The ordinary law would apply 
that time would begin to run against one 
‘tenant-in-commou when theothor tonant- 


in-common did some act the effect of 
which was either to exclude his co-te 
nant from the joint property, or to deny 
his right to share. It may then be said 
that time begins to run from the date of 
such exclusion or denial, and the article 
which would be applicable would be 144. 
It was admitted that, even if time began 
to run in 1905. the suit, which was origi¬ 
nally Bled on 15th October 1915, will be 
in time. I think therefore that the de¬ 
cree of the lower Court must be set aside 
and a preliminary decree for partition 
should be passed. The plaintiffs will be 
entitled to the costs of the appeal. 

Heaton. J.—It is contended that this 
suit falls under Art. 123 of the Schedule 
to the Lim. Act. If it does, then no 
dcubt the suit is time barred. If it does 
not, then it is not shown that the suit is 
time-barred, and there is every reason 
to suppose that it is not. In my opinion 
Art. 123 does not apply. The present 
suit is certainly not in terms a suit for a 
distributive share of the property of an 
intestate. It is in terms a suit to have 
partitioned property which two persons 
are holding in common and to have the 
partition made so that each of these two 
persons shall be allotted his proper share. 
The suit is not based on the circumstance 
of anybody’s intestacy, or of rights im¬ 
mediately arising out of an intestacy, so 
I think that in substance also the suit 
does not come under Art. 123. We have 
here the very common case of Muham¬ 
madans who succeed to the property of 
a deceased relative, and by agreement 
amongst themselves instead of distribut¬ 
ing that property by shares, hold it in 
common. They are entitled under our 
law to do this. They are not under an 
obligation to at onoe divide the property 
according to their shares. They can hold, 
and continue to hold it, in common, and 
having done so they hold it under an 
agreement. They can continue to do so 
for an indefinite period, but when they 
wish they can put an end to this common 
holding, and ask that there shall bo par¬ 
tition. The ground for asking for a par¬ 
tition in such a case is not that described 
in Art. 123, but it is that one of the par¬ 
ties to the agreement by which hitherto 
they have held the property in common 
desires to put an end to that agreement 
and have the property partitioned. When 
he desires to do that, he has a right to 
come to the Court to get the Court to do 
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it for him. I think therefore the deci¬ 
sion that this suit was barred by time 
was wrong and a preliminary decree for 
partition should be made as proposed. 

G.P./r.K. Decree set aside. 
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Shah and Crump. JJ. 

Dnyana Panda Chavan — Plaintiff— 
Appellant. 


T • 

Tanu Dalaram Chavayi —Defendant— 
Respondent. 

Second Appeal No. 502 of 1918, De¬ 
cided on 25th November 1919, from deci¬ 
sion of First Class Sub-Judge, Satara, in 
Appeal No. 321 of 1916. 

Hindu Law—Adoption — Junior daughter- 
in-law can adopt wilh consent of father-in- 
law. 

In tho caae of an undivided family an adop¬ 
tion made by a junior widowed daughter-in-law 
with the consent of her father-in-law is valid. 

[P 27 C 2] 

Patwardhan and M. V , Bkat — for Ap¬ 
pellant. 

Jat/akar and K. Y. Abhyankar —for 
Respondent. 

Shah, J.—The question of law argued 
in this second appeal is whether the 
adoption of Babu (defendant 11) by Tanu 
(defendant 2) is valid, according to Hindu 
law. 

The facts relating to this point aro 
briefly these: One Balaram Gujar had 
throe illegitimate sons, Panda, Raoji and 
Krishna. We are not concerned with 
Raoji at all. Krishna left a son named 
Dnyanu. He is foand to have been adop¬ 
ted by Pandu in 1907. Panda had a son 
Bala, who died in 1903 leaving two 
widows named Banu and Tana. It ap¬ 
pears from the recitals in the document 
of authority passed by Panda that Tanu 
had an infant son who died some time 
before 1910. Bala died in union with 
hia father. The infant son does not ap¬ 
pear to have attained the age of cere¬ 
monial competence. In 1910 Pandu autho¬ 
rized Tanu to make an adoption. She 
adopted Babu in 1911. Pandu died in 
lyid. Dnyanu, the adopted son of Pandu 
filed the present suit claiming the pro- 

fondant l ° ^ 8X0lU8i ° n of de ‘ 

aannH.n 03 ^ 0 ? t0 tha Validifc y of fch ° 
defendant 11 was deoided by 

onVhn L G0Ur i favoar of the plaintiff 
on the ground that Babu, who was a 

legitimate son of his natural father, 


could not be validly adopted as Pandu 
was an illegitimate son of his father and 
as there would be ‘no inter-marriage and 
interdining between legitimately born 
Mahratbas and bastered Mabrathas’. In 
appeal the First Class Subordinate Judge 
with appellate powers did not accept the 
ground taken up by the trial Court, and 
held the adoption to be valid. 

In the appeal before us it is contended 
that the adoption is invalid as Banu, the 
senior widow of Bala, had the preferen¬ 
tial right to adopt, and that the consent 
given by the father-in-law to Tanu, the 
junior widow, was neither sutYiciant nor 
valid under the circumstance. In support 
of the adoption it is urged that the ex¬ 
ception in' favour of the power of the 
widowed daughter in-law to adopt with 
the consent of her father-in-law is re¬ 
cognized in this Presidency, and that 
the ordinary rule of the senior svidow 
having a preferential right to adopt has 
no applioatiou to the present case. 

It is clear that if Bala, the predeceased 
son, had boon a separated member of tho 
family, there could be no doubt as to the 
right of Tanu to adopt even without the 
consent of her father-in-law on the 
footing of her having an infant son. Af¬ 
ter the death of her infant son she would 
take the property as the mother and heir 
of her infant son, and she would be en¬ 
titled to make an adaption: see Gavd - 
appa v. Girimallappa (1) and Verabhai 
Ajubhai v. Bai Hiraba[ 2). 

In the present case however the pre¬ 
deceased son died in union with his fa¬ 
ther. Even in such a case it ba9 been 
held that the widowed daughter-in-law 
could adopt with the oonsent of the 
father-in-law: sec Vithoba v Bapu (3). 
The observations of Ranade, J„ in Gopal 
Balakrishna v. Vishnu Raghunath (4) 
support this view. 


It is urged howevr that the father-in- 
law cannot give his oonsent in deroga¬ 
tion of the preferential right of the 
senior widow to adopt. The preferen¬ 
tial right of the senior widow exists 
when the widows inherit the property 
of their husband, that is, when the hus¬ 
band is a separated member of the fa¬ 
mily; and even then it is subject to any 

(1) U896] 19 Bom. 331. 7 ‘ 

(2) U908] 27 Bom. 492=30 I. A. 284=5 Bom, 

/ox 534=7 °- w - N * 716 (P.<UJ 

3) [1891] 16 Bom. U0. 

(4) [1899] 23 Bom. 250. 
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authority given by the husband to the 
junior widow to adopt or any express or 
implied prohibition by the husband 
against the senior widow. This is clear 
from the observations in Rakhmabai v. 
Radhabai (5). But no authority is cited 
in support of the contention that in the 
case of an undivided family whore the 
father-in-law's consont. is necessary to 
validate an adoption by a widowed 
daughter-in-law, the consent ought to bo 
giver, to the senior daughter-in-law. The 
principle underlying the recognition of 
preferential right of the senior widow 
to adopt, in my opinion, has no appli¬ 
cation to a case whore the adoption can 
ho justified only by the consont of the 
father-in law. The preferential right of 
the senior widow does not exist, apart 
from the will of the father-in law. The 
doctrine of the preferential right of the 
senior widow to adopt has not been ex¬ 
tended to a case whore the husband dies 
in union with his father, and where the 
widow can adopt, if at all, with the con¬ 
sent of her father-in-law; and I see no 
justification in Hindu law for such an 
extension. 

The case of Raja Vcnlcatappa Nayanim 
Bahadur v. Renga Ran ff>), relied upon 
by Mr. Patwardban, has no application 
to the present case. It lias been I eld in 
this caso that an adoption by a junior 
widow without the consont of the senior 
widow is not valid even though it pur¬ 
ports to he made with the consont of 
the Sapindas. In this Presidency the 
exception recognised in favour of the 
validity of an adoption made by the 
daughter-in-law with the consent of the 
father-in-law does not stand on the same 
footing as an adoption made by a widow 
with the consent of the Sapindas in 
Madras. This point is examined in Vi - 
thoba v. Bapu (3). The Madras case to 
my mind is clearly distinguishable, hav¬ 
ing regard to the different views that 
prevail in Madras and Bombay as to the 
basis of the widow’s power to adopt after 
her husband’s death. Though there may 
be apparently something common bet¬ 
ween the consent of the kinsmen which 
is required even when the husband is 
separated in interest- from them, and the 
consent of the father-in-law required in 
this Presidency when the predeceased 
son dios in union with his father to vali- 

" (5) [1668-09] 6 B. H. G. Rl (A. C.) 181. 

(G) (10ir.] 39 Mad. 772=30 1. C. 106. 


date an adoption by the widewei dau¬ 
ghter-in-law, I do not think that the 
latter is subject fo the same limitation 
as the former as regards the proforen- 
tial right of the senior widow to adopt. 

It is further urged that the consent of 
Pandu alone is not. sufficient as he had 
already adopted the present plaintiff as 
his son, and as the plaintiff had a vested 
interest in the estate as a co-parcener. 

I do not think that the consent of the 
plaintiff was necessary to validate the 
adoption The consent of the father-in. 
law is recognized as sufficient cn account 
of the position which ho occupies as the 
head of the family. It makes no differ¬ 
ence whether he has other sons or not, 
and whether they consent or not. His 
consent has a certain legal effeot on the 
adoption and that is independent of the 
existence and consont of the other co¬ 
parceners. That is the ratio decidendi 
in Vi thoba v. Bapu (3). 

Lastly it remains to consider whe¬ 
ther the fact that Tanu had an infant 
son put an end to hor power to adopt 
with the consent of her father-in-law. 
The infant son doos not appear to have 
attained the age of ceremonial compe¬ 
tence, and I do not think that the fact 
her having an infant 9on, who died pri¬ 
or to the adoption, could put an end to 
her power to adopt with fcho consent of 
her father-in-law. 

It is not necessary to consider in this 
case whether the adoption would be 
valid if the infant son had attained cere¬ 
monial competence: and I desire not to 
he understood as expressing any opinion 
on the question. I desiro to add that 
the fact of Tanu having an infant son 
does not appear to have been relied upon 
by either side in the lower Courts: and 
there is no finding on this point. It is 
recited as a fact in the deed executed by 
Pandu, even if Tanu had no infant son, 
I think that the adoption of defendant II 
by her with the consont of her father- 
in-law would be valid. .... 

No question is raised in this litigation 
as to tho validity of the olaintiff s adop¬ 
tion by Pandu on tho footing of 
Tanu having an infant son at the date 
of the adoption. 

I would therefore confirm tho decree 
of tho lower appellate Court and dismiss 
tho appeal with costs. 

G.p./R.K Appeal dismissed . 
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Macleod, C.J. and Heaton, J. 

Ramohandra Kolaji Pa til and others 
—Plaintiffs-Appellants. 

v. 

Hanmanta Laxman Kadaskar and 
others —Defendants—Respondents. 

Second Appeal No. 195 of 1918, De- 
oided on 7th January 1920, from decision 
of District Judge, Ahmadnagar, in Ap¬ 
peal No. 80 of 1916. 

Civil P, C., (5 of 1908), O. 23, R. 2-~Limi- 

t&tion within which to bring fresh suit can¬ 
not be imposed by Court allowing withdra¬ 
wal. 

Plaintiff brought a suit for redemption but 
waa allowed to withdraw it with leave to bring 
another suit within 2 years. He filed another 
suit for redemption more than 2 years after 
the withdrawal of the first suit: 

Held: that it was not open to the Court in 
tho first suit to impose a limitation of time 
within which the second suit must bo brought, 
and that so long as tho second suit was brought 
within the ordinary period of limitation appli¬ 
cable thereto it was not barred. [P 29 C 2] 

P. V. Nijsure —for Appellant. 

•B. J . Desai and P, V , Kane —for Res¬ 
pondents. 

Macleod, C. J.—This was. in effect a 
redemption suit filed by the plaintiffs in 
1914 to redeem and recover property 
mortgaged in 1902. It appears that the 
plaintiffs filed suit No. 220 of 1905 to 
redeem tho mortgage, but not wishing to 
prooeod with that suit they were allowed 
to withdraw it with permission to bring 
a fresh suit provided that such suit was 
brought within 2 years, and that the 
costs of defendants in that suit were 
first paid. This suit was brought 8 

y f ar8 • « f , fcer . fche withdrawal, and the 
plaintiffs’ suit has therefore been dis¬ 
missed on the ground that they have not 
complied with the conditions imposed by 
the order allowing them to withdraw 
the first suit Tt appears to ua that the 
Court has failed to oonsider what was 
the nature of the suit filed in 1905 It 
is aJso possible that the considerations 
which induced the Full Bench to decide 

hli Ram,i v ‘ p *ndliarinath (l) 

had not been reoognized in the previous 

eSrioFnf* *5® Ind ‘ aa 0ourfc9 - The 

thiTnr!l- th8 ° rd0r mad0 by the Gourfc in 

Wa3fcoro8triot the pe- 
law (• fhmifca l . fcl0Q whioh ia flowed P by 

isTt ha« t0 redaem - So long 

»S it has not been deoided that there was 

}■— tboa the relation 
u; U919J 43 Bom. 834=49 I. 0. 894. * 
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ship of mortgagor and mortgagee existed. 
The law allows a particular period to 
the mortgagor within which he can re¬ 
deem the mortgage. The mere fact that 
he files a suit to redeem and then either 
abandons or withdraws it will not de¬ 
prive him of his right to redeem. It is 
only when there has been a decision that 
there was no mortgage at all that it ne¬ 
cessarily follows that the right to re¬ 
deem which has been set up falls to the 
ground. The result therefore of the de¬ 
cision of both Courts in this case would 
be that, although it has never been de¬ 
cided that the plaintiff is not a mort¬ 
gagor, still he has no right left in him 
to redeem the property, and that, on 
general principles, must be wrong. There¬ 
fore in my opinion tho view taken by 
the learned District Judge and the order 
made in Suit No. 220 of 1905 was erro¬ 
neous and there was nothing in that 
order which affected tho plaintiff's right 
to redeem during the period of limita¬ 
tion allowed by tho Limitation Act. We 
set aside the decree of the lower appel¬ 
late Court and remand the case for find¬ 
ings on facts. Costs, costs in tho cause. 

Heaton, J.—The only matter of im¬ 
portance with which we are concerned 
i9, whether the present suit is beyond 
time. The plaintiffs who brought an 
earlier suit for redemption had boon al¬ 
lowed to withdraw that suit with leave 
to bring another, provided they brought 
that other within 2 years. They have 
now brought another suit for rodomp. 
tion; but they have not done so within 
2 years; they have, indeed, allowed eight 
years to elapse. Apart from any other 
matter whatever having regard to S. 374, 

° f , r 883, . whioU lft y s d °wn 
that the law of limitation is not affeoted 

when leave is given. I ahonld say that it 

was not open to the Court to impose a 

limitation of 2 years. Consequently I 

shouW holdI that the suit is within time. 

wifh .k Ch,ef Ju3tioe ’ lia9 dealt 
^ n \\ a h a ° fc k 0 uV* 3p0 °t of bhe oa9 e. namely, 
that the right to bring a suit for redemp- 

7“°! l0 - 9t - 80 1 ? ne “ 9 thare has not 
been the decision of a Court against the 

existence of the relationship of mortga! 

gor and mortgagee. No doubt that in 

&n°V bQt 1 do not present 
myself wish to express any opinion whe¬ 
ther, supposing a plaintiff bri nga a 8U : t 

f ° r i r ^u mP u° n aQd aba ndons it. he 
would then have, or would not have a 
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right to bring a fresh suit for redemp¬ 
tion, The particular matter before us 
can be disposed of, I think, without ex¬ 
pressing an opinion on that point. I 
agree that the case should he remanded 
to he determined by the Court of first 
appeal on its merits. Costs, costs in 
the cause. 

G.P./R.K. Case reman fieri. 


A. I. R. 1920 Bombay 30 

Macleod, C. T. and Heaton. J. 

Balgauda Laxmanganda Pati J —Defen¬ 
dant—Appellant. 

v. 

Mai! a p pa Yir u pax a ppa Tubli —Plain- 

tiff—Pespon^pnt. 

Second Appeal No. 293 of 1918, Deci¬ 
ded on 27th November 1919, from deci¬ 
sion of 1st Class Sub-Judge, Belgaum, in 
Appeal No. 192 of 191G. 

Civil P. C. (5 of 1908). S. 47 and O. 21. 
R. 92—Sale in execution held by Collector 
Application to *et aside *ale —Collector’s 
order confirming sale before disposal of that 
application is ultra vires—Suit to set aside 
sale is maintainable—Scope of S. 47 stated. 

Where the execution of a decree is transferred 
to a Collector, and in the proceedings hold be¬ 
fore him ho puts property up for sale and it is 
Fold and an application is made to him witbin 
the time limited by law to set aside tho sale, lie 
is bound to refer the application to tho civil 
Court, because he has no power to deal with it 
and all his powers of confirming the salo sre 
suspended until that application is disposed 
of If after, such application has beou made, 
he confirms the silo, his action is ultra vires 
and a suit will lie for a declaration that the sale 

IS Section 47 has no application where the de¬ 
cree-holder, in tho suit iu which execution .s 
asked for, is not a party to the procced.ngs. ^ 

S. B. Parulekar, for A. G. Dcsai—lor 
Appellant. 

S. B. Bhakhale —for Respondent. 


Macleod, C. J.—The decree of the 
lower appellate Court was perfectly cor¬ 
rect The facts are set out at p. 2. The 
learned Judge has properly appreciated 
the rules which lefor to tho case. W hen 
a decree has b?en transferal to the Col¬ 
lector for execution, and ho has put up 
tho property for salo. and it has been 
sold then he has a certain power to con¬ 
firm’the sale, That was given to him by 
R If, ( 2 ) at p. 106, Civil Court Manual. 


"SSK? power referred to in para. 1. S. 312 
Code of 1SS2 (present O. 21. R. 92 (1) Code ol 
1008)10 , ass an order confirming a sale if no 
application to set aside the sale has been made 


within tho time limited by law, or if every ap¬ 
plication so made has been disallowed,” 

and R. 17 provides that the application 
to set aside a sale, if it is made within 
tho time limited by law to the Collector, 
shall be referred to tho civil Court. It 
follows then that once an application is 
made within tho time limited by law to 
the Collector to set aside the sale, the 
Collector is hound to refer the applica¬ 
tion to the Court, because ho has no 
power whatever to deal with that ap¬ 
plication himself. But as soon as the 
application is made to him within the 
time limited by law, which is 30 days 
from the date of the sale, then all his 
powers of confirming the sale are sus¬ 
pended until that application has been 
disposed of. In this case he appears to 
have ignored the application to set aside 
the salo and proceeded to confirm it. In' 
so doing, he was acting clearly ultra 
vires, and a suit will lie for a declaration 
in favour of the plaintiff that the sale is 

void. B 

It lias been argued that the plaintiff 
should have proceeded in execution under 
S. 47 of the Code. That section will not 
apply in this case, because tho decree- 
holder in the suit in which execution was 
asked for is not a party to these pro¬ 
ceedings, and it is only when questions 
arise between tho parties to the suit in 
which the decree was passed, or their re¬ 
presentatives. that those questions must 
he determined by the Court executing tho 
decree and not by a separate suit. Here 
the decree holder was not a party nor 
tho representative of a party. The judg¬ 
ment-debtor deposited the money with 
the Collector or the Mamlatdar, and 
then proceeded to ask the Collector to 
set aside the sale. The only questions 
which arose were purely questions bet¬ 
ween himself and the auction-purchaser 
who was an outsider to tho original suit, 
and was neither a party nor a represen¬ 
tative of any of the parties. Therefore, 
the decree of the lower appellate Court 
was perfectly correct and tho appeal 
must be dismissed with costs. 

Heaton, J.—I concur. 

G.F./r.K. Appeal dismissed . 
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A. I. R. 1920 Bombay 31 

Macleod, C. J. and Heaton, J. 

B. D. Pudumji —Defendant — Appel- 
lant. 

v. 

Dinsliaw Manckji Petit — Plaintiff— 
Respondent. 

Original Civil Jurisdiction No. 2 of 
1920, Decided on 25th February 1920, 
fi^om decision of Ivajiji, J. 

(a) Bombay Rent Act (2 of 1918), S. 9 — 
S. 9 does not prevent improvement of old 
houses—Court's duty stated. 

It was never intended by the Bombay Rent 
Act that the improvement of old, ill-erected, 
badly ventilated prcmise3 should be entirely 
stopped until the Reut Act is repealed. All that 
the Courts have to do in construing S. 9, is 
to see that the landlord is acting reasonably. 

[P 31 C 2] 

(b) Bombay Rent Act (2 of 1918), S. 9— 
Whether landlord is acting reasonably—How 
to be determained stated. 

In order to determine whether a landlord i9 
acting rejsonably within tho meaning of S. 9, 
the Court should confino itsell to the condition 
o! tho promises iu question and should not 
allow its decision to bo affected hy the fact that 
the landlord owns other buildiugs in respect of 
which ho should follow a certain lino of action. 

[P 31 0 2, P 32 C I] 

Miria and Desai— for Appellant. 

Strangman, Inverarity and Kanga. — 
(or Respondent. 

Macleod, C. J.— The plaintiff brought 
this suit against the defendant praying 
that tbe defendant might be ordered to 
vaoata and give up possession of certain 
premises in his occupation to the plain¬ 
tiff. The defendant is a monthly tenant 
of oertain premises in a house belonging 
to the plaintiff on Hornby Road. 

The defendant has pleaded the Rent 
Aot, and denies that the premises in suit 
are reasonably and bona fide required by 
the plaintiff for demolishing the same 
and for erecting a now building. 

.. N ° w ; admittedly tho house in which 
the defendant is a tenant together with 
tne adjoining house is very old. The 
rooms are dark and badly ventilated; 
and certainly it would tend to the iml 
provameot of the premises, and for the 
better conditions of the tenants who 

nr««ini°u Capy ^ 0now Premises, that the 
present house sh°u ld be pulled down and 
a new house buiU on the site with all 
mordern conveniences. I oannot see 
har0for , a fch0 re was anything un- 
°.®. nab ! 0 ln fc be plaintiff’s conduct in 
wishing to get the tenants of the present 

house to t0 iQ Qrder 

provements might be made, ft 


never intended, ag far as I can gee, hyr 
the Bombay Rent Act that the improve-' 
raent of old, ill-erected, badly ventilated 
premises should be entirely stopped un- 
fcill the Rent Act is repealed. All that 
the Courts have to do in construing S. 9, 
Bombay Rent Act is to see that the land-' 
lord is acting reasonably. If it was 
found that the owner of a perfectly new 
building, built just before the Rent Act 
came into operation, wanted to pull 
down that building and build another 
one, it is quite possible that in these 
oircumstanoes the Court would think 
that the landlord was quite unreason¬ 
able. In this case we have none of those 
circumstances. We have two houses 
which, it is certainly desirable, should 
be replaced by modern houses. There¬ 
fore if this house was the only house 
that was mentioned in the case, it see ns 
to me that the plaintiff is entitled to get 
the defendant to vacate. 

But it is argued for the defondaut that 
the plaintiff has another house in which 
he himself is occupying a room for the 
purposes of his office, while other rooms 
are ocoupied by companies in which the 
plaintiff is interested and that the plain¬ 
tiff is really pulling down what I may 
call the defendant’s house in order that 
he may rebuild on the site new offices 
for himself and his other companies, be¬ 
cause the present office building is likely 
to become unsafe in the near future. 
The defendant therefore suggests that 
the plaintiff ought to move himself from 
his present office building to the top tloor 
of tho defendant’s house and pull down 
the office building before ho pulls down 
the defendant’s building. That, no doubt, 
would be an alternative. But is there 
any necessity by which the plaintiff is 
bound to follow that alternative, which 
would be convenient to the defendant 
but would be legs convenient for the 
companies in which the plaintiff is in- 
terestod and who have rented premises 
in the office building? Can it be said that 
the pkmtiff , 9 aotmg unreasonably and 
not bonafidoifbe foUowa the altorna- 

live whioh suits him best. And unless 
we oan hold that in the ease of two aU 

ternatives the plaintiff must follow one 
and if he follows the other his conduct 

is unreasonable, the defendant is hound 
to fail. I do not see myself how one 

oan pm down the plaintiff to follow one 

particular alternative when to follow the 
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other is perfectly reasonable; certainly 
when you look at the plaintiff s owner¬ 
ship of the suit house without considering 
his ownership of other premises, there 
would be absolutely nothing unreasonable 
in his wanting to pull down that house 
and build another on its site. In my opi¬ 
nion therefore the judgment of the Court 
below was right, and the appeal must be 
dismissed with costs. 

Heaton, J. — I concur. 

G.p /R.K. Appeal dismissed. 


A. 1. R. 1920 Bombay 32 

Shah and Hayward, JJ. 
Sadashiv Itamchandra Datar and 
another —Defendants—Appellants. 

v. 

Trimbak Keshav Vaze —Plaintiff Res¬ 
pondent. . _ 

Second Appeal No. 709 of 1917. De¬ 
cided on 25th August 1919. from decision 
of Asst. Judge, Poona., in Appeals Nos. 

230 and 231 of 1911. . „ _ 

(a) Civil P. C. (5 of 1908), Sch. 2 Para. I — 

Reference to arbitration by natural guardian 
if proper and reasonable, award will be bind- 

ing on minor. t , t 

An arbitration can bo entered into on behalf 
of a minor by his natural guardian, provided it 
iP for his benefit, or rcisonable an l proper for 
the protection of his property, but the award 
would not be binding if that were not thencase. 

(b) Civil P. C. (5 of 1908), O. 32. R. 3 and 
Sch. 2, Para. 1—Decree on award on 

nee by con.ent of guardian mother—Mother 
not appointed guardian-Decree re.ull.ng in 
.ole for undervalue—Absence of appointment 

of guardian held .enou. mi.take and award 

held not binding. . 

Where a mother, as tho natural guardian of 
her miner son. consented to a reference to 
arbitration and accepted tho award on behalf of 
the minor and raisod no objection to the passing 
of a'doereo in terms of the award but no a 
poinment of tho mother as guard,an of the 
minor had been male, as requird by S. 113 
Civil P. C. 1932, and the subsequent result of 
the decree was a sale of tho property in dispute 

'^V^t the minor’s interests bad not 
been duly protected; that the omiss.on o ap¬ 
point a pnardian was not a mere irregularity 
which could le condoned, and that the decree 
Used on the award and the sale of the property 

were null and void. , J 

Jayakar arul V. V. Bhadkamkar-lor 

Appellants. ^ _ . c 

Patwardhan and V. D. Limaye for 

Respondent. . . , , 

Shah. J.— The facts which have given 

rise to this second appeal are these : 

The father of tho present plaintiff 
mortgaged the house in suit on 4th 


December 189G to defendant 1 for Rupees 
1.000 with interest at 6 par cent. 

The plaintiff’s father died in 1899 leav¬ 
ing a son, the presont plaintiff, and a 
widow, the plaintiff s mother. In 1901 
the mortgage claim was referred to ar¬ 
bitration by defendant 1 and tho mother 
of the plaintiff who was then a minor. 
An award was made in May 1901, under 
which tho minor represented by his 
mother was to pay Rs. 1,090 and Rs. 200 
and odd as interest with further interest 
at G per cent, on the principal within one 
month and the property was to be sold 
in case the money was not paid within 
the time specified. The present defen¬ 
dant I applied to the Court on 12th June 

1901 to have a decree in terms of the 
award, and the present plaintiff s mother 
filed a statement on 13th June 1901, in 
which she consented to a decree being 
passed in terms of the award and stated 
that she had no objection to the award 
being filed in Court. She appeared 
through a pleader. A decree was accord¬ 
ingly passed iu terms of the award on 
19th Juno 1901. In execution of the 
decree the house was sold in November 

1902 and purchased by the present defen¬ 
dant 1 for Rs. 1,700. 

On 10th August 1912 the plaintiff after 
attaining majority filed tho present suit 
to set aside the decree passed in terms of 
tho award. Tho defendants contested 
the suit and several issues were raised 
representing tho rival contentions bet- 
ween the parties. 

The trial Court on a consideration of 
the evidence found that tho plaintiff was 
not bound by the decree on the award, 
nor by the sale in execution of that 
decree and that he was entitled to the 
relief on the footing of the original mort¬ 
gage of 189G. The accounts were taken 
under tho Dekkhan Agriculturists’ Relief 
Act as the plaintiff was an agriculturist, 
and a decree was passed in respect of 
the amount that was found due to tho 
mortgagees on the mortgage. 

The defendants appealed to tho District 
Court of Poona, and the learned Assis¬ 
tant Judge has affirmed the decision of 
the trial Court on the main point that 
the plaintiff was not bound by the decree 
on the award, and subject to a certain 
variation in the amount payable to the 
mortgagees, has upheld the decree of the 
trial Court. 
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The ctefondanfcs have applied fco this 
Court, and it is urged on their behalf 
that the decree is binding upon the pre¬ 
sent plaintiff. It i3 urged that it was 
open to the mother as the natural guar¬ 
dian of the plaintiff to refer the matter 
to an arbitration^and that as neither 
fraud nor uudue influence is proved, the 
award must he taken to be binding upon 
the parties. It is also urged that though 
there may have been some irregularity in 
the proceedings to file the award in Court 
in so far as no fcr nai order was made 
\ appointing the mother as the guardian 
ONher minor son, under the circumstances 
it bo taken to be a mere irregu¬ 

larity, \hich has not in any way pre¬ 
judiced fchk interests of the minor. 

It is conceded—hofore us that apart 
from this objection relating fco the decree 
on the award there is no further objec¬ 
tion fco the decree as passed by the lower 
appellate Court, that is. if the plaintiff 
is entitled to have relief on the footing 
of the mortgage of 1896 without any 
reference fco the award proceedings, the 
decree now under appeal is not open fco 
any objection. The principal question, 
therefore is whether the lower Courts 
are right in holding that the decree in 
terms of the award is not binding upon 
the minor and that it is liable to bo sot 
aside at his instance.' 


It has boon urged in support of th 
view taken by tbo lower Courts tha 
thoro was no appointment of a guardia 
as required by S. 443 of the Code, 1885 
and that all tho proceedings whioh re 
suited in the deoree and the sale of th 
property are null and void, and furtho 
that under S. 462 of tho Code, 1835 
corresponding to 0. 32. R. 7, of the pro 
sent Code tho leave of the Court for fil 
ing tha award was neoessary and that ii 
tho absence of such leave the deore. 

SE? ° n .‘.u awanl ' 9 voidable at th. 
instance of the minor. 

f J, he l0 .u 0r appellate Court has fount 
that in the present case there has beer 
a serious prejudice to the minor, as he 

fit'of PnVed effeotivol y o' the bene 

“ t . h f Provisions of the Dekkhan Agri 

was f &l A ° b ’ as the ,ul1 amouni 

taklne °anv P&yable by hira witboul 
taking any acoount under the Dekkhar 

Agriculturists' Relief Act, as no iustal 

SVr allowod and as the 
Sj? foi j the Payment of the whole 
was only one month. The lower app, 

1920 B/5 & G 


l«t'v uuuiu uaa not lU'-U UUO 

of the valuation of the house and has not 
expressed any opinion on the finding re¬ 
corded by the trial Court that the house 
was in fact sold for nearly half the 
amount of its real market value. 

I shall first deal with the point rela¬ 
ting to the irregularity in the proceed¬ 
ing* initiated by the present defendants 
on the award arising in consequenoo of 
no appointment of a guardian for the 
minor defendant having been mado in 
those proceedings. It is clear that under 
S. 443 of the Code then in foroe it was 
incumbent upon the Court to appoint a 
proper person to ho the guardian for the 
minor defendant in those proceedings 
which under the provisions of the Code 
were to be treated as a suit. All the papers 
conneoted with those proceedings are be- 
fore the Court; and it is clear from those 
papers and that is the conclusion rea¬ 
ched by the lower appellate Court—that 
as required by S. 443 no appointment of 
the mother or any othor personas tho 
guardian of the minor defendant was 
made. The question is as to the effect 
of thw omission to appoint a guardian. 
\\hen due regard is had to all thooiroum. 

stances connected with these proceed- 

EthJ 1 t0av0id the inference 
that the imuors interests were not pro¬ 
tected. The appearance of the mother 
as soon as the application for a deoree 

aW u rd Was P^aented 

the p ! ead01 ' Y ho is now stated ba¬ 

the mother to have been selected for her 

by he present defendant 1 . and her oon- 

of the a a 7 ecr9 ° b0ing passod in tonus 

of the award are ciroumstanoes of some 
suspicion. When we have due regard ”o 
the terms of tho award and the Sl ,|ise 
quent result of the deoree, namely, ft tale 
for an undervalue in favour of the do 
fendant^, the oonolusion of the lower an 
pel ate Court that the minor's interests 
had not boon duly proteotod must ho ac¬ 
cepted. The inforenoo is dear that the 
minor was not effectively represents’ 

tho proceedings initiated y |> y P the ? 

oi.iU s , n w o LTr;, y 

-™«' «■ ~Eta?SL," , r J£: 
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to the case of Par tab Singh v. Bhabuii 
Singh (l) as supporting the above con¬ 
clusion. The appellants have relied up¬ 
on the decision in Mt. Bibi Waiian v. 
Banke Behari Pershad Singh (2), but the 
ratio decidendi seems to me to be against 
the appellants. Their Lordships clearly 
point out in that case that it is obliga¬ 
tory upon the Courts to comply with the 
provisions of S. -113, and the irregularity 
in that case was condoned on the ground 
that on the particular facts, the minor 
was held to have been effectively repre¬ 
sented. 

In the present caso the question whe¬ 
ther the omission on the part of the 
Court to comply with the provisions of 
S. 113 should be condoned on a similar 
ground or uct is a matter which must be 
decided with reference to the facts of 
this case. Both the Courts have taken 
the view on the facts against the defen¬ 
dants, and it seems to me that the con¬ 
clusion reached by the lower Courts ou 
this point is right. 

In view of this conclusion it is not 
necessary to consider the further ques¬ 
tion which lias been argued at-.some 
length in this appeal, as to whether the 
leave of the Court under S. 462 was 
neecessary to give effect to the consent of 
the mother that a decree might be passed 
in terms of the award. This question 
involves the consideration of the point as 
to whether, when the mother appoarad 
through a pleader on 13th .Tune1001 and 
gave her consent to a, decree being passed 
in terms of the award, she acted in pur¬ 
suance of any agroemont between her 
and defendant 1 or not. If the facts 
could reasonably give rise to the inference 
that there was such an agreement bet¬ 
ween the parties, no doubt the provisions 
of S. 462 would apply and the absence 
of any leave of the Court for such an 
agreement with reference to the suit to 
file the award in Court would entitle the 
minor on attaining the age of majority 
to avoid the decree. Whether there was 
such an agreement between the plaintiff s 
mother and defendant 1 is really a ques¬ 
tion of facts. It is urge! for the plain¬ 
tiff that the facts justify an inference as 
to such an agreement between his mother 
and defendant 1 and that the decision in 


(l) 

(*> 


[1913) 35 All. Ib7 = 40 I. A. 
283=10 O. C. 217 (P. C.). 
riUOJj :n Cal. 1021=30 1. A. 
012 IP. C.). 


1V2 = 21 I. C. 
132=8 Sar. 


Mahadev Balkrishm Kelkar v. Krishna - 
bai (3) supports their contention. On the 
other hand, it is urged that apart from 
the agreement to refer the matter to an 
arbitration there is no further agreement 
with reference to the suit to file an 
award in Court, and Mr. Jayakar has re¬ 
lied upon the recent decision of the Full 
Bench in Ilau man train Radhakisan v. 
Shivnarayan Asuram (4). It is not neces¬ 
sary to pursue this point, or to discuss 
the cases which have been cited with re¬ 
ference to the applicability of S. 462 to 
facts such a* wo have in this case. 

The appeal therefore fails and the de¬ 
cree of the lower appellate .Court is con¬ 
firmed with costs. 


The cross objections which are not pres- 
sel are dismissed with costs. 

Hayward, J. —1 agree. An arbitration 
can be entered into on behalf of a minorj 
by his natural guardian, provided it is* 
for his benefit cr reasonable and proper 
for the protection of his property, but the; 
award would not be binding on him if' 
that were not the case. The question of, 
its binding effect could of course bo de¬ 
cided in subsequent proceedings in which 
the minor was properly represented by 
his guardian. Such proceedings would in¬ 
clude those taken for filing the award, 
because the jurisdiction to file it would 
depend upon the question whether or not 
the award had been based upon due au¬ 
thority given on behalf of the minor by 
his natural guardian. It was held that 
that was a question to be deoided in such 
proceedings in decisions on S. 52G of the 
old Civil Procedure Code, and the sub¬ 
stance of those decisions has been incor¬ 
porated in the opening words whore the 
Court is satisfied that the matter has 
been referred to arbitration,’ of para. 21, 
Sch. 2 of the present Civil Procedure 
Code. Where the question of. the legality 
of the roferenco is not taken in such pro¬ 
ceedings, tbo ordinary inforenco would bo 
that it was held to have been legal, so 
that hero where the legality was not 
called in question, the point to he consi¬ 
dered would he whether the minor was 
only represented in the proceedings by 
his natural guardian, i. o., in the proceed- 
ings taken to file the award. 

Now a minor would not ordinarily be 
properly represented unless his guardian 
was formally a ppointed as such by th e 

.3) [I896j P. J. fiW». F c n 

( 4 ) [1910] 43 Pom. 2oi=lS I. C. -3b [i. L..). 
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Court.- But on the other hand where the 
guardian was tacitly accepted throughout 
the proceedings as a proper person repre¬ 
senting the minor and where the irregu¬ 
larity of not formally making the ap¬ 
pointment in writiug had not affected the 
merits, then no doubt the minor would 
be held to have been duly represented by 
his guardian by reason of the provisions 
of S. 578 of the old Civil Procedure Code, 
which is now S. 99 of the present Code. 
So that tiie real question, in my opinion, 
has been reduced to this: whether the 
minor was or was not prejudiced by the 
irregularity of his natural guardian, his 
mother, not having been formally ap¬ 
pointed by the Court. It has been defi¬ 
nitely held that there was prejudice by 
the first appeal Court, and it seems to me 
difficult for us to say that that finding is 
wrong in view of the several circum¬ 
stances which wore brought to light. 

It was thus found that the ordinary 
procedure for settling the dispute between 
the parties would have been one in which 
the whole history of past transactions 
would have been onquired into under the 
provisions of the Dekkhan Agriculturists' 
Relief Act and that in plaoe of this ordi¬ 
nary procedure the special procedure was 
adopted of referring the matter to tho 
sole arbitration of an arbitrator specially 
selected by the minor’s opponents. It 
was prima facie not for the benefit of the 
minor to substitute this special prooedure 
before the Special Judge chosen by his 
opponents, and this prima facie conclu¬ 
sion was proved to have been correct by 
the subsequent result. 

The award was for the whole amount 
claimed and ordered it to be paid within 
°“, e . “ 0 nfc h . instead of the six months 
Which would have been the least allowed 

ft ° rdl “ a . r y Procedure, quite apart 

from the question whether or no instal¬ 
ment could not have been granted under 
the provisions of the Dekkhan Agrioul 

SL Reli 1 A , ot - Then th0 “hi' 

resulted was far from satisfactory. The 

br r ou P ght y bv W th 0 80ld f0r . Rs - 1>700 and ' va * 
real liu H ,"? lnor 3 °PP°nents. The 
real value would appear to bave bean 

anything from Rs. 2,500 to Rs 3 500 
trial, though they have not been referred 

C 0U r n t th r ! ° { th0 ^t apZi 

U>urt it seems fc0 m0 tha( . that vv * 
fioient to justify as i n holding that thm'*- 
regularity of not formally deoiding whe- 


ther the minor’s natural guardian, his 
mother, was or was not a proper per¬ 
son to represent him in the proceedings 
did affect the merits. It would seem to 
me that this circumstance tends strongly 
to show that the irregularity did most 
certainly affect the merits and prejudice 
the minor. If the question had been 
carefully considered, as it ought to have 
been, there is every probability that some 
other guardian would have been ap¬ 
pointed such as the Nazir of the Court, 
who would bave fully enquire.! into the 
circumstances of the arbitration. It seems 
to me that on this ground wo ought to up. 
hold the decree of the first appeal Court. 

It is not necessary in these circum¬ 
stances to consider the other question ar¬ 
gued before us, that is to say, whether 
there was an agreement between the mi¬ 
nor’s natural guardian, his mother, and 
the minor’s opponents that the award 
should be filed without objection in 
Court. If there had been any such for 
mal agreement, then no doubt it would 
have been necessary to have obtained the 
formal sanction of the Court. But it is 
not necessary here to disouss that matter 
further, as upon the other ground it seems 
to me clear that we ought to uphold tho 
decree of the first appeal Court and dis- 
miss this appeal with costs. 

G,p / K,K - _ Appeal dismissed. 
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Macleod, C. J. and Heaton, J. 

Datlatraya Durgappa and others— Do- 
fondants—Appellants. 

v. 

Pundlik Narayan Pandit— Plaintiff— 
Rospondonfc. 1 amtiil— 

Second Appeals Nos. 932 to 934 of 1918 
Decided on 30th January 1920, fromde’ 
oision of Dist. Judge Carnvn L . , 

Noe. 184 a „d 186 of 1916 ' App8 “'» 

Civil P. C. (5 of 1908) S 7 ? ■ o . 

W hero a deoreo is sent to tho * 

oxocution and tho Collector aX th! ctor for 

Of tho judgmont-dobtor. thou is B Ln Pt0P0 .u y 

wholo of tho purchase monov ? u“ S ,ho 

at tho sale is paid to tho CollegerV°hi° 

by -Hhin'the 9 

SS maVe D lAr P S' 0 t ati d°“t f ° r rfttoabl ° 

treated as out of tta,.. “““ 

s' r' ^ a . dkarni ~ tor Appellants" 
for tapont’nt P ' 
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Macl^od, C. J—The plaintiff obtained 
a decree in Suit No. 356 of 1910 against 
two of hi* debtor*. In execution of that 
decree the plaintiff attached certain im- 
movable property belonging to the said 
judgment-debtors. The property was 
put up for sale by the Collector on 18th 
Januarv 1915. The whole of the said 
proceeds wore received on • rd February 
1915 and were forwarded to the Court, 
which had sent the decree for execution 
to the Collector on 4th March 1915. 
Thirteen creditors of the judgment.debt¬ 
ors appiiol for vateihie distribution of 
the assets received in execution. The 
plaintiff had to file thiB suit, because he 
objected to five of them, the present 
defendants 1 to 5 sharing in the rateable 
distribution and he had to make the other 
seven parties, now defendants 6 to 12, as 
they were the other execution-creditors. 
Although, a* regards defendant 1, it was 
held that the restoration of the appli¬ 
cation was correct, apparently ho was 
not allowed by the trial Court to share 
in the distribution, an l the deoree of the 
trial Court was confirmed in first appeal. 
Ho has not appealed to us. Therefore as 
far as he is concerned, his application to 
share in the distribution must ho con¬ 
sidered as refused. 

As regards defendants 2, 3, 4 and 5 
the question is : whether they filed their 
application before the receipt of the 
assets within the meaning of S. 73, 
Civil P. C. That section says : 

" Where assots are held by a Court and moro 
person than one h*ve, before the receipt of such 
assets, made application to the Court for the ex¬ 
ecution of decrees for the payment of money 
passed against the same judgment-debtor and 
have not obt lined satisfaction theroof, the assets, 
after deducting the costs of realization all shall 
bo rateably distributed among such persons. 1 

I first draw attention to an obvious 
mistake which was made by both the 
lower Courts, viz., that Cl. 1 (o) , S. 73, 
applied to the facts of this case. Both 
Courts seem to be of opinion that in 
case* whore the assets come to the hands 
of the Court by sale of immovable pro¬ 
perty, applications to share in the sale- 
proceeds must he made in order to be in 
time, prior to the sale. But. Cl. 1 (c), 
8 73, on!v refer * to cases of immovable 
property being sold in execution of a 
decree ordering the sale for the discharge 
of an incumbrance thereon. It is only if 
there is a balance after discharging the 
expenses and the incumbrances, that the 
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balance can he rateably distributed 
amongst those creditors who have, prior 
to the sale of the property applied to 
the Court. But where property has been 
realised in execution of a decree other 
than a decree referred to in S. 73 (l) 
(c), then the important date is the 
date of the receipt of the assets 
by the Court and the only question is 
whether when a decree has been sent to 
the Collector under the rules for execu- 
tion and when the Collector has sold the 
property and received the sale proceeds, 
it can be said that the assets are held by 
the Court and have been received by 
it. Para. 9, Soh. 3, Civil P.- C., lays 
down what the Collector should do when 
ho sells the property under the orders of 
the Court. He has to render accounts 
to the Court of all monevs which come 
to his hands and of all charges in¬ 
curred by him in the exercise and per¬ 
formance of the powers and duties con¬ 
ferred and imposed on him under the 
provisions of the schedule, and thou lie 
shall hold the balance at the disposal of 
the Court. Therefore the Court, on re¬ 
ceiving an account from the Collector, 
can direot him to pay what i* duo to the 
executing creditors and the actual cash 
need never come into the hands of the 
Court. So that, if the appellant’s argu¬ 
ment were correct, it follows that there 
would be no time fixed before which ap¬ 
plications should he made for rateable 
distribution as the assets micht never 
ho received by the Court at all. 

I do not think it necessary to consider 
the question whether the Collector is the 
agent of the Court. The word “agency” 
generelly arises in questions of contract. 
There is no roison why, when the Couit 
is given powers by statute to appoint the 
Collector as its otlicor to oxocute the de¬ 
cree. it may not be said that'the Collector 
is the officer of the Court with certain 
delegate 1 powers ; for instance ho is em¬ 
powered to confirm the sale although he 
has no power to set aside the sale. Since 
the Collector has to hold the money of 
the sale proceeds at the disposal of the 
Court, the Court can draw against those 
sale proceeds and direct how they shall 
bo dealt with in the same way as a per¬ 
son mav draw against his balance with 
his bank. Wo must hold that when the 
Collector receives the sale proceeds in 
execution, then the assests are held by 
the Court and have been received by the 
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Court. But the assets are received, by 
the Court when the whole of the pur¬ 
chase money has been received, not when 
a deposit merely has been received ac¬ 
cording fro the conditions of sfcle when 
the sale takes place. But when the whole 
of the purchase money agreed to he paid 
at tho sale is paid to the Collector then 
I think that the purchase money must be 
treated as assets held by the Court and 
received by the Court. Any application 
made thereafter by a judgment-creditor 
for j atoable distribution must he out of 
time. 

Therefore in my opinion these appeals 
fail and must be dismissed with costs. 


Heaton, J.—In order that the provi¬ 
sions of S. 73, Civil P. C.. can be applied 
there must be two things : a receipt of 
asests, and a holding of those assets by 
the Court. When a sale of immovable pro¬ 
perty in execution is transferred to the 
Collector, the Collector or one of his sub¬ 
ordinate officers actually receives the sale 
proceedsand that is what happned in this 
oaso. Cl. 9, Sell. 3, Civil P. C., Iay 3 down 
what the Collector has to do with the 
money that he so receives. It is quite 
plain from this clause that he is not 
directed, at any time whatever, to remit 
the money to the Court. It is perfectly 
true that he sometime* does remit the 
money, after deducting necessary.charges 
to the Court, as he did in this case. But 
whether he does that or not depends 
altogether upon the particular system 
whioh obtains-in a particular province or 
district. The Collector can just as well 
make every payment as can the Court. 
It is clear therefore that theoretically, 
thero might be and I have no doubt 
that actually there are—casoa-in which 
the sale proceeds i. e., the assets, are 
never received by the Court at all in the 
narrow sense of actually being paid into 
Court or to one of the officials of the Court. 
And yet, although there is no receipt of 
assets by the Court in the narrow sense 
there can be. and rightly can be, a rate- 
able distribution. If that is the result 
oi the law—and it seems to me to be in¬ 
evitably a possible result, and very pro¬ 
perly and rightly a result—then the 
receipts by whomsoever they are held 
must be deemed to be held by the Court 

r™ . fch0 >: 1 very properly deemed to be 
held by the Court because they oonsist of 
money whioh is at the disposal of the 


Court and which cannot be paid to any¬ 
body except under the Courts order. 

It seems to me therefore that in this, 
cese tbo law shows us, and plainly! 
shows us that 3rd February 1915 the 1 
date on which the price was paid to the 
Collector, is that date before which ap¬ 
plications cor rateable distribution were 
to be made if they were to he allowed 
under S. 73. The particular applications 
we are dealing with were not made be¬ 
fore that date, so they cannot he allowed 

The result is that the decrees of the 
lower Court- are confirmed. 

G.P./r.k. Decrees confirmed. 
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Macleod, C. J. and Heaton, J. 

Gurmaliappa Malta ppa Katti and 
others —Defendants—Appellants. 

v. 

Mallappa Martarulappa Teli and awo- 
thcr —Plaintiffs—Respondents. 

Second Appeal No. 661 of 1917, Deci¬ 
ded on 21st November 1919, from deci¬ 
sion of First Class Sub-Judge, Bolgaum, 
in Appeal No. 100 of 1916. 

Civil P. C. (5 of 1908), O. 32, R. 7— Natu- 
rnl guardian's power pending suit when not 
Appointed, guardian ad litem are suspended— 
Compromise of suit without Court’s sanction 
is not valid. 

When a minor is represented in a suit by a 
guardian ad litem oMior th.iu hia natural guar- 
dun, the power* of his natural gu irdiau to deal 
with the minor’s interests which aro involved 
m thoso proceedings aro susponded. [P 3$ 0 2] 

Per Heaton , J.—O. 82, R. 7 implioa that dur¬ 
ing tho continuance of proceedings iu Court the 
disputo between the minor and another party 
which tho Court has to deoide cannot be oom- 
pronusod except by tho guardian ad litem of the 
minor, and by him only, with tho loavo of tho 
Court. [P 39 Cl] 

Jaijakdr and A. G. Desai — for Appel¬ 
lants 

Atmaram— for Respondents. 

Mncleod, C* J, Tho facts of this oase 
are very clearly set out at p. 6 of the 
print. 

The plaintiffs»are minors and in effect 
their mother as next friend has sued to 
set asu 10 the sale deed of tho 17th July 
1906 passed by her as their natural 
guardian. It has beau found by both the 
lower Courts that the deed was passed 
for legal purposes, hut the sale deed has 
been declared to be void on the ground 
that the sanction of the Court was neces¬ 
sary, This, on tho facts stated, involves 
a confusion of ideas. It is true that on 
an award decree against the plaintiffs’ 
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father execution proceedings were com¬ 
mence 1 against the minors represented 
by one Baslingapa as their guardian ad 
litem, after which terms of compromise 
were arrange]. An application to tho 
Court was presented by both parties 
intimating they had entered into a com¬ 
promise. Tne plaintiffs’ application was 
signed however not by Baslingapa but 
by their mother. The Court recorded it, 
without granting or rejecting it. Clearly 
the application signed by plaintiffs’ 
mother was not in order. Thereafter 
tne Court passed au order in execution. 

In spite of that the mother executed 
the sale deed now in question, and as it 
has been found that it was for legal pur¬ 
poses an l for the minor plaintiffs’ benefit 
it cannot be avoided unless it can be held 
that the powers of their mother as their 
natural guardian to satisfy the decree 
passed against their father were entirely 
suspended from the time the execution 
proceedings commenced, or must be taken 
as suspended in consequence of her own 
action. The fact that Neelava agreed to 
sell the lands on the same terms as had 
been agreed upon by the compromise ap¬ 
parently made with the guardian ad litem, 
which was never sanctioned by the Court, 
is a mere coincidence and is irrelevant 
to the general question which wo have to 
deal with, and which, so far as can be 
discovereJ, has not yet been docided by 
the Courts in India. The question was 
referred to in Oaneska Row v. Tulsa Ram 
Row (1), hut their Lordships of tho Privy 
Council said then that that question was 
not in issue on tho facts of that case; as 
the father of the minor had been appoin¬ 
ted guardian ad litem in the suit, and 
his powers of management, so far as they 
related to the minor’s interest in the suit 
wore held to be controlled by the provi¬ 
sions of S. 462 of the Code of 1382. Now 
in this case a decree was passed against 
the minor's father based, on an award, 
and after his death the creditors sought 
to oxeouto it against his heirs. Neelava 
coul ] have settled that claim by transfer¬ 
ring these lands to the creditors and 
receiving Rs. 175. and on the facts found 
such a transaction could not now be dis¬ 
puted. 

I fail to see why she could not have so 
settled tho crelitors’ claim, disregarding 
altogether tho execution proceedings, as 

~( l) [1913] 3G Mad. *205 = 10 I. A. 13-2=19 I. G. 
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she was not representing the minors in 
them. The transferee could then take 
the usual risk of the transaction there¬ 
after being set aside, if it were proved 
that the minors’ guardian hid exceeded 
her power as such guardian. My brother 
Heaton however thinks that on general 
principles, when a minor is represented 
in a suit by a guardian ad litem other 
than his natural guardian, the powers of 
his natural guardian to deal with the 
minor’s interests, which are involved in 
those proceedings are suspended. I am 
not prepaid to go so far as that, but on 
the facts in this case I am not disposed 
to differ, as Neelava had applied to the 
Court to sanction the compromise and 
thereby, I think, she put it out of her 
power to settle tho creditors’ claim as tho 
minors’ natural guardian without the 
Court s consent. 

I should also like to point out that 
though 3. 46*2 of tho Code of 1832 applied 
and O. 32, R. 7 of the present Code ap¬ 
plies to execution proceedings there 
seems to me to he a distinction between 
a case where the minor’s liability has 
already been determined by a decree in 
his father’s lifetime, and a case where 
tho minor's liability in the first instance 
is in dispute. For, in tho former case, 
there is a debt whioh the guardian is 
clearly entitled to pay off in full and the 
fact that the judgment-creditor has issued 
execution against the minor making an 
outsider his guardian ad litem does not, 
in my opinion, alter the situation. 

The appeal will he dismissed with 
costs. 

Heaton, J. —I need not re-state the 
facts. 

The matter seems to me to be one of 
importance as a matter of principle. If 
you take the bare words of S. 462 of the 
old Code (now O. 32, R. 7), they do not 
cover this case as there was not a com¬ 
promise by the guardian ad litem. There- 
foroit may he said that there was not any¬ 
thing for which the leave of tho Court 
was required. But there was a compro¬ 
mise during the continuance of tho pro¬ 
ceedings and it was a compromise whioh 
settled the very matter whioh was before 
the Court The intention so to compro¬ 
mise tho matter was brought to the 
notice of the Court. Tho Court declined 
to give effect to that intention, for it 
continued the proceedings before it and 
made an order contrary to that intention. 
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Yet the compromise was effected, not, it 
is true, by the guardian ad litem, but by 
the natural guardian of the minor. That 
compromise, in my opinion, wa3 contrary 
to law because in effect it defeated the 
purpose of S. 462. 

That section, I think, necessarily im¬ 
plies that during the continuance of pro¬ 
ceedings in Court, the dispute between 
the minor and another party which the 
Court had to decide could not be com¬ 
promised except by the guardian ad litem 
of the minor, and by him only with the 
leave of the Court. 

That, I think, is the principle and pur¬ 
pose underlying S. 462, and I think that 
a relaxation of that principle might load 
to very serious abase. 

Therefore I think the appeal should 
be dismissed with costs. 
g.p./r.k. Appeal dismissed . 
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Macleod, C. J. and Heaton, J. 
Atmaram BhasJcar Damle —Plaintiff— 
Appellant. 

v. 

Parashram Ballal Kelkar —Defendant 
—Respondent. 

Second Appeal No. 878 of 1918, Deci¬ 
ded on 26th January 1920, from decision 
of Ag. Diet. Judge, Ratnagiri, in Ap¬ 
peal No. 12 of 1918. 

Civil P.. C. (5 of 1908), S. 11, Expln. S and 
O. 20, R. 12—Future mesne profits claimed 
under R, 12 but decree silent—Fresh suit for 
such profits will be barred. 

Rule 12, 0, 20, expressly ompowore a Court to 
make an order for future mesne profits. It is 
therefore permissible for a plaintiff, in a suit 
for partition and possession, to claim future 
moano profits. But if such oiaim is made and 
the decreo is silent ns to future mosno profits, 
the reliof will bo taken to have been refused 
and a separate suit for such profits will be 
barred by Expln. 5, S. 11. [p 40 0 1,2] 

V. G. Kelkar —for Appellant. 

F. D. Limaye —for Respondent. 
Macleod, C. J. —The plaintiff sued to 
recover on account of profits of the plaint 
lands its. 150 for the three years 1915, 
1916 and 1917 as per decree in suit No. 
35 of 1916. - 

There was a partition suit, in which 
partition was asked for and possession 
with a claim not only for past mesne 
profits, but also for future mesne profits. 
The decree which granted partition made 
no reference to future profits, although 
prior profits were awarded. The trial 
C/ourt allowed the plaintiff’s oiaim, say¬ 


ing that “because the Court did not 
notice it, it does not follow that the plain¬ 
tiff must lose future profits." This decree 
was reversed by the District Judge on 
the ground that as future profits were 
expressly asked for and had not been 
expressly granted by the decree, the case 
came within Expln. 5, S. 11, Civil P. C. 
Therefore the claim should, for the pur¬ 
poses of that section, bo deemed to have 


been refused. 

At first sight that would seem to be 
the obvious meaning of Expln. 5. But 
we have been referred to two decisions, 
one in Doraisami Aiyar v. Subramania 
Aiyar (l) and the other in Mohammed 
Ishaq- Khan v. Mohammed Rustam Ali 
Khan (2), in which the contrary was 
decided. A distinction was made between 
a claim for past profits and a claim for 
future profits, because the claim for the 
latter would not have accrued when the 
suit was filed. 

It was held that the word “relief" in 
the Explanation meant relief arising 
out of the cause of aobion which had ac¬ 
crued at the date of suit and on which 
the suit was brought, and did not in¬ 
clude relief, such as mesne profits, ac¬ 
cruing after the date of suit as to which 
no cause of action had arisen. We have 
not been referred to any deoision of this 
Court on the point. No doubt there are 
authorities to the effoot that the reliof 
claimed must have been one which the 
Court was bound to grant and not one 
which it was discretionary with the 
Court to grant, but I see no logical basis 
in this case for suoh a distinction. The 
authorities with regard to future mesne 
profits which are oited by Mr. Mulla at 
p. (»0(5th Edn.) of liis Commentary on 
the Civil Procedure Code of 1908 are all 
oases under the Code of 1882. 


Granted that a claim for future profits 
can be made by a plaintiff, and can be 
granted by the Court in its decree, then 
it is difficult to sec with all duo respect 
to the learned Judges who decided in 
favour of the opposite view in the cases 
1 have referred to why a claim for fu¬ 
ture profits, if made, cannot bo consi¬ 
dered as relief claimed in the plaint 
within the meaning of Expln. 6. Under 
the Code of 1882 the amount of mesne 
profits had to be determined in execution 
procee dings a nd S. 244, vjhioh dealt with 

{ } 0 \ tW18] 41 Mad. 188=42 1. 0. OalT 
(2) [1918] 40 All. 292=44 I. C. 88 
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the questions* which had to be decided 
by the Court in execution of a decree and 
not by a separate suit, enacted by Cl.-(c). 
that, nothing in that section should he 
deemed to bar a separate suit for mesne 
protits accruing between the institution 
oi the first suit and the execution of the 
decree therein, where such profits wore 
not dealt with by such decree. That is 
to say, I presume, in execution of such 
decree. Therefore it could be deduced 
from that clause that oven if future pro¬ 
fits wore claimed, but were not dealt 
with by the decree, then in spite of 
Expln. 3 to S. 13, which corresponded to 
Expln. 5, S. 11 of the Code of 1208, a 
separate suit for future profits was not 
barred. That clause does not appear in 
O. 20, R. 12, the corresponding provision 
in the Codo of 1‘JOS, and there must be 
some very cogent reason for its not 
having been ro-enacted. That rule deals 
with the question what the Court may 
decree in a suit for the recovery of pos¬ 
session of immovable property. ft was 
for the first time provided that the Couit 
might direct an inquiry as to future pro¬ 
fits and then a final decree would be 
passed in accordance with the result of 
such inquiry. 

Now it appears to me that the la = t 
clause of S. 214 of the Code of 1882 
was not re-enacted because there 
was no longer any necessity that the bar 
against multiplicity of suits provided by 
S. 11 should not apply to claims for fu¬ 
ture profits if made. The question whe¬ 
ther a subsequent suit for future mesne 
profits would lie was decided in the affir¬ 
mative under the Codo of 1?82 in Sheo 
Kumar v. Narain Das (3). Whether 
such a suit, if the claim has not been 
made in the fresh suit, will still lie, con¬ 
sidering tho provisions of O. 2, P%, 2. and 
the alterations made in the Codo of 
100b, O. 20, R. 12, remains to be decided. 
On the whole I prefer to agree with the 
opinion expressed by Ayling J. f in Dorai - 
sami Aiyar v. SuLramania Aiyar (l), 
adhering to the decision of himself and 
Han nay, J. f in Ramasami Aiyar v. Sri - 
rangaraja Iyengar (4). It appears to mo 
desirable to give its plain meaning to 
Expln. 5, S. 11, so that in this case the 
plaintiff having claimed future mesne 
profits and tho Court having in its decree 
said nothing with regard to the future 

(8) [1902] 24 All. 501 =(1902) A. \V. N. 130. 

(4) [1015] 26 1. C. 622. 
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profits, we must take it that the Court 
refused to grant them. 

Therefore the appeal fails and must ho 
dismissed with costs. 

Heaton, J. The point before us re¬ 
lates to what happens when a plaintiff 
sues for redemption or possession and in 
his plaint claims future mesne profits 
and the decree is silent as to such mesne 
profits. 

There are two views: one is that plain¬ 
tiff oan bring a second suit to recover 
the rnesno profits; the other that he 
cannot. 

Tho matter has been a good deal dis- 
oussod and is the subject of two decisions 
one in Doraisami Aiyar v. Sul ramanio, 
Aiyar (l) and tho other in Mohammed 
Ishaq Khan v. Mohammed Rastum AH 
Khan (2). Opinions have not been un¬ 
animous. Tho matter at first sight ap¬ 
pears to be one of detail. Nevertheless 
it S6erns to me to conceal an important 
matter of principle. Our law provides as 
a matter of principle—a very important 
principle-that tho multiplicity of suits 
should be discouraged; that two suits 
should not be brought whore one will 
suffice. That broadly stated is the prin¬ 
ciple and it is given effect to by S. 11 of 
cur Code of Civil Procedure. Expln. 5 
to that section says: 

“Any relief claimed in the plaint, which ie 
not expressly granted by the docree, shall for 
the purposes of this section, bo dccmod’lo havo 
been refused." 

Now in the earlier suit this relief of 
futuro mesne profits was expressly 
claimed. It was not granted and there¬ 
fore apparently it must be deemed to 
have been refused, and if it is so deemed 
to have been refused, then the present 
suit clearly will not lie. 

Rule 12, O. 20, expressly empowers a 
Court to make an order for future mesue 
profits. What the Court may do, the 
litigant cau properly ask the Court to do. 
It is therefore quite in order for the liti¬ 
gant to ask in his plaint for future mesne- 
profits. It- seems tome that if he does so, 
then it is his business to obtain an order 
of the Court or an adjudication of the 
Court on that matter whioh he himself 
has expressly brought into his plaint. If 
it i9 overlooked by the Court, then it is 
the litigant's business to remind the 
Court of it8 oversight and to have it 
corrected, or to appeal against the decree 
which is silent as to this matter which. 


.AlMAKAM V. pAKASiiUAM (HeatCiJ, J.) 



1920 

the plain tiff has asked to have decided. 
It seems to me therefore that the matter 
is typically of the kind to which our 
general principle embodied iu S. U 
of the Code is intended to apply. My 
Lord the Chief Justice has pointed out 
that under the old Code there was a 
different provision, that there was a 
reason then, arising out of specific words 
appearing in S. 244 of that Code for 
holding that a second suit for future 
mesne profits would lie. That exception 
to a very important general principle no 
longer appears in our present Code, and 
it seeme to me therefore to be incumbent 
on us fco apply the general principle. 

I think therefore that this appeal fails 
and must be dismissed with costs. 

G.p./r.k. Appeal dismissed. 
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Shah and Hayward, JJ. 

Vaman. Inamdar —Plaintiff — 
Appellant. 

Hart Qovind Zu/A-ar/n—Defendant- 
respondent . 

Second Appeal No. 830 of 1917. Do- 
®!„ n d ft ° n . 9 ^ September 1919, from deoi- 

No 253 of i9X4 g °* BeleaUm ‘ in Appeal 

18^74)f °S? b *S—wiToie*'w. °^* cc * Act (3 of 
••nad— V y ,0le ''dlage mentioned in 
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Ambit v. Hari (6hah, J.) 

property, and that tHo alionation thereof 
effected by his father in favour of defen¬ 
dant 1 was not valid beyond his lifetime 
under S. 5, Bombay Hereditary Offices 
Act, that hia father died in January 
1912, and that he was entitled to the 
possession of the iand. 

Defendant 1 resisted the claim on the 
ground that under the decree on an 
award in Suit No. 253 of 1910 obtained 
by him against the plaintiff’s father, he 
was entitled to retain possession of the 
land in suit until the Shake year 1852 
(1930-31 A. D.), that it was not watan 
property and that the plaintiff's father 
had authority to effeofc the alienation in 
his favour. 

The trial Court found that the pro- 
porty was watan property and that tho 
plaintiff's father had no power to alien¬ 
ate it beyond tho term of his natural 
life. It passed a decree in favour of the 
plaintiff for possession and mesne profits. 

The defendant appealed to the District 
Court and the learned Assistant Judge 
who heard the appeal found that the 
original grant was not a grant of tho soil 
but merely of tho royal share of the re¬ 
venue of the village, and that there was 
nothing to show that the land in suit 
was not held by tho original i uam _ 
dar at the time of his grant as his private 
property. Accordingly ho allowed tho 

appeal and dismissed the plaintiff's suit 
with costs. 

Court 6 P i ai > fc - ff ha ® appealed to this ‘ 
Court and it is urged in support of the 

appeal that the conclusions reaohed by 
the lower appellate Court are erroneous 
In order to appreoiote the rival conten¬ 
tions of tho parties in this appeal it is 
neo 0 3sary to state brielly the history of 

of' Jhfnhft? i ha I ,1 . lape of Ra i8°li Khurd 
The ? t i ha !*? d ln 8Ult forma a Part. 

I™ * 1 fh h,S V ffi* ga i3 fche Ssued 

by the then Maratha ruler, Shambhu 
SftfoWli tha Mukadam of Mouje 

therefore iu '1' ™ °i P^pose and 


0018 case 0,13 & 

sued to recover- possesion of a oart Sf « ,° 8w ? ml >- with 

v e »» 311 and assossmonts) 
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but exclusive .of the (haks of) hakdars and 
inamdar*. You should therefore acting in 
obedience to this order jontinue the s»id inam 
to him, his sons, grandsons and so on from 
generation to generation." 

The material words in Marathi are : 

“.V utm inam koolbab koolkanoo kherij 
hakdar wa inamdar karun sadarhu donhi 
ganv darobasla inam dilhc ast." 

Some years later in a letter written 
by BaUji Bajirao Pra Hun the grant is 
referred to in the same terms, arid -there 
is a command that the entire amal of the 
two villages should be continued as 
Inam hero litarily according to the King’s 
letter, the Marathi word for “entire ’ 
being ‘darobasta.’ In 1853 the Inam Com¬ 
missioner examined the history of this 
grant and decided uuder Act 11 of 1852 as 
follows: 


1920 

"Itjseems proper and it is ordered that the 
village o: Mouje Kajgoli Rhurd exclusive of the 
hakdars and immdirs inusi, under Appendix 
2, S. 2, Act, 11 of 1S52. he continued as long as 
the liue represented by the sous graudsons aud 
so on born of the origin W acquirer Yirupaksha 
Yamaji the great-grandfather of the claimant 
Yamajipant, continues . . . This faisaluama is 
only meant to show how long the village is to 
be coaliuuel as mafi (free from the payment of 
revenue, 1 .’* 

In the reasons for the decision the 
village is referred to as standing at the 
time in the name of Yamajipaut bin 
Virupakshapant Mutalik Dosai as service 
inam in the records of the Collector. 

In 1834 the inamdar accepted the 
settlement in respect of various lands 
including the village of Kajgoli Khurd in 
lieu of service on the conditions men¬ 
tioned in the sanad. The terms of the 
sanad are these: 
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Wherei? in the Zilla of Belganm .certain lauds and cash allowances are entered in the Govern¬ 
ment accounts of the year 1862*63 as held on service tenure as follows: — 


Name cf the Watan 

1 Lands asses¬ 
sed at 

Cash 

allowances 

Total emoluments 
(after deducting Mamool 
Joodee) 

1___ 

Mootalik Desai. 

Rs. 1,169-4*7 | 

Rs. *20-5-0 

R 6. 1,209-1*2-7 


and whereas the holders thereof have agreci to pay to- Government a fixed annual payment in lieu 
of service : — 


It is hereby declired, that the said lands and cash allowances shall be continued hereditarily 
by the British Government on the following conditions ; that is to siy, that the said holders ana 
their heirs shall continue faithful subjects of the British Government, and shall render to the same 
the following fixed yearly dues: 

Rs. a. p. 


Mamool Joodee 


in lieu cf service • — 


*230 11 0 


Total 


• 2*0 11 0 


a. 


\i 5 annas in the Rupee 


0 13 C 


at’ 3 annas in the Rupee 220 14 0 

Two hundred and thirty and annas eleven only. 

In consideration of fulfilment of which conditions : 


1st—The Slid lands n D d cash allowances shall be continued without demand cf service aud 
without increase of land tax over the above fixed amounts, aud without objection ot» , 

The part of Government as to the rights of any holders thereof so long as any malebe.r to the 
wat in, lineal collateral, or adopted within the limits of the watrndar family, shall be in 

2nd—No Nuzzerana or other demand on the part of Government will be imposod «“ * 000 ““J 
of the succession of heirs, lineal, collateral, or adopted within limits of the 'vaU“dar family, 
permission to make such adoptions need not hereafter be obtained from Government. 

3rd—When all the sharers of the watan agree to request it, then tue general P rl j^^if/i^grant* 
at any ti a any person (without restriction as to (am, 1 y) who e an he 1 eg.U, <1 P *• tuitv G 0 f an 

cd by Government to the watan, on tne payment from that time forwara p» r 
annr?! Nnzzenua of one anna ip each rupee of the above total emoluments of . 
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• 

rl 

3 

*3 

E-i 

1 

* 

Lands to continue 
(as Watan) 

Cash 

allow¬ 

I 

Total if*™* 1 
Ruuees Ioodee 

© 

•M 

o 

Name of the 
Villago 

I Acres 
; Nos. j 

Revenue 

Assess¬ 

ment 

ances. 

‘ ees Rupees 

1 

f 

1 1 

o 

s 

cS 

i 

of the - 

Fields A. G. 

1 1 

Rs. a. p, 

Rs. a. p. 

Rs. a. p. ! Rs. a. p. 

i 



Bel- Those about which 
gaum there is- a Tharao 
•Settlement) Inam 
Committee Resolu¬ 
tion No. 8101, datod 
30th April 1858 A 
D., in respect of the 
whole village.Mouje 
Rajgoli Kburd. 




i 


Advocate Hlghl Coupo 

& Kaphmtf 

738 0V7 739 0 7 


This settlement is on the lines of the 
Gordon Settlement; and the lands in¬ 
cluding the village of Rajgoli Kburd are 
assigned on certain terms in lieu of ser- 
vioe. There is no provision in the sanad 
giving to the watandar any right to alien¬ 
ate the watan beyond his lifetime, and 
the watan is mentioned as the Mutalik 
Desai Watan. There are other docu¬ 
ments of minor importance whioh need 
* not bo referred to. 

In 1910 defendant 1 obtained a deoree 
on an award against the plaintiff’s father 
for a cortain olaim and fche possession of 
fche land in suit, whioh is referred to in 
thedooree as watan land, was to be re¬ 
tained by the defendant for a certain 
number of years. The terms of this deoree 
have not been referred to in detail in the 
argument before us. But the deoree is 
aooepted by both the parties as effecting 
an alienation by the plaintiff's father for 
a certain number of years. The land in 
suit forms part of the village lands. 

In is clear from these faots that the 
Battlement effected in 1884 is referable 
4 °. b - Bombay Hereditary Offices 
®? d *? b'pdmg upon the parties. 
Aooording to that settlement the vil- 
lage of Rajgoli Khurd is watan property. 
Under S. 5 of the Act no watandar can 
mortgage, charge, alienate or lease for 
a period beyond the term.for his na- 
tural life any watan or any part there. 


39 0 7 On the gross 

income watan 
settlement jodi 
at 3 annas in 
the rupee 
amounting to 
Rs. 138-6-0. 


of to any person who is not a watan¬ 
dar of the same watan without the 
sauotion of Government and this pro¬ 
vision applies to any watan in respoot 
of whioh a service commutation set¬ 
tlement has beon effected under S. 16 
of the Act, unless the right of alienating 
the watan without tho sanotiou of Gov¬ 
ernment is conferred upon the watan- 
dars by the terras of tho settlement. 
Defendant 1 is not a wataudar of the 
same watan and no suoh right of aliena¬ 
tion has been conferred by the terms of 
the settlement. The sanad in this ease 
is in the usual form adapted to the 
Gordon Settlement and it is oleai on 
tne terms of the seotion as also on the 
decisions of this Court relating to the 
Hordon Settlement in Appai Bapuri v. 
Keshav Shamrao (1) and Bhau v. llam - 
okandrarao (2). that in the absenoe of a 
sanotion of the Government any aliena. 
tion of the watan property beyond the 
term of the watandar's natural life is 
inoperahve The village of Rajgoli 
Khurd is watan property having regard 
to the definitions of "watan property” 
and hereditary office” in the Bombay 
Hereditary Offices Act. If the land in 
question forms part of the watan pro¬ 
perty the alienation thereof could not 


(1) [1891] 16 Bom-13. 
(2J [1890] 20 Bom. 423. 
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bo valid after trio death of the plaintiff's 
father. 

For the plaintiff it is urged that the 
burden of showing that the land *in 
suit is not a part of the watan pro¬ 
perty is on the defendant, that he has 
failed to discharge that burden, that the 
distinction between a grant of the royal 
share of the revenue and a grant of the 
soil which is recognized in this Presi¬ 
dency with reference to inarns and 
saranjams cannot be and has never been 
extended to watans and that the pre¬ 
sumption in favour of a grant being 
limited to the royal share of the rovonue 
oven in the case of inams and saran- 
jams cannot he made in view of the 
observations oi their Lordships of the 
Privy Council in Suryanarayana v. 
Patanna (3). Further it is contended that 
on the terms of the grant in this case 
it ought to be held that the grant was 
of the soil and not merely of the royal 
share oi the revenue of the village. 

It is urged for the defendant that the 
plaintiff has failed to show that the 
land in suit forms part of the watan 
property, that the watan property here 
only means the royal shire of the reve¬ 
nue and not the soil of the village of 
Rajgoli Khurd according to the terms 
of the sanad, that oven according to the 
terni9 of the original grant confirmed by 
the Inara Commissioner it is limited to 
the royal share of the revenue and does 
not extend to the soil and that this dis¬ 
tinction is well recognized in this Presi¬ 
dency and ought to ho accepted in this 
case in spite of the decision in Surya- 
narayan's case (3). 

In the absence of any clear proof that 
the occupancy right in the survey num¬ 
ber in suit was vested in the plaintiff's 
ancestor independently of the grant and 
that the land in suit was outside the 
lands dealt with in the settlement of 
1884 l think that it must bo hold to bo 
watan property like the village itself. 
“Watan property” according to the Act, 
moans moveable and immovable pro¬ 
perty held, acquired or assigned for pro¬ 
viding remuneration for the perform¬ 
ance of the duty ‘appertaining to an 
"hereditary office," which expression in¬ 
cludes such office oven where the ser¬ 
vices originally appertaining to it have 
cease 1 to ho demanded. It is difficult 

“(8) A. n R. 1918 P.O. 189=41 Mud. 1019= 
46 I. 0. 669=45 1. A. 200 (P. C.). 


to treat the ullage mentioned in the 
sanad as referring to the royal share of 
the revenue only. The sanad refers to 
the lands and where the whole village 
is referred to. the lands of the village 
are uot referred to in detail by their 
survey numbers. Thus where the whole 
village is mentioned in a sanad evi¬ 
dencing a settlement under S. 15, Bom¬ 
bay Hereditary Offices Act, it is for the 
party alleging that a particular survey 
number of that village is outside the 
scope of the settlement to prove it. In 
the present case there is no such evi¬ 
dence. The lower appellate Court ob¬ 
serves that there is nothing cu the re¬ 
cord to show that the land in dispute 
was not held by the original inamdar 
as his private property at the date of the 
first grant. But at the same time there 
is nothing to show that it was so hold. 
No document is referred to before us 
as showing that the survey number 
in question was held at any time other¬ 
wise than as part of the watan pro¬ 
party. This conclusion is stronglhoned 
by the fact that in the decree in the suit 
of 1910 it is described as watan land. 
In the oa30 of watan property the dis¬ 
tinction between giaufcs of the royal 
share of the revenue and grants of the 
soil, which is admissible in the case of 
inams and saranjams, cannot ho con¬ 
veniently made without detriment to the 
statutory restriction on the wabandar's 
power of alienation and should not be 
made unless it is clearly justified by the 
terms of the settlement. The statutory 
restriction would be limited in its scope 
if such a distinction wore made. The 
terms of the sanad in the present case 
do nob justify such a construction of the 
grant under the settlement of 1884. I do 
not say that suoh a distinction can never 
bo made in the case of watans. It is 
sufficient for the purpose of this case to 
observe that no basis for suoh a distinc¬ 
tion has been made out on the terms of 
the settlement of 1884 with reference to 
the land in suit. 

So far my conclusion i9 based upon the 
terms of the sanad of 1884, and is in¬ 
dependent of the terms of the grant in 
1734 as confirmed in 1858 by the Inam 
Commissioner. It is by no moans clear 
on the terms of the original grant of 1734 
that it is limited to the royal share of 
the revenue. It is quite true, as con¬ 
tended by the defendant, that in this 
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Presidency in the case of inams and 
saranjaras the ordinary presumption, in 
the absence of any indication to the con¬ 
trary, is in favour of the grant being 
limited to the royal share of the revenue 
and that clear words are necessary to 
indicate a grant of the soil: see Krish - 
narav Ganesli v. Rangrav (4), Ram- 
ohandra v. Venkatarao (5), Rajya v. Bal - 
krishna Gangadhar (6). It is also true 
that the words ordinarily used to indi¬ 
cate a grant of the soil are “water, gra9S, 
wood (trees), stones, mines and hidden 
treasures*', as pointed out in Ravinara- 
yan v. Dadaji Bapuji (7), Collector of 
Ratnagiri v. Anlaji Lakshman (8) and 
i Balvant Ramchandra v. Secy . of State 
(9). But the absence of these words oan- 
(not be treated as necessarily establishing 
ithat the grant is of the royal share of 
jbhe revenue only. There is no decision 
[which has gone so far as to lay down 
that no other expression can indicate a 
grant of the soil. 


Assuming that the nature of the settle 
ment in 1884 must be determined will 
reference to the terms of the origina 
grants as oonGriueJ by the Inam Comruis 
tiioner, it is not a matter of presumpbior 
but a question of the construction of the 
words actually used. It is clear fron 
the reference to S. 2, Appx. 2 (Soli. B) 
Act 11 of 1852, in the decision of the 
Inam Commissioner that the inam wai 
then continued according to the term* 
of the old grant of 1734 A. D. Thus 
though the word “darohasta” is not used 
in the decision of the Inam Commissioner 
it seems to mo that by implication the 
grant is continued on the same terms a« 
the old grant and that in effect the ex~ 
pression used by the Commissioner must 
bo taken fc °he the* expression used in the 
grant of 1734 A. D. That expression is 
by no means clear on the question as to 
whether the grant was only of the royal 
share of the revonue or of the soil also* 

J"? aubhority 1 have 

found it difficult to construe it as a grant 

ol tba soil. The dilBooIty i„ i„„‘ r S 

by the consideration that the usual words 

\jala, ta.ru, trina, pashana, niilhi, nik 

shepa) indicating a grant of the soil are 

not used. Ifindjt however difficult to 

& 4 B - H - °- R - (a. <rjTT'~~~ 

(6) [1681*82] 6 Bom. 598, 

(0) [1905] 29 Bora. 415. 

7) [1876-77] 1 Bom. 523. 

(8) [1898] 12 Bom. 584. 

[9] [1905] 29 Bom, 4SO. 


distinguish the grant in the present case 
from the grant which was construed by 
this Court in Vasudeo Pandit v. Collector 
of Puna (L0). I think that we ought to 
follow this decision and hold that the 
grant in this c^se was a grant of the soil 
and not merely of the royal share of the 
revenue. The present oase cannot be 
reasonably distinguished on the ground 
that the word ‘darobasta’* is not used by 
the Inam Commissioner in his decision. 

I do nob say that the use of the word 
“darohasta" would neoessarily indicate a 
grant of tbo soil. In the case of Vaman 
Janardan Joshi v. Collector ofThana (ll) 
the grant was held to be limited to the 
royal share of the revenue. In that case 
however there wa9 a clause to the effeob 
that 

“ the villigo should be continued to him as an 
inam grant and the revenue of the said village 
including that of Knsbv Cbauk should bo en¬ 
tered in tbo taluka account to tho debit of the 
Joshi, on acoount of inam." 


uuu present case 


» * w 


• » v-/ u V 


^ MV Ll 


• — ^ 

clause. It is not easy to reconcile all 
the observations in this case with the 
decision in Knsurfeu's case (10). But thero 
is no necessary conliiot botwoeen tbo two 
decisions. On the best consideration 
that I oan give to tho question, I think 
that on the terms used in the grant of 
1734 and confirmed by tho Inam Com- 
missioner in 1853, the grant is of the 
soil as in Fasudcu's oaso (10). 

In this view of tha matter, it is no ti 
neoessary to oonsider the effeot of tha 
observations of their Lordships of tho 
Frwy Counoil in Suryanarai/ana's case 
(S), relied upon by the plaintiff as to the 
presumption made in this Presidency in 
favour of a grant being of the royal 
share of the revonue in the absenoe of 
any indication that the grant is of the 
soil, in the case of inams 'and saraujams. 
In a somowhat similar case their Lord, 
ships have referred to these observations 
and have pointed out that each case 
rnust be considered on i‘s own facts and 
that in order to ascertain the effect of 
the grant resort must bo had to the 
terms of the grant itself and to the 
whole oiroumstanoes so far as they could 
be ascertained: seo Opadrashta Venhitn. 

.. Divi S'ethtraZl "! ll) 
Boffijhos^oases were oases of ancient 

(10) (1873] 10 B. H. O. R. 471.-- 

ol 18 t 69 L C B - H - °- R ' ( A - O. J.) 191, 

(19) A. I. R. 1919 p, o. 111=43 Mad tfir_j. 

I. A. 129=61 I. 0. 304 (P 0.h 160=49 
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Agrahara grants ; and the considera¬ 
tions applicable to Agrahara grant3 
are naturally different from those ap¬ 
plicable to secular grants or ser¬ 
vice. The question whether these de¬ 
cisions of the Privy Council require 
that no presumption that a grant is of 
the rcyal share of the revenue can be 
made where there is nothing to indicate 
that the grant is of the soil, is one of 
great practical importance; and it will 
have to be decided htreafter, when it 
arises. 

As the point is argued I do not con¬ 
sider i" inappropriate to point ouo the 
difficulties in the way of interpreting 
the observations of their Lordships of 
the Privy Council in the manner sug¬ 
gested by the plaintiff without expressing 
any opinion on the point. The presump¬ 
tion is made in this Presidency in favour 
of a limited grant of the royal share of 
the revenue in the absence of any words 
to indicate a grant of the soil, not be¬ 
cause the Courts have felt any doubt 
as to the power of the rulers to 
make a complete grant of the land, hut 
because the grants by the Crown must 
bo construed strictly so that nothing 
more may be deemed to have been con¬ 
veyed than what appears clearly from 
the words of the grant, and because suit¬ 
able words are generally used when a 
complete grant of the soil is intended. 
This presumption may be only another 
form of stating the rule that the Crown 
grants should ho construed according to 
their tenor as stated in S. 2. Crown 
Grants Act 15 of 1895. The history oi 
the inams in this Presidency and the 
words in the preamble of Act 11 of 1852, 
showing that the Act was passed with a 
view to try and determine without delay 
the claims against Government on ac 
count of inams and other estates wholly 
or partially exempt from the payment 
of land revenue, may go to indicate that 
the grant might he merely of the royal 
share of the revenue and of nothing 
more. The meaning of the word “re¬ 
sumption” under that Act, as explained 
by the Government in 1854 and accepted 
by this Court in Vishnu Trimbak v. 
Taiia (i3), and in many other later deci¬ 
sions both as to inams and saranjams. 
may also show that there are many 
grants merely of the royal share of the 
revenue. The observatio ns of their Lord- 
~ ^13) LlttC2-*i5J 1 13. H. C. K. 22. 
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5hip> of the Privy Council in the above 
cases may not bo irreconcilable with the 
decisions of thi3 Court, in which it is 
pointed out that in the absence of any 
words indicating a grant of tbe soil, a 
grant by the Crown must be taken to be 
a grant of the royal share of the revenue 
only. 

I would allow the appeal, reverse the 
decree of the lower appellate Court and 
restore that of the trial Court with costs 
hero and in the lower appellate Conrt on 
defendant 1. 

I would make the same order in Se¬ 
cond Appeal No. 829 of 1917. 

Hayward, J. — 1 agree. It is simply 
a question of interpreting the deeds of 
grant, which include two from the time 
of the Marathi rulers and the sanad 
under the Gordon Settlement from the 
British Government. There is, in my 
opinion, no sufficient ground for holding 
the grant to have been merely a giant 
oi the royal share of the revenue and not 
a grant of the soil. It is similar to the 
case of Vasudeo Pandit v. Collector of 
Puna (10). It is of course, necessary in 
interpreting such grauts to remember 
what words were in ordinary use at the 
time for distinguishing between grants of 
the royal share of the revenue only and 
for grants of the soil, but it has also to 
be remembered that this was a grant for 
service or a watan grant and not an 
ordinary inam or saranjam grant. There 
is no authority excluding from considera¬ 
tion these matters. It was merely held 
that there was not a prior presumption 
that grants were limited to the royal 
share of the revenue and were not of the 
soil in the case of Suryanarayana v. 
Paianna (3) by their Lordships of the 
Privy Council. 

G.P./a.K. Appeal allowed. 
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MacLeod, C. J. and Heaton, J. 

Nilkanth Bhimaji Sinde — Plaintiff 
Appellant. 

v. 

Ilanmant Eknath Sinde and others — 
Defendants—Pvespondents. 

Second Appeal No. 6S2 of 1918, De¬ 
cided on 25th January 1920, from deci¬ 
sion of Asst. Judge. Belgaum, in Appeal 
No. 10 of 1917. _ , 

Registration Act (16 of 1908). Ss. 17 and 
49 —Suit to recover shore — Receipts of pro¬ 
perty falling to shore of each and signed by 
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sharers—Taken together the receipts consti¬ 
tute instrument of partition and therefore 
inadmissible if unregistered —* But taken 
singly they do not prove partition. 

In a suit to recover property which hid fallen 
to tho plaintiff’s share on partition, the plaintiff 
sought to put in evidence four receipts signed 
by himself aud his three brothers, -in which 
they acknowledged having accepted certain por¬ 
tions detailed in the respective receipts of the 
family property : 

Held : ( 1 ) that taken together and read as a 
whole, the receipts constituted an instrument 
of partition aud not being registered, were in¬ 
admissible iu evidence ; 

(2) that taken merely as lists of property 
which had fallen to each brother’s share, they 
did not by thomsolve3 prove the fact of parti¬ 
tion ; 

( 3 ) that in either case partition was not 

established aud plaiutiffs suit must bo dis- 
missed. [p 48 0 

Bhulabhai Desai and Nilkanth Alma - 
ram —for Appellant. 

S. R . Bakhalc and D. R. Gupte — for 
Respondent. 

Macleod, C. J. The pedigree of the 
parties m this suit is set out at p. 7. The 
property in suit originally belonged to 
two brothers, Bhimaji and Jiwaji, who 
were separate, although this particular 
property had not been divided by metes 
and bounds. 

It is admitted that Jivvaji’s branoh has 
an eight annas share in the suit property. 
Nilkanth, one of the sons of Bhimaji 
claims to be entitled to tho other half 

against h.s brothers, alleging-that at a 

partition between the sons of Bhimaji the 
half share in the plaint lands was given 
to his share. It appears that tho family 
had property not only in British India, 
but also in Kolhapur. An arbitrator was 
appointed for partition of tho family,pm 
porty. He issued an award partitiooine 

Sco?d° P ft erb f iD K ° lha P ur ’ but there is no 
record as to whether a partition was 

P k 0P !u y in Briti8h India. In 
wMnh h H brothers signed reoeipts in 
whioh they acknowledged having ao 

oeptod certain portions detailed in the 

ss’Sssnf us? 

aside on the ground that 


perty in British India, they required registra¬ 
tion, and therefore not being registered, the'-* 
are inadmissible in evidonce.” 

We have been referred to the decision 
of the Privy Council in Mahomed Musa 
v. Aghore Kumar Ganguli (l). There 
there had been a compromise which pur¬ 
ported to extinguish the equity of re¬ 
demption in certain property. That was 
not registered, but a decree was passed 
in the suit between the parties which re¬ 
cognized the compromise. For 30 years 
the compromise had been acted upon as 
was proved by the evidence, and I think 
their Lordships, in holding that the 
right to redeem tho mortgage was extin¬ 
guished, arrived at their conclusion, not 
on the deed of compromise whioh was 
unregistered, but on the evidence of 
what had occurred since the compromise 
was executed. Having found that tho 
parties had aoted under the terms of the 
compromise for 30 years, they considered 
that as evidence of what had been done, 
so that the terms of tho compromise were 
proved not by tho document itself but 
by the actions of tho parties after it had 
beon executed. Now if in this case it 
had been proved that the four brothers 
since 1900 had been in separate occupa¬ 
tion of the various properties detailed in 
the.four receipts up to the date of the 
suit I think that might well betaken 
as evidence that there had beon a parti¬ 
tion in 1900 and the Court would have 
come to the oonolusion that thore had 
been a partition, without referring to the 
receipts. But in this case the plaintiff 
soeks to prove the partition by the evi- 

r0C0iptS fcham9G lves, and ox- 
cept that there seems to be some evidence 

of tlm h nl P - bad < be ° n in P° ss es9ion 

of tho plaint property until 1903. there 

is no evidence in the case that in other 

respects these four brothers aoted in con- 

formity with the alleged partition. 

T„di hlDk ^® r ? f . ore thafc the Assistant 
Judge was right in ooming to the conclu , 

sion that these four doouments required 

sible ?n 10n T d W0r ° fcb6rotor e inadmis-' 
' e '“ evidence, and that tho rest of' 

the reoord was not suffioient to prove 

hat a partition had taken plaoe. I flunk 
therefore the appeal must be* dismissed 
t0 I rO9 T pond0Qt9 I, 2, and 6. 
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\ make one preliminary remark. I 
feel quite certain that their Lordships 
of the Privy Council in giving judgment 
in Mahomed Musa's case (l) did net in¬ 
tend either to modify or to limit that 
part of the enactments of the Indian 
Legislature which appears as Ss. 17 and 
49, Registration Act, nor do I believe 
that the Privy Council over have in¬ 
tended by their judgments to modify or 
limit that which has been enacted by the 
legislature in India. ?o tho eject of 
Ss. 17 an i 49, Registration Act, remains 
as totally unaffected as before, by any¬ 
thing that i-? Slid in tho case of Mahomed 
Musa v. Aghore Kumar Ganguli (l). 

Now the four documents with which 
iwe are concerned may be looked at in 
two ways: They may be taken together 
and road together as one whole. In that 
ease they constitute an instrument of 
partition and would be totally inolfoc- 
itual, because they wore not registered. 
\n another way they may bo lookod at as 
four individual lists of property, each 
one signed by one of tho four sharers, 
made after the partition had boon ejec¬ 
ted and made merely to indicate as a 
matter of mutual convenience what 
i?hare had fallen to each sharer. If that 
is the true nature of tho documents, they 
might be of very groat importance for 
tho purpose of corroborating or contra¬ 
dicting what witnesses might depose to. 
They would ho useful also as establishing 
the fact that it was probably understood 
it the time that particular lands had 
fallen to particular persons ; but they 
would not in themselves prove a parti¬ 
tion. That would have to be done by 
somebody who had personal knowledge 
of the partition. So that we are left in 
this position. If it is sought to prove 
tho fact of tho partition by these docu¬ 
ments, that cannot ho done, because tho 
law of registration prevents it. If it is 
sought to use them in any other way, 
they can only ho used as subsidiary 
papers and are of no use whatever, until 
there is evidence altogether outside them, 
that tho partition was made and was 
given effect to in some such way as those 
papers suggest. But that is not proved 
in this cise. 

I think therefore.as I began by saying, 
that tho appeal must be dismissed with 
costs. 

g.^./r.K. Appeal dismissed . 
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Shah and Crump, JJ. 

Krishnaji Sakliaram Deshpandc —De. 
fendant—Appellant. 

v. 

Ka shim Mohiddinsaheb Havaldar and 
another —Plaintiffs—Respondents. 

Second Appeal No 233 of 1917, Deci¬ 
ded on 24th November 1919. from deci¬ 
sion of Asst. Judge, Belgaum, in Appeal 
No. 339 of 1915. 

Bombay Hereditary Offices Act'3'of 1874), 
S. 5— Mortgage with possession of valan lands 

Suit for possession or redemption by heirs 
of mortgagor within 12 years of his death 
decreed — On dispossession after 12 years 
after mortgagor's death mortgagee’s son sued 
for mortgage money—Suit not being within 
six years of date stipulated for payment held 
barred— Further S. 20 (2), Lim. Act, did 
not apply—Limitation Act (9 of 1908), S. 20 
( 2 ). 

On 6th M iv lbO-3 S mortgaged certain vatan 
lands with possession, rhomortgige was for 12 
veirs. In 1001 the mortgagor died and in 1913 
his son suel to recover possession of the land 
and in the alternative for redemption. In 1914 
he obtained a decree for possession and mesno 
profits, and in the same year the heirs of the 
mortgagee brought the present suit to recover 
tho mortgage mouey with interest. I ho trial 
Court dismissed tho claim as birred by time, but 
tho appellate Court decreed tho claim holding 
that no-session was first taken from tbo plain- 
tills in 1911 and that tbe cause of action arose 
at the d ite of dispossession, and that tho claim 
was in time. On second appeal: 

Jfeldi (1) that under the mortgage-deed tho 
money was payable in 12 years from tho dato 
thereof and that the suit not having been in¬ 
stituted within sis years from the expiry of tho 
12 vcirs mentioned therein, it was time-barred; 

(2) that S. 20 (2), Lim. Act, did not s»vo tho 
suit, as that ccction had no application bocauso 
under S. 5, Bombay Hereditary Offices Act, tho 
mortgage was operative only during tho life¬ 
time of the mortgagor and on his death tho 
possession of tho original mortgagee was that of 
a trespasser claiming a limited interest in tho 
mortgaged property .*s mortgagee, but not tho 
possession of a mortgagee. (P 49 C 2J 

S. S. Patkar and D. R . Manerikar — 
for Appellant. 

Jayakar and S. G. Desai —for Respon¬ 
dents. 

Judgment— Tho facts which have 
given rise to this second appeal are those: 

On 6th May 1893 tho present defen¬ 
dant’s father passed a possessory mort¬ 
gage for Us. 2.000 in favour of the plain- 
tilfs’ predecossor-in-title. The mortgage 
related to vatan property. On 8th April 
1901 the defendant’s father died. The 
present defendant filed Suit No. 106 of 
1913 to recover possession of tho land 
and in tho alternative for redemption of 
tho mortgage. In April 1914, a decrea 
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Was passed ia favoUf 0t i* 10 plaintiffs in 
that suit awarding fchs!?j possession wifch 
mesne profits for three year*. The pre¬ 
sent suit was filed by the heirs of the 
mortgagee to recover Rs. 3,000 (Rs. 2,000 
as principal and Rs. 1,000 as interest) on 
2nd June 1911. 

The trial Court held that the money 
claim was barred by limitation and dis¬ 
missed the suit. In appeal the lower 
appellate Court came to the conclusion 
that the possession was in fact taken 
irom the plaintiffs in 1911, that under 
the covenant the cause of action arose at 
the date of dispossession, and that the 
claim was within time. In the result 
the plaintiffs’ claim was allowed. 

The defendant has appealed to the 
Court, and it is urged in support of this 
appeal that the plaintiffs’ claim is time 
barred and that the point relied upon by 
the plaintiffs relating to the covenant in 
the deed is res judicata in virtue of the 
decision in Suit No, 106 of 1913. 

In the view which we take of the 
point of limitation urged in this appeal 
Jt is not necessary to express any opi¬ 
nion as to the point of res judicata raised 
-on behalf of the defendant. 

Apart from the effect of the covenant 
to whioh we shall presently refur, it is 
•clear that under the dooumeut the money 
was payable in twelve years from the 
•date of the dooumont and that the suit 
not having been filed within six years 
from the expiry of the twelve years men- 
tioned in the deed, it is timo barred. Tbo 

r Da ”f , raliad u P°n ^ the plaintiffs 
runs as follows: 

, 0 artLnS? b0 K, aQy , di5 J PUt0 about ,he >'nd ou the 

-Vs 

sirli.S ir 6 ' * PP8ll ° la C °" rt h.8 COD- 

strued this covenant as meaning that the 

U “ der u k . ook t0 P*y th e amount 

aria y ? r 1 whlah the hindrance would 
arise, and as the hindrance arose when 

-thep O88033Ion disturbadi th0 j. ab; _ 

the ?u de f • thls oov °Dant arose at 

S how^ hindrance. It seems to 

of fSr that . ° Q a proper oonstruction 
of th,8 covenant it really means that the 

mortgagor undertook personally to pay 

the amount if any hindrance was caused 

the possession during his lifetime 
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The mortgaged property being vatan land 
one mortgage could have operation only 
during the life of the mortgagor. Under 
S. o, Bombay Hereditary Offices Act, it is 
not competent to a vatandar, without the 
sanction of Government, to mortgage for 
a period beyond the term of his natural 
life any vatan property to any person 
who is nob a vatandar of the same 
vatan. It is not disputed now—and iu 
f ict it has boeu held in the suit of 1913 
that this mortgage was operative only 
during the lifetime of the mortgagor ac¬ 
cording to law. It is clear from the rea¬ 
soning in Parshottam Veribhai v. Chhatra 
sangji Madltavasangji (I) that the par¬ 
ties must be taken to have contracted 
with reference to the existing law. Read¬ 
ing the covenaat in that light, the mort- 
gagor must be taken to have agreed to 
pay tho amount personally if any hind¬ 
rance were caused during his lifetime. 
The covenant does not refer in terms to 
his heirs and successors. The mortgage 
as such came to an end on the death of 
the mortgagor, and the purpose of the 
covenant was fulfilled when no hind- 
ranee was in fact caused during the life¬ 
time of the mortgagor. We are there¬ 
fore of opinion that tho date of tho sub. 
sequent dispossession or tho hindrance 
caused to the enjoymeut of the property 
after the date of.the mortgagor has noth¬ 
ing to do with tho question of limita¬ 
tion, and that the timo against the plain, 
tiffs oannot be taken to commence to run 
from the date of suoh hindrance 
It is urged on behalf of the respondents 

9 ha 9 V“,^V a o s V. hei9 Savod und «* 

that ’ b S ‘ 2 ’ Ll “‘ A ° fc ' Wh '° fa P rovrid °9 

tS« b ^°H ,n ° r ‘ g ‘'P d land is in lho Possession of 

h i S M°u r0C ? ipt of tho ront or produce 
of suoh land shall be deemed to bo n payment 
for the purpose of sub S. 1.” P yiuent 

It is Clear that after tho death of the 
mortgagor in the present oase the posses- 

aion of the original mortgagee was the 

possession of a trespasser claiming a limi. 
ted interest in the property as a mortgagee 
imt not the possession of a mortgagee' 
Within twelve years from the death of 
the mortgagor the person entitled to the 

to this J PUt l° rWard ofrajtiv °ly a claim 
to this property against him. and in our 

o P ,men °n t he facts of this case s™! 
♦•»•,’• haa no a P p li°ation. The 

barred.^ 3 therafor0 is dearly time 

(1) [19i7j 41 Bom. 516=10 1 . O. 1002 -* 
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The result therefore is that we allow 
the appeal, reverse the decree of the 
lower appellate Court, and restore that 
of the trial Court with costs of this ap¬ 
peal and in the lower appellate Court on 
the plaintiffs. 

The cross-objections are dismissed with 
costs. 

G.F./fl.K. Appeal allowed . 
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Maclead, C. J. and Heaton, J. 

Anna Laticia Dc Silva— Plaintiff—Ap¬ 
pellant. 

v. 

Ciovind Balwant Parashare — Defen¬ 
dant;—Respondent. 

Second Appeal No. 962 of 1918. De¬ 
cided on 27th January 1920, from deci¬ 
sion of Dist. Judge, Thana, in Appeal 
No. 342 of 1917. 

Civil P. C. (5 of 1908), S*. 2 (17) and 80- 
Receiver in in*olvency proceedings it a public 
officer—Notice under S. 80 is essential before 
suit against him. 

A receiver appointed under the provisions of 
the Provincial Insolvency Act is a public officer 
within the meaning of S. 2, Cl. (17), and before 
an action can be brought against him notice 
must be served upon him in conformity with 
the requirements of S. SO, Civil P. C. 

IP 50 v 2J 

Rangneknr and IF. B. Pradhan for 

Appellant. . 

Macleod, C. J— The plaintiff brought 
this suit against the defendant, who had 
been appointed a receiver in an insol¬ 
vency application No. 13 of 1915 in the 
Thana District Court, to get it declared 
that the property in suit belonged to her. 
The suit was decreed in the trial Court, 
but was dismissed on appeal on the 
ground that notice under S. b0, Civil 
P. C., has not been given. Instead of 
giving notice, and then filing a fresh suit 
if her demand was not complied with, 
the plaintiff filed a second appeal, and 
the question now before us is whether a 
receiver under the Provincial Insolvency 
Act is a public officer within t he mean¬ 
ing of S. 2, sub-S. (17), Civil P. C. The 
defendant is not an Official Receiver 
under S. 10 of the Act, and so an officer 
of the Court whose duty it is to take 
action on every adjudication. He is merely 
a person specially authorized in this par¬ 
ticular insolvency to act as receiver. 
q £0 Provincial Insolvency Act. states 
What’arc the duties and powers of a 
receiver : 


"Subject to the provisions of this Act, the 
receiver shall, with all convenient speed, realize 
the property of the debtor, aod distribute divi¬ 
dends among the creditors entitled thereto, and 
for that purpose may (a) sell all or any part of 
the property of the insolvent; (b) give receipts 
for any money received by him; and may, by 
leave of the Court, do all or any of the things” 

defined in the remaining part of the 
section. 

It has been urged that because such a 
receiver is merely appointed receiver by 
the Court, he is not specially authorized 
by the Court to take charge g f dispose 
of any property and that his powers to 
do so arise, Dot from the order of the 
Court, but from S. 20 of the Act. But it 
appears to mo that the powers under 
S. 20 given to a receiver are in effect 
given by the order of the Court which 
appoints him receiver. It is a necessary 
consequence of the order. Therefore it 
may well he said that the Court espe¬ 
cially authorized him to take charge or 
dispose cf the particular insolvent’s pro¬ 
property. It is only on account of the 
provisions of S. 20 that the general 
powers need not he entered in the order 
appointing a receiver. When special 
powers are asked for, then special leave 
of the Court is required. General powers 
arise by the mere appointment by the 
Court. It seems to mo, then, as soon as 
a receiver is appointed under the Prov¬ 
incial Insolvency Act, ho becomes a 
public officer and ho is protected by 
S. 20 against any plaintiff who files a 
suit against him with regard to any act 
done by him as such receiver without 
living the requisite notice. The deci¬ 
sion therefore in my opinion of the lower, 
appellate Court was correct, and the 1 
appeal must bo dismissed. No order asi 
to costs. 

Heaton, J.—I think that must be the 
order in this case. As the result of argu¬ 
ment the thing has filtered down to this: 
that if the receiver is a public officer 
within the meaning of S. 80, Civil P. C., 
then a notice as provided by that section 
must be served on him or the suit must 
be dismissed. Whether he is a public 
officer or not depends upon the definition 
of that term in Cl. (17), S. 2, Civil P. C., 
and he is undoubtedly a public officer if 
he is a person especially authorized by a 
Court of justice to take charge or dis¬ 
pose of any property. Now there is no 
doubt that a receiver, at any rate, 
this particular receiver wo are concerned 
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with, was appointed by a Court of jus¬ 
tice as receiver, that is to say, he was 
authorized by a Court of justice. And 
as a reoeiver he was authorized by the 
Court to do those things which a receiver 
may do under the provisions of the Pro¬ 
vincial Insolvency Aot, for otherwise he 
would not have been appointed a re¬ 
ceiver. 

The argument urged by the appel¬ 
lant cones to this: that although all 
this may be 90, the receiver was not 
especially authorized by the Court. It 
i9 urged thUt the espeoial authorization 
is not contained in the order of the Court, 
but follows only from the provisions of 
the Provincial Insolvency Act. As a 
matter of fact we do not know what the 
order of the Court was. It is not on the 
record, and we have been spending our 
time over an ingenious argument as to 
the meaning of a document whioh no¬ 
body in Court has ever seen. It fre¬ 
quently happens, but, of course, it is not 
very enlightening. I will however as- 
sumo that the Court did not say in its 
order that it appointed a receiver to 
take charge of or to dispose of the pro¬ 
perty of the insolvent. If it had said 
either of those things, it would undoubt¬ 
edly have especially authorized the re¬ 
ceiver to take charge of the property, or 
to dispose of it. I will assume that the 
Court said nothing more than this: “I 
appoint so and so to be the reoeiver ” 
leaving everything else, even the name 
of the insolvent, to be inferred. Of course 
the latter would appear in the title of 
the proceedings. So it would very pro¬ 
perly be inferred that the receiver was 
to deal with the property of that parti- 
oular person. The powers conferred by 
the Provincial Insolvency Aot would be 
inferred also, and so it comes to this: if 
the Judge adopts the brief method of ox- 
pressing his order, that I have assumed, 
then the reoeiver is not especially autho- 
rized by the Court. If he makes a longer 
order, writes another dozen or two dozen 
words saying specifically that the re- 
oeiver was to take charge of the property 
and to d. 8p o8 0 o ,fc then the reoeiver ia 

^ o ' ^t U ^ OriZ0d - Now - the pur. 

l ° the p r°vinoial Insolvency Act it 
is really suparfluons t0 add the8a 0xfcra 

dozen or so words. In either event the 

P ° W0ra ° f fche reoei ™ r are 

differ a nan ,8 * hair ’ 9 breadfch of 

d nerenoe. I cannot suppose that the 


legislature, ourious a3 its vagaries are 
sometimes supposed to be, really intended 
that if a Judge made a brief order of the 
kind I have described, a notice under 
S. 60 would not be necessary; whereas if 
he made his order a little longer in words, 
but in no way different in effect, such 
notice would be necessary. Undoubtedly 
it would be necessary in the case of the 
longer order, as the order would in terms 
especially authorize the receiver to take 
charge of the property. I cannot suppose 
that th8 necessity for the notice is got 
rid of because the Judgo happens to adopt 
a somewhat briefer form of expressing 
himself. 

Macleod, C. J.—The appeal having 
been dismissed, I will add this : the 
plaintiff on the findings of both the lower 
Courts ought to succeed on the merits. 
We are told that another person has 
been appointed now as receiver of the 
insolvent's property and wo think that 
ho ought to seriously consider the findings 
of fact against him and seek for direc¬ 
tions from fche District Judge or the 
Judge, who appointed him as receiver 
in charge of the insolvency, as to whe- 
ther he should not return the plaint 
property to the plaintiff and so avoid 
the filing of another suit. No order as 
to costs. 

Heaton, J.—I concur. 

G.P./r.k. Ap peal dismissed . 

A. I. R, 1920 Bombay 51 

Shah and Crump, JJ. 
Laxmtnarayan Seshaqiri Haldipur— 
Appellant. 

v. 

Parvatibai Parmeshvar Mudbiri— Res¬ 
pondent. 

Civil Extra Appln. No. 269 of 1919 , 
Decided on 8th December 1919 , from 
order of Distnot Judge, Kanara, in Miso. 
Appln. No. 2 of 1919. 

g«a 

th .° P° nden °y applications lor th» 

DilitrinV^T^° f * 8 J uardinn of a minor girl th* 
District Jndgo made an otdflr ^ 

thBt ? SSUoh an order did not foil with- 

Nilk*£h U1 A d t eShwar ~ for Appollant. 

nukanth Atmaram —for Respondent. 
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Judgment.— In this case an applica¬ 
tion was made by Parvatibai to be ap¬ 
pointed a guardian of the person of the 
minor Sagunabai on 14th.December 1918. 
We are not concerned with the previous 
appointment of the guardian of the per¬ 
son of this minor. At this time there 
was a guardian of the property of the 
minor, but there was no guardian of the 
person of the minor. On that very day 
the District Judge made an order under 
S. 12, Guardians and Wards Act. with 
the consent of both the parties that 

“the grandmother, m whose custody the girl 
must (or the time being romiiu.do give security 
in Rs. 1/‘C0 that the girl will not he married 
without the permission of the Court first had.” 

Subsequently an application was made 
by Laxminarayan to be appointed a 
guardian of the person of this minor, 
and we are informed by the pleaders ap¬ 
pearing in this case that both these ap¬ 
plications are pending, and no order lias 
still boon made appointing any person as 
guardian of the person of the minor. On 
22nd February last a proposal was placed 
before the Court as to the bridegroom 
intended for this girl. The District Judge 
sanctioned the marriage of the girl with 
the proposed bridegroom on the same 
day. Then, on 14th March last, certain 
faots having been brought to the notice 
of the District Judge, he suspended that 
sanction and warned all persons con¬ 
cerned not to proceed further upon the 
authority of that sanction. Subsequently, 
on 2nd April last, another proposal for 
the marriage of the minor with one 
Naimpully Jayaram was sanctioned. 

Laxminarayan has preferred an appeal 
to this Court objecting to the last order 
made on 2nd April. On behalf of the 
respondents it is objected that no appeal 
lies as the order appealed fron does not 
fall under S. 43, Guardians and Wards 
Act, and it is urged that all the orders 
made relating to the marriage of the 
minor are made under S. 12 of the Act. 

In order to appreciate the merits of 
the preliminary objection, as also of this 
appeal, it is necessary to consider the 
question as to whether these orders re¬ 
lating to the marriage of the minor could 
bo made under S. 12, Guardians and 
Wards Act. S. 12 of the Act relates to 
the temporary custody and protection of 
the person and property of the minor. 

It enables the Court to direct that the 
person having the custody of the minor 


v. Parvatibai 1920 

shall produce her or causa her to he pro¬ 
duced at such place and time and before 
9ueh person as it appoints, and may 
make such order for the temporary cus¬ 
tody and protection of the person or pro¬ 
perty of the minor as it thinks proper. 
The first order which was made on 14th 
December 1918 was a proper order under 
S. 12, and it purported to be made under 
that section. But tho order made on 
22nd February, sanctioning the marriage 
of the girl as also the last order made on 
2nd April sanctioning another proposal 
as to the marriage of the girl cannot pro¬ 
perly be treated as orders falling within 
the scope of S. 12. because they cannot be 
said to relate to the temporary custody 
and protection of the person of the 
minor. The only other provision under 
which the District Court could give 
directions as to the marriage of tho 
minor would be S. 43 of the Act. We 
have not been referred to any other sec¬ 
tion of the Act under which those orders 
could be made. Under S. 43 the District 
Court can make an order regulating the 
conduct cr proceedings of any guar¬ 
dian appointed or declared by the Court. 
It is only with reference to such a 
guardian that the Court could make an 
order regulating his conduct or proceed¬ 
ings. In tho present case no appoint¬ 
ment of a guardian of the person of the 
minor has been made; and tho grand¬ 
mother, who was allowed to retain the 
temporary custody of tho minor under 
S. 12, cannot be treated as a person ap¬ 
pointed or declarod by the Court to be 
the guardian of the person cf tho minor. 
Under the circumstances it seems to U9 
that all these orders a9 to the marriage 
of the minor made on 22nd February, 
14th March and 2nd April aro made 
without jurisdiction. 

In this view of the matter it is clear 
that no appeal lies to this Court under 
S. 47 of the Act. But as the question is 
whether the orders complained of were 
made with or without jurisdiction, we 
can entertain the appeal as an applica¬ 
tion under our extraoidinary jurisdiction 
and make an appropriate order with re¬ 
ference to the orders complained of. The 
proper procedure in our opinion for the 
District Court to follow would be to deal 
with tho two applications which are 
pending in that Court for the appoint¬ 
ment of a guardian of the person of the 
minor; and when a guardian of the per. 
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son is appointed, to give such directions 
to that guardian as it may think proper 
under the circumstances for the welfare 
of the minor. 

It is unfortunate that this matter con¬ 
cerning the person of a female minor has 
been unavoidably delayed on account of 
the procedure followed in the lower 
Court and the subsequent proceedings 
taken in this Court by way of appeal. 
But it will be possible for the District 
Judge now to treat this as an urgent 
matter and to proceed with the applica- 
tions pending before him without any 
avoidable delay. 

We express no opinion whatever as to 
the raeri;s of these orders, which we hold 
to have been made without jurisdiction. 

We discharge ail the orders made by 
the District Court relating to the mar¬ 
riage of the minor on 22nd February, 
14th March and 2nd April. 

Each party will bear his or her own 
costs in the appeal here, which must be 
treated as an application under extra¬ 
ordinary jurisdiction, and in the lower 
Court as to the said orders. 

G.p./r.k. Rule made absolute. 

A. I. R. 1920 Bombay 53 

Heaton, J. 

Gol Daji Hathi and others —Defend¬ 
ants —Respondents. 

v. 

Dod Laxman Kursan and others — 
Plaintiffs- 1 —Respondent. 

; Second Appeal No. 984 of 1918, De¬ 
cided on 5th February 1920, from decision 
of Asst. Judge, Ahmedabad. 

Landlord and Tenant—Ejectment—Notice 
cannot be dispensed with because tenant as¬ 
serts different kind of tenancy—Transfer of 
Property Act (1882), S. Ill (b). 

Inasmuch as tho necessity for notice is an in¬ 
cident of tenancy bofore a tonant oan beevioted, 
the mere faot that a tenant asserts thathi 9 ten¬ 
ancy is of ono typo although it turns out to be 
of quitoa difforont type is no ground for dis¬ 
pensing with such notioo. [p 54 0 1 ] 

H..F. Divatia —for Appellants. 
Judgment. The facts in this case are 
somewhat complicated. But for the pur¬ 
poses of this second appeal the facts 
which emerge are these: 

The plaintiffs are now, and at the date 
of the suit were, the owners of the land 
in suit. They sued to ejeot the defend¬ 
ants. Out of the defendants those with 
whom we are oonoerned are defendants 1 
J*nd 3 who are in occupation of the land. 
J-hey claimed to be there as permanent 


tenants. They appear to have been or 
they pretended to be uncertain’ as to who 
was their landlord, but that uncertainty 
is now removed. If they aie tenants, 
their landlords are the plaintiffs. They 
claimed that they were permanent ten¬ 
ants, and this fact certainly emerges that 
they are either permanent tenants or an¬ 
nual tenants, and in either event they 
are entitled to notice. 

The trial Court came to tho conclusion 
that the tenancy had not been legally 
determined by proper notice and dismis¬ 
sed the suit. 

The plaintiffs appealed to the District 
Court, and the District Court held that 
as to half the land the defendants were 
permanent tenants and could not be evic¬ 
ted. As to tho other half the Court held 
that they could be evicted and made a 
decree accordingly. 

It is the defendants who havo appealed 
here. The plaintiffs, though notice was 
served on them, did not put in an appear¬ 
ance. Tho facts which I have to accept 
are that as regards the half of the land 
of which they are not permanent tenants 
the defendants are tenants apparently 
holding under an annual tenancy and I 
think there can be no doubt that as such 
they areontitled to notice before eviction. 
The Judge in appeal said: “in all these 
circumstances I do not think any previous 
notice was necessary.” It is rather un¬ 
fortunate that the point was not dealt 
with a little more fully, because the cir¬ 
cumstances are numerous and somewhat 
complicated. But, as I havo said, they 
result in this: that the defendants wore 
holding as tenants, and as tenants, it 
seems to me, they were entitled to no¬ 
tice. In the case of Vithu v. Dhondi (l) 
we have a discussion oi the question 
whether an assertion by a tenant that he 
is a permanent tenant, whereas in reality 
he is only an annual tenant, is a denial 
of the landlord’s title suohas to make 
eviotion without notice lawful—I mean 
of oourse eviction by order of the Court. 
The discussion resulted in an expression 
of opinion that was not very definite. 
But though not very definite, it was un¬ 
doubtedly to the effect that insuoh a oase 
notice could not be dispensed with. I 
oannot take that deoision as a binding 
authority booauso of its tentative cha¬ 
racter. But it seems to me that it was 
right. I t seems to me that where you 
Tl) [1891] 15 Bom. 407. ~~ 
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have a tenant who is in the ordinary 
course of events entitled to notice, he 
cannot ho lawfully evicted without no¬ 
tice, merely because he asserts that his 
tenancy is of one type although it turns 
out to be of a different type. The neces¬ 
sity for the notice is an incident of ten¬ 
ancy and it seems to me that as it at¬ 
taches to a tenancy, whother annual or 
permanent, it cannot be dispensed with 
although the tenant may assert that he 
[6 a permanent tenant, whereas in reai- 
ity he is only an annual tenant. 

For that reason it seems to me that the 
deoision of the first Court is correct and 
that the decision cf the appellate Court 
in this matter of notice was incorrect. 

I need not trouble myself to discrimi¬ 
nate between facts which have been found 
by the first Court and facts which have 
been found by the appellate Court. The 
result, under the law applicable to the 
case, is that the suit has to bo dismissed; 
because the suit is a suit to recover pos¬ 
session and the plaintiffs are not entitled 
to recover possession. They are not en¬ 
titled to recover possession cf half the 
land, because as to that half defendants 
1 and 3 are permanent tenants. They 
are not entitled to recover possession of 
the remaining half, because whatever the 
nature of their tenancy, the defendants 
have not been served with a proper no¬ 
tice. 

The appeal is therefore allowed, and 
the suit is dismissed with costs through¬ 
out. 

G.P./r.K. Appeal allowed. 

A. I. R. 1920 Bombay 54 

Shah and Crump, JJ. 

Damn Diga —Plaintiff—Appellant. 

• v. 

Vakrya Nathu and others —Defendants 
—Respondents. 

First Appeal No. 170 of 1918, Decided 
on 19th December 1919, from decision 
of First Class. Sub-Judge, Dhulia, in 

Suit No. 43 of 1917. 

(a) Civil P. C. (5 of 1908), O. 9, Rr. 3 and 
8—Several defendant*—Dismissal under R. 3 
against some and under R. 8 against others 
—Subsequent suit is barred against former 
and not against others. 

Where there aro several defendants to i suit, 
the consequences of an order of dism issal for 
default need not noccssarily bo the same against 
all. If the suit is dismissed as against some 
under It. 8, O. 9, and as against tho rest undor 
R. 3 of the s.imc order, a subsequent suit on the 


same cause of action would fce barred as against 
the former but not against tho latter. 

(b) Civil P. C. (5 of 1908), O. 32^ R. 3 — 
R. 3 is imperative—No decree against minor 
can be passed without appointing guardian. 

The provisions of O. 32, R. 3, are imperative 
and without complying with those provisions 
the Court cannot iniko any decree between the 
plaintiff and a minor defendant. [P 55 C 1] 

(c) Civil P.- C. (5 of 1908), O. 9. R. 3 and 
O. 32. R. 3—Dismissal of suit on plaintiff’s 
default in presence of major and minor un¬ 
represented defendants — Dismissal against 
minors being under R. 3 subsequent suit 
against them is not barred. 

Where a suit was dismissed for plaintiff's 
default in the presence of tho major dofcndaut9 
aud thero was no appearance on behalf of the 
miuor defendant, no guardian ad litem of the 
minor hiving beeu appointed: 

Held: that a subsequent suit against the 
miuor on the same cause of action was not 
birred, inasmuch as, (a) tho order of dismissal 
as against tho minor must he taken to have 
been made under O. 9, R. 3, and not under R. S; 
and (b) the minor uot beiug properly represen¬ 
ted in tho suit, no binding order could he made 
as betweeu him aud the plaintiff. [P 55 G 2] 

M. V. Bhat —for Appellant. 

P. V. Kane —for Respondents. 

Crump, J.—The only quetion for our 
decision is whether the lower Court has 
rightly held that this suit is barred by 
the deoision in Suit No. 185 of 1915 of 
the same Court. That tho present plaintiff 
is the representativo-in-intere9t of the 
plaintiff in that suit is not denied. The 
then defendants were three in number, 
and the present defendant was one of 
them. The question is, what is the na¬ 
ture of the order disposing of that suit 
and what is its effect. The terms of the 
order made olearlv show that the Judge 
who made that order dismissed the suit 
for plaintiff's default. The order was 
made at an adjourned hearing and the 
Court must be taken to have acted under 
O. 17, R. 2, and to have based its order 
on the provisions of O. 9. It was argued 
that O. 17, R. 3, applied, hut that is not 
so. The terms of the order show that 
the suit was dismissed on account of 
plaintiff's default and on no other 
ground. The decision in Chandramathi 
Ammal v. Narayanasami Aiyar (1) ap¬ 
pears to contain a correct exposition of 
the relative scope of Ss. 157 and 158, 
Civil P. C., 1882, and that decision is 
equally applicable to Rr- 2 and 3, 
O. 17. As O. 17, R. 2, applies, we must 
refer to O. 9 for tho authority to dismiss 
the suit. _, 

(1) [1910] 33 Mad. 241=5 I. G.~2i. 
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go f a as the first two defendants were 
con 0 e»ied, 0.9, R. 8 , clearly applies. They 
were present and plaintiff was absent. 
B u ffchey are nob parties now and the 
qidstion is how the case stands as bet¬ 
ween plaintiff and defendant 3. I find 
it difficult to follow the lower Court in 
holding that for the purposes of R. 8, 
0. 9 it is sufficient if one or some of se* 
veral defendants appear. It is necessary, 
as I read the law, to bake the case of 
each defendant on its own merits. Here 
the order itself is merely one dismissing 
the suit, and, so far as the present defen¬ 
dant is concerned, may be referred to 
* O. 9, R. 3, just as readily as to O. 9, 
R. 8 . In the one case a subsequent suit 
is barred; in the other it is not barred. 
In the caso of several defendants the 
consequences of an order of dismissal 
need not necessarily be the same against 
all. Toe present defendant was absent 
and prima facie therefore the order of 
dismissal as between him and the plain¬ 
tiff would nob bar a subsequent suit. 

But there is a further fact which re- 
quires consideration. The present de¬ 
fendant was (and is) a minor. In the 
previous suit ho was at the time repre¬ 
sented by a proper, guardian ad litem, 
the Nazir of the Court. At the date 
when the 9 uit was dismissed, the Nazir’s 
appointment had terminated and no 
guardian bad been appointed. A minor 
defenant is a party to a suit in the eye 
of the law, but without the appointment 
of a guardian it was not possible for him 
to appear. It was in fact, owing to the 
absence of any guardian, that the suit 
stood adjourned. The Nazirs appoint¬ 
ment was cancelled beoause the plaintiff 
failed to furnish him with funds as direc¬ 
ted by the Court, but the suit was not 
dismissed owing to plaintiffs failure in 
this respeob. At the date of the dis¬ 
missal there was no guardian and the 
minor defendant was not therefore re- 
jpresented. Now the provisions of O. 32, 
[R. 3, are imperative, and without oom- 
jplying with those provisions the Court 
•could not make any decree as between 
the plaintiff and the minor defendant. 
As between these parties therefore any 
order is (in my opinion) a nullity. And 
the second suit cannot therefore be 
barred. 

I would therefore reverse the decree 
of the lower Court and remand the suit 


for disposal on the merits. Costs to 
be oo9ts in the cause. 

Shah, J.-I concur in the order pro¬ 
posed by my learned brother. 

The facts connected with the previous 
suit filed by Devchand and his son Dig* 
in 1915 have been accurately stated in 
the judgment of the lower Court. It is 
clear on those facts that the order dis¬ 
missing the suit for default is referable 
to O. 17, R. 2, and not to R. 3 of that 
order. By the provisions of R. 3 the 
order mu3t be taken to have been made 
under O. 9. R. 8 , as regards defendants 1 
and 2 in that suit, who were present on 
the date of the order. 

The important question is as to what 
is the effect of that order on the present 
suit. In order to determine that it is 
necessary to consider whether the adop¬ 
ted boy was effectively made a party to 
the suit of 1915, on the admitted facts 

1 am of opinion that he was really not 
a party to that suit at all at the date of 
its dismissal. Ho was joined as dofea*. 
dant 3 to the suit, but the first guardian 
for the minor proposed by the plaintiffs 
in that oase was not accepted by the 
Court. Ultimately the Nazir of the 
Court was appointed the guardian ad 
litem of the minor. But in' oonsoquenoo 
of the plaintiffs in that suit having 
failed to supply the nooes 9 ary funds to 
the Nazir, his appointment as the guar¬ 
dian ad litem was cancelled by the Court. 
The suit was then adjourned to enable 
the plaintiffs to propose another guardian. 
They proposed Laxmibai, the then defen¬ 
dant 2 , but she refused to act as such. 
On the date of the dismissal of the suit 
in faot there was no guardian of the 
minor for the suit, as required by the 
Code of Civil Procedure, and it was not 
possible for the minor to appear on that 
day. Under those oiroumstanoes I am 
of opinion that really he was not a party 
to the suit at all on that day; and it is 
clear that no order binding on the minor 
could have been made in the suit. The 
order of dismissal must be held to be an 
order made on the footing that the only 
defendants in suit were defendants 1 and 

2 (i. e., the natural father and the adop¬ 
tive mother of the adopted boy). On this 
footing I think that the previous suit is 
no bar to the maintenance of the present 
auit.^ O. 9, R. 9, provides that the plain¬ 
tiffs shall be precluded from bringing a 
fresh suit in respect of the same oauso 
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01 action. The order of dismissal affects 
the parties to the suit and cannot he 
held to apply to a fresh suit which is 
r.led against the adopted hoy who was 
not a party to that suit. It is urged for 
‘he respondents that the rule refers to 
the same cause of action and does not 
require that the parties to the fresh suit 
should bo the same in order that the bar 
created by the rule may take effect. No 
authority is cited in support of this pro- 
position; and I am not prepared to hold 
that the rulo bars a suit against a person, 
whc was not a party to the suit dis¬ 
missed for default under R. 8. 

Apart from that consideration. I am 
net satisfied that the cause of action in 
the present suit is the same as that in 
the previous suit. The previous suit was 
against the natural father and the adop¬ 
tive mother o! the adopted hov. Any 
order in that suit could not have affec¬ 
ted the adopted boy. No doubt the prin¬ 
cipal allegation in the plaint related to 
the invalidity of the adoption. But 
there wore further allegations made 
against the defendants in that suit, which 
were personal to themselves as to their 
fraudulent and deceitful acts and intent. 
The relief was claimed against them 
only. Evon ‘assuming that the allega¬ 
tions other than those relating to tbo in¬ 
validity of the adoption were not ma¬ 
terial. 1 am unable to hold that the 
cause of action agxinst the adoptive 
mother and the natural father, jf any, 
is the same as that against the adopted 
hoy. In the prosont suit neither the na¬ 
tural father nor the adoptive mother is a 
necessary or a proper party; and though 
there may he apparent similarity bet¬ 
ween the two causes of action, and though 
the ground covered by the evidence ne¬ 
cessary to prove the material allegations 
in both the suits may he common to a 
largo extent. I feel dear that the cause 
of action, if any, against the natural 
father and the adoptive mothor is quite 
distinct from that against the adopted 
boy. 

I am therefore of opinion that R. 9 is 
no bar to the present suit. 

G.P./r.K Appeal allowed. 


A, I. R. 192C Bombay 5c. 

Shah and Hayward, JJ- 

Hanmant Timaji Desai — Defendant— 
Appellant. 

v. 

Itaghavendra Oururao Desai — I lain 
tiff—Respondent. 

First Appeal No. 6 of 1919, Decided ou 
1-th February 1920, from decision of 1st 
Class Sub-Judge, Dharwar, in Darkhast 
.No. 3IS of 1918. 

Civil P. C. (5 of 1908), O 34, R. 14- Mort¬ 
gage decree providing for sale of property on 
default of two instalments — Decree-holder 
cannot sell it on default of one instalment 
only. 

A decree iu a mortgage suit provided for pay¬ 
ment of the mortgage-debt by instalments and 
directed that in the event of two instalments 
being in default the decree-holder would bo en¬ 
titled to recover the whole sum then due by 
faIc of the mortgaged property. The judgment- 
debtor paid the first instalment, made default 
in the second and paid the third. The decree- 
holder applied to execute the dccreo by salo of 
the mortgaged property: 

Held: that the deciec-holdor was bound by 
the terms of the decroe and was not ontitlcd to 
bring the property to sale, because admittedly 
there was a default in the payment of one in¬ 
stalment only at the time of the application for 
execution. [P 57 C *2] 

X. F. dokhalc —for Appellant. 

It. A. Jahagirdar — for Respondent. 

Shah, J. —This* appeal arises out of 
an application made by the decree-holder 
to execute tho decree passed on an award. 
Originally, in 1901, a simple mortgage 
bond was passed by defendant 1 in favour 
of tho plaintiff and his brother for 
Rs. 6,500. Tho disputes between the par¬ 
ties as to this bond were referred to an 
arbitrator and an award was made. Sub¬ 
sequently on the application of the plain¬ 
tiff which was registered as ft suit, a 
deoroo was passed in terms of the award. 
Under that decree the defendants were to 
pay Rs. 14,000 in eleven instalments. Tbo 
tirst ten instalments wero to ho annual 
instalments of Rs. 1,300 each and the last 
instalment was to be of Rs. 1,000. The 
first instalment was to bo paid on 1st 
August 1916 and the other instalments 
were to bo paid on 1st August every 
following year. Tho decree further pro¬ 
vided that in case of default by defen¬ 
dants to pay any two instalments out of 
the said instalments, the said instalments 
should be paid within six months from 
tho date of default of the second instal¬ 
ment; and in case of default to pay the 
said instalments within six months accor¬ 
dingly plaintiff do recovor the whole of 
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the amount, viz., the amount of the said 
two instalments and the subsequent in¬ 
stalments remaining unpaid on that day, 
together with costs by sale of the pro¬ 
perty mentioned in the simple mortgage 
bond. The defendants paid the first in¬ 
stalment on 1st August 1916, and the 
present darkhast was filed in July 1918 
to recover the second instalment payable 
on 1 st August 1917 with interest by sale 
of a part of the mortgaged property. The 
part of the mortgaged property was speci¬ 
fied in the darkhast, and it was stated 
in the darkhast that the instalment pay¬ 
able on 1st August 1918 had been already 
paid to the decree-holder. The defen¬ 
dants objected to the sale of a part of 
the mortgaged property. 

The First Class Subordinate Judge, 
who dealt with this darkhast, allowed 
execution to proceed on the footing that 
the defendants were personally liable to 
pay the sum of Rg. 1,300 and that it was 
open to the decree-holder to realize that 
amount by the sale of the property men¬ 
tioned in the darkhast not as part of the 
mortgagod property, but as property, 
belonging to the judgment-debtors. 

Irom this crdor the present appeal is 
preferred to this Court, and it is urged on 
behalf of the appellant that the darkhast 
is premature. 

I desire to make it clear at the outset 
that in this darkhast wo are concerned 
only with the prayer of the decree-holder 
to realize the amount of the instalment 
by the sale of a part of the mortgagod 
property. We are not concerned with 
the question as to whether, apart from 
any right to bring to sale a part of the 
mortgaged property, the dooree-holder 
can recover the amount personally from 
the defendants or by the sale of any pro¬ 
perty of the judgment-debtors other than 
the mortgaged property. That question 
does not arise in this darkhast, and I ex 
press no opinion as to the remedy which 
tjje decree-holder may have as regards 
the sum in question against the defen- 

?£ sat" the ° ther '-»•* 

t0 0,earthafcon th ® faot s 

stated above and on the terms of the 
deoree, the present darkhast to bring to 
ale a part of the mortgaged property is 
premature. The instalment of Rs. ifsOO 

tha^fl Part °! d® morfcga 8° amount; and 

“ 8 °* R - l4 ’ °- 34 - that 

•where a mortgagee has obtained a dooree 


for the payment of money in satisfaction 
of a olaim arising under the mortgage, 
he shall not be entitled to bring the 
mortgaged property to sale otherwise than 
by instituting a suit for sale in enforce¬ 
ment of the mortgage. The suit in which 
the plaintiff has obtained the decree now 
sought to bo executed may be treated as 
a suit for sale in enforcement of the mort¬ 
gage within the meaning of this rule. 
But it is clear that the decree-holder is 
not entitled to bring the mortgaged pro¬ 
perty to sale otherwise than by institu¬ 
ting such a suit. Treating the suit out 
of which these proceedings have arisen 
as a suit for sale in enforcement of the 
mortgage, it seems to me that the decree- 
holder is clearly bound by the terms of 
the decree. Under the terms of the 
deoree the plaintiff can reoover the whole 
amount which may have remained un¬ 
paid after default in the payment of any 
two instalments by the sale of the pro¬ 
perty mentioned in the mortgage bond. At 
the date of this darkhast the contingency 
had not arisen, because admittedly there 
was a default in the payment of one in¬ 
stalment only at the time. The whole 
amount had not become due, and the 
right to bring the property to sale under 
the decree had not accrued to the decree- 
holder. Under these circumstances it 
seems to roe that tho present darkhast 
is premature, treating it striotly as a 
darkhast for enforoing the decree by the 
sale of a part of the mortgaged property.. 
In my opinion the lower Court was 
wrong m allowing the property to be 
sold otherwise than under tho terms of 
the decree. 

I would therefore allow this appeal 
and dismiss the darkhast without pre¬ 
judice to the right of the deoree-holder 
to olaim this amount in any subsequent 
darkhast which he may be advised to file. 

Having regard to all the oiroumstanoos 
we direot that eaoh party should bear his 
own costs throughout. 

Hayward, J.-I agree. It is an ano- 
malous deoree and it is quite possible 
that the second instalment of Rs. 1,300 
will be recoverable at onoe personally 
against the judgment-debtor - notwith- 
standing the provisions of Rr. 4 and 6 . 
O. 34, Sob. 1, Civil P. C. But it seems 
to me quite clear that the amount is not 
recoverable now by the sale of any part 
of the mortgaged property both in view 
of the preoise terms of the deoree and of 
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the principles underlying R. 14, O. 34, 
Sch. 1, Civil P. C. 

o.p./R K. Appeal allowed, 

A. I. R. 1920 Bombay 5S (1) 

Heaton and Pratt, JJ. 

Mayi 'i J is Bkuk iudas —Appellant. 

v. 

Ghelabhai Gulabdas — Respondent. 

First Appeal No 234 of 4913. Decided 
on 1st December 1919, from decision of 
Dist. Judge, Surat, in Misc. Insol. Case 
No. 14 of 1915. 

Provincial Insolvency Act (3 of 1907), Ss. 
43, 46 and 47—Sentence under S. 43 can be 
suspended till disposal of appeal. 

On au appeal from a sentence of imprison¬ 
ment uuder S. 43, Provincial Insolvency Act, 
the High Court has power under O. 41, R. 5, 
Civil P. C., road with Cl. (2), S. 47, Provincial 
Insolvency Act, to suspend the seutonce until 
the appeal is disposed of. [P 53 C l] 

Heaton, J. —We are dealing with an 
interlocutory matter that arises out of 
an appeal tiled under Cl. 2, S. 46, Pro¬ 
vincial Insolvency Act, 3 of 1907. The 
appellant was sentenced to three months 
simple imprisonment. He has appealed. 

There is no doubt that the appeal lies 
and not unnaturally he wants the sen¬ 
tence of imprisonment suspended until the 
appeal is disposed of. Otherwise he 
6 tands a very good chance of serving out 
the entire term of imprisonment before 
the appeal is heard. It has however, 
been objected—and this is the only point 
that seems to me really to need atten¬ 
tion—that we have no power to suspend 
the imprisonment or release a person on 
bail. That argument however I think is 
mistaken. Cl. 2, S. 47, Provincial Insol¬ 
vency Act, tells us that in dealing with 
this appeal we are to follow the provi¬ 
sions of the Civil Procedure Code. At 
least that is the effect of what that 
clause says. Now under the Civil Pro¬ 
cedure Code we have power to stay pro¬ 
ceedings under an order appealed from. 
That 1 think is quite plain from O. 41, 
R 5. Civil P. C., and all we are asked 
to do is to stay proceedings under the 
order appealed from. We do this by 
• making an order which will secure the 
release of the appellant from jail on 
]such terms as may be provided. Wo 
leave the terms to he settled by the Dis¬ 
trict Judge, who will direct what security 
should be taken from sureties to secure 
the surrender of the appellant should he 
hereaftor he called upon to surrender. 


The District Judge, will make out an 
order to the jailor directing the reloise 
of the appellant when security to his 
satisfaction has been furnished. 

Costs of this matter will be costs in 
the appeal. 

Pratt, J. —I concur. In regard to the 
argument that O. 41, R 5, does not 
apply because there is no decree to be 
executed, it seems to me that the provi¬ 
sions in that rule which provide for stay 
of proceedings under an order are ap¬ 
plicable. For instance an order of arrest 
before judgment under O. 38, R. 4, would 
be appealable under S. 104 (b), Civil P. 
C., and it could not be contended that 
the Court of appeal in such a case would 
not have the power to stay further pro¬ 
ceedings either by suspension of the sen- 
tenceor directing the release of the appel¬ 
lant on his giving th3 hail. That this 
provision of the Civil Procedure Code 
would be applicable was apparently the 
veiw expressed by Bay ley, Actg, C. J., 
in Hormarji Ardesir Hormarji , In the 
matter of (1). 

G.P./r.K. Order accordingly. 

(1) (1893) 17 Bom.”3347” 
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Shah and Crump, JJ. 

Sayindas Bhuhandas —Appellant. 

v. 

Ghelabhai Gulabdas —Respondent. 

First Appeal No. 234 of 1918. Decided 
on 1st December 1919, from decision of 
Dist. Judge. Surat, in \Iiso. Insol. Appln. 
No. 14 of 1915. % „ 

# Provident Fundi Act (9 of 1897), S, 4 — 
Money in provident fund does not vett in 
receiver—Fraudulent dealing with it by in¬ 
solvent is not offence under Provincial Insol¬ 
vency Act (3 of 1907), S. 43. 

By virtue of S. 4 neither the receiver nor the 
creditors of an insolvent have any right to 
money drawn by the insolvent from his com¬ 
pulsory deposit in a Railway Provident Fund. 
There can therefore bo no fraudulent deal¬ 
ing in respect of such money such as is made 
punishable by S. 43. Provincial Insolvency Act. 

1 [P GO C 1J 

K. Mehta— for Appellant. 

JJ. V . Divatia —for Respondent. 

Crump. J.—The appellant in this case 
appeals a’ainst an order of the District 
Judge of Surat sentencing him to three 
moths' simple imprisonment under S. 43, 
Provincial Insolvency Act (3 of 1907). 

The facts are shortly as folio .vs : The 
appellant Nagindas was in the employ of 
the B. B. & C. I. Ry. Co. On 3rd Novem- 
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ber 1909 bo was adjudged an insolvent 
under S. 16 of the Act, and a receiver 
was appointed. In January 1918 he 
resigned bis appointment with the rail¬ 
way company and drew from them a sum 
of Rs. 2,000 odd which stood to his credit 
in the books of the Railway Provident 
Fund. This money was not paid over 
to the receiver and in the lower Court 
it was alleged that Rs. 1,600 out- of 
this sum had been paid by the in¬ 
solvent to his wife. It is with reference 
to this transaction that the learned Dis¬ 
trict Judge has held him guilty of a 
fraudulent act within the meaning of 
8 . 43 (2) of the Aot. 

The reasoning of the learned District 
Judge may be summarized as follows : 
The protection afforded to the moneys in 
the Provident Fund by S. 16 (2) (a) of 
this Act ceased as soon as these moneys 
came into the hands of the insolvent and 
they forthwith vested in the receiver and 
become divisible among the creditors as 
provided by S. 16 (4). But in accordance 
with the doctrine in Cohen v. Mitchell (l) 
the insolvent was entitled to return the 
money received from the Provident Fund 
unless and until the receiver intervened, 
and had ho merely retained it he 
would not have been guilty of any fraud. 
But he had advanoed a false story to 
iprove that the money had been paid to 
bis wife in satisfaction of a legal claim. 
This allegation amounted to a fraudulent 
.transfer punishable under S. 43. 

The case of Cohen v. Mitchell (l) is not 
a decision on the Provincial Insolvency 
Aot, but on the English Bankruptcy Act 
(46 & 47 Vic, o. 52), and the decisions on 
which the learned Distriot Judge has 
relied for extending the applicability of 
the doorine therein laid down to the case 
before him are decisions in oases arising 
in the presidency towns prior to the 
Presidency Towns Insolvency Aot, 1909, 
These oases are governed by the provi¬ 
sions ol the Indian Insolvency Aot, 1848. 
It is therefore necessary in the first inst¬ 
ance to examine the terms of the relevant 
statute. 


It is nob disputed that the deposi 
with which we are now concerned was 
compulsory deposit as defined in S { 
Provident Funds Aot, 1897, and it i 
clear that at the date of the adjudioa 
U) [18901 95 Q. B. D. 205=69 L. J. Q. B. 4C 
~G3L. T , 206=98 W. R. 851=7 Morre 


tion order it was not at the disposal of 
the insolvent for his own benefit. There¬ 
fore it was not at that date “ property 
within the definition contained in S. 2 (1) 
(e), Provincial Insolvency Act, and did not 
therefore vest in the receiver under S. 16 
(2). But, apart from the provisions of 
S. 4, Provident Funds Aot, 1897, it be¬ 
came “ property ” as soon as the money 
was paid to the insolvent, and was thus 
property acquired by him after the date 
of the order of adjudication. Under S. 16 
(4) such property 

“ shall forthwith vest in the Court or receiver 
and shall become divisible among tbo creditors 
in accordance with the provisions of sub-S. (2), 
Ol. (a). " 

At first sight it would appear that 
these words in their literal construction 
are free from any doubt. 

Bub there are grounds for holding that 
these words should not be literally con¬ 
strued. Iu Cohen v. Mitchell (L) the 
Court declined to follow the literal 
construction of Ss. 44 and 54, English 
Bankruptcy Aot, on the ground of in¬ 
convenience and the Courts in India, 
in dealing with the analogous pro¬ 
visions of S. 7, Insolvency Aot (11 & 12 
Vic. o. 21) have allowed themselves the 
same measure of freedom : sooAZtma/i- 
mad v. Vadilal Devchand (2). These 
Acts are in pari materia, and tbo consi¬ 
derations v/hich havo led the Courts to 
reject a literal oonstruotion are equally 
present in the ease of the Provincial In¬ 
solvency Aot. Nor is there so great a 
difference between the words employed 
by the legislature as to permit of any dis¬ 
tinction. It must therefore follow that 
in the present ease also the dextrine in 
Cohen v. Mitchell (l) is applioable. 

But it remains to consider the effect of 
S. 4, Provident Funds Aot, 1897. So far 
as the section bears upon the facts of this 
case it runB as follows : 

Noithor tho Official Assigneo nor a roooiver 
appointod under Oh. 20, Civil P. 0., ahall bo en¬ 
titled to or have any claim on any such com¬ 
pulsory deposit (i. o., any compulsory doposlt in 
any Railway Provident Fund)." 

By virtue of S. 59, Provincial Insolvency 
Aot, the reference to Oh. 20, Civil P. C., 
must for the purposes of this ease be con¬ 
strued as applying to S. 16 of the former 
Act. What then is the force of the words 
shall be entitled to or have any claim 
on any such compulsory deposit ? M We 
are not here concerned with oases of afc- 

(2) [1919] 43 Bom. 890=63 I. 0, 197. 
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tacbment under u decree or order of a 
Court, and it is unnecessary to refer to 
tiie provisions of the Code of Civil Proce¬ 
dure to which reference is made in S. 1G, 
Provincial Insolvency Act. We have a 
specific provision applying directly to the 
case of a receiver appointed under that 
Act. The question is whether the learned 
District Judge is right in holding that 
the protection atforded by the section 
ceases when the money comes into the 
hands oi the depositor. In my opinion 
that is r oo restricted a construction. The 
words used are very wide. No receiver 
jhas any claim on such compulsory depo¬ 
sits. If that is so. how can he claim to 
receive the money when it is paid into 
the bauds of the depositor ? The case of 
Official Assignee o/ Madras v. Mary Dal- 
gairns (3) is hero in point. That decision 
was prior to the amendment of the Pro¬ 
vident Funds Act in L903 whereby Cl. 2 
was added to S. 4, and is therefore a de¬ 
cision as to the effect of Cl. (1) of the sec¬ 
tion. It was hold that the effect of Cl. (1) 
was to deprive the Official Assignee of 
the right which had otherwise vested in 
him to receive the sum standing to the 
credit ot the insolvent ou the insolvent's 
retiromoufc from the service. That deci¬ 
sion is with reference to S. 7, Insolvency 
Act, hut it is equally applicable to the 
present case. In my opinion that decision 
is correct and should be followed. The 
result is that neither the receiver nor the 
creditors have any claim to the money 
drawn by the insolvent, and therefore) 
there could be no fraudulent dealing such 
as is made punishablo by S. 43, Provin¬ 
cial Insolvency Act. 

In tbi 3 view of the ca3e it is unneces¬ 
sary to determine whether on the basis 
of the lindiDg3 of the District Judge any 
fraudulent dealing is established. It may 
however be romarked that it is difficult to 
reject the defence specifically pleaded by 
the insolvent that he was undor a bona 
fide belief that the amount was not at¬ 
tachable and consequently did not vest 
in the receiver. Even if it be assumed 
that the learned District Judge has cor¬ 
rectly apprehended the law, the point is 
surrounded with so much doubt that the 
insolvent may well have entertained a 
bona fide belief that the amount in ques¬ 
tion was entirely at his disposal. 

For these reasons 1 would set aside the 
order of imprisonment . The respond ent 
( ) 26 Mad. 440. 
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to bear the costs throughout. The bail 
bond to be discharged. 

Shah. J .—I concur. 

G.P./r.K. App eal decreed. 

A. I. R. 1920 Bombay 60 

Shah and Crump. JJ. 

Kachu llavji Mindhe Vanjari —Appel¬ 
lant. 

v. 

Trim oak Khemcliand Gujrathi —Res¬ 
pondent. 

Letters Patent \ppeal No. 23 of 1918 
Decided on 19th November 1919, against 
decision of Heaton, J., in S. A. No. 413 
of 1916. 

Civil P. C. (5 of 1908), O. 21. R. 89—Appel¬ 
late order dismissing application to set aside 
sale is not appealable — Decree-holder being 
auction-purchaser is immaterial. 

No secoud appeal lies from an appellate order 
dismissing aa application under O. 21, R. 89, 
to set aside an execution sale. The accident of 
the auction-p'irehascr being the 'decree-holder 
makes no difference. £P 60 C 2) 

P. V. Kane —for Appellant. 

A . G. Dcsai —for Respondent. 

Judgment. — It is urged as a prelimi¬ 
nary objection to this appeal that no se¬ 
cond appeal lies tothisCourt. The origi¬ 
nal application out of which this appeal 
has arisen was made under R. 69. O. 21, 
by the judgment debtor. That application 
was rejected. There was an appeal from 
that order to the District Court of Nasik 
and that apoal was dismissed. From the 
order dismissing the api eal a second ap¬ 
peal was preferred to this Court; and the 
point now raised is that such a second 
appeal is not competent. It is clear that 
the appeal to the District Court was an 
appeal undor Oi 43, R. 1, Cl (j), and that 
under S. 104, sub-S. 2, Civil P. C., no ap¬ 
peal can lie from any order passed in 
appeal under the section. The only 
ground upon which it is said that the 
present case falls outside the scope of 
S. 104, sub-S. 2, is that the auction-pur¬ 
chaser happens to be the decree-holder 
and that the order on the application of 
the judgment-debtor is an order rolating 
to the execution of the decree between 
the parties under S. 47. Wo do not 
think however that the accident of the 
auct ion-purchaser being the decree-holder 
makes any difference in the effect of the 
provisions of S. 104, sub-S. 2. Whether 
the auction-purchaser be the decree- 
holder or a third person, the result is the 
same so far as the appealability of the 
order is concerned. 
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Akbaralli v. Abdul Ajiz 


Ths appeal must dhereford be dis¬ 
missed with costs on the ground that no 
second appeal lies to this Court. 

G.P./R.K. Appeal dismissed. 

A, 1. R. 1920 Bombay 61 

Macleod, C. J. and Heaton, J. 
Akbaralli Mir Inayatalli and others — 
Plaintiffs—Appellants. 

v. 

Abdul Ajiz Mirsaheb Jahagirdar - De¬ 
fendant—Respondent. 

Second Appeal No. 24 of 1919, Decided 
on 5th January 1920, from decision of 
Dist. Judge, Ahmednagar, in Appeal 
No. 52 of 1917. 

(a) Advcrie PostecsSon — Decree passed — 
Prior possession cannot be tacked on to latter 
one. 

Tho period of adverse possession is calculated 
for the benefit of the party setting up adverse 
possession, and if a decree is pissed against him 
then there is an end of that period,and he must, 
if ho wishes to acquire a good title by adverse 
possession, start afresh alter the decree. 

(b) Adverse possession — Proof—Pr^of 0 bf 
adverse possession in face of decree must be 
very strong. 

It would require very strong evidence on 
iho Part of a losing parly to acquire a fresh 
litle by adverse possession against tho docreo of 
a Court and he must act in such a way that the 
parties interested could have uo doubt whatever 
with regard to his motives in order that thoy 
might bo enabled to take proper steps to stop 
time from running. (p qi q 2 j 

hut* 1 * 0 * aDd J ' Rele ~ lot A PP6l- 

S. R. Bakhale—loT Respondents. 
Judgment.-The plainbififa brought 
this amt to establish their sole right to 
manage the Devasthan of Uatbal, alleg¬ 
ing hereditary right and anoient and im¬ 
memorial custom, against defendants 1 
and 4 as representing a Board of manage- 
ment elected by various oosharers under 
fqnn C °'!°? tor a order of 23rd March 

1 ™. qo ° 8fclon appears to have 

been deoided against the plaintiffs by a 

IRQ 1 '? 00 t V he H,gh Coarb in Suit No. 96 of 
lead which was passed on 7th July 1896 

Apparently after tho decree was passed 

the pUintiffs remained in possession, and 

Sd«, h In 8 0 T- a f 0tUallydon6 by the other 
side to got into possession until the Col¬ 
lector s order of 1 st August 1908. 
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of the original possession. That is an 
argument which we cannot accede to. The 
period of adverse possession is calculated 
for the benefit of the party setting up 
adverse possession, and if ,he loses, then 
there is an end of that period, and he 
must, if he wishes to acquire a good title 
by adverse possession, start afresh after 
the decree. Bat we cannot presume, 
since the decree was passed by the High 
Court on 7th July 1896, that the plain¬ 
tiffs in this suit determined at once to 
hold adversely to the successful party, 
and in effect in contempt of the decree 
of the High Court. It is quite possible, 
after the deoree had been passed and 
after the successful party was so remiss 
in seeking to execute it, tho plaintiffs 
might have gathered fresh courage, and 
might have, after a oertain period had 
elapsed from the date of tho decree, 
determined to set up again a title in 
themselves against the successful party 
in that suit. But we have no ovidence of 
that and certainly there is no evidence 
that they took that attitude boforo 1st 
August 1908. But we think that it would 
require very strong ovidenco indeed on 
the part °f a losing party to acquire a 
fresh title by adverse possession againsti 
the deoree of the High Court or of any. 
Court, and ho would certainly have to 
act m such a way that the parties inter¬ 
ested could have no doubt whatever with' 
rogard to his motives in order that thev! 
might be enablod to take proper steps to 
stop time from running. But in this 
case, although the exeoufcion ©f the de 
oree m Suit No. 96 of 1893 was barred 
by time, yet as laid down by the late 
Chief Justice in Bala Kusliaba v. Aba i 
Amrita (l), although the remedy may be 
barred the right remains. We thereto 
think that the decision of the learned 
District Judge was correct. The appeal 
fails and must be dismissed with costs. 


g.p./r.k. 


% 

Appeal dismissed 


(1) [1909] 4 I. 0. 246. 
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A. I. R. 1920 Bombay 62 

Macleod. C. J. and Heaton. J. 

Gan pat Ramrao Masur — Defendant — 
Appellant. 

v. 

Krishna das Padmanabh CJia nda va rka r 

— Plaintiff — Respondent. 

Second Appeal No. 294 of 19is. Deci¬ 
de 1 on 20th November 1919. from deci¬ 
sion of Dist. .Judge. Ivanna. in Appeal 
No SO of 1917. 

Cooperative Societies Act (2 of 1912), 
S. 42 (2) (e)—Orders under S. 42 (2) (e) by 

liquidator for collection of assets cannot be 
challenged in civil Court. 

Where in iho course of winding-up a Co¬ 
operative Society the liquidator makes orders 
undor S. *P2, in order to collect certain assets of 
tho Society from persons whom he thinks are 
responsible to account to him for such assets, 
the civil Court has no jurisdiction to intervene. 

[P 02 C 2] 

S. S. Pathar — ior Appellant. 

S. N. Karnad —for Respondent. 

Macleod, C. J.— These are four com¬ 
panion second appeals. In the original 
suits certain parties, against whom orders 
had boen passed by the liquidator of 
tho Chandavar Agricultural Co-operative 
Stores Society, filed the suits for a decla¬ 
ration that the orders passed by the 
liquidator were null and void. Tho facts 
are that this Society was in the process 
of being wound up, and a liquidator had 
been appointed. He mado certain oiders 
against these various plaintiffs in the 
course of tho winding-up, in order that 
he might get in the assots of tho Sooioty. 

Section 42 (2) (e). Act 2 of 1912. gives 
tho liquidator power to give such direc¬ 
tions in regard to the collection and dis¬ 
tribution of the assets of the Society, as 
may appear to him to be necessary for 
winding up the affairs of tho Society. 

R. (4) under the section provides that 
“whoro au appeal from any order made by a 
liquidator under this section is providod for by 
tho rules, it shall lie to the Court of the Dis¬ 
trict Judgo." 

As a matter of fact an appoal is not 
provided for by the rules. Then sub- 

S. (9), provides : 

"Savo in *so far as is herein before expressly 
provided, no civil Court shall have any jurisdic¬ 
tion in respect of any matter connected with 
the dissolution of a registered Society under this 
Act.*' 

That subsection ousts the jurisdiction 
of a civi’ Court entirely. It is impossible 
to 9 eo how wo can deal with a matter 
which is connected with the dissolution 
of a registered Society. As was pointed 


out in Mathura Prasad v. Sheobalak Ram 
(1). though the liquidator may be proba¬ 
bly wrong in passing an order, still, if 
tho order was one within S. 42 of the Act, 
the civil Court has no option, but to en¬ 
force it, and no appeal lies to the District 
Judge nor a second appeal to tho High 
Court. Of course, if the liquidator passes 
an order which does not come within 
S. 42, that is a different matter alto¬ 
gether. Hero these are orders made by 
him in order to collect certain assets of 
the company from persons whom he 
thought were responsible to account to 
him for such assets. Therefore all these 
orders were matters connected with the 
dissolution of a registered Society and the 
civil Court has no jurisdiction. There¬ 
fore Second Appeal No. 294 of 1918 must 
be allowed, the decree set a9ido and the 
suit dismissed with costs throughout, and 
Second Appeals Nos. 881, 882 and 888 of 
1918 are dismissed with costs. 

Heaton, J.— I concur. It seems to me 
that the legislature could hardly have ex¬ 
pressed themselves with greater force and 
greater clearness than they have done in 
Cl. (6). S. 42, Act 2 of 1912. They in¬ 
tended to exclude tho jurisdiction of the 
civil Courts, and they have mado it quite 
plain by the words used what their in¬ 
tention was. It is not for us to try and 
evade or stultify the intention of the 
legislature so clearly expressed, by hair¬ 
splitting arguments as to whether a 
particular act or order of the liquidator 
is or is not concerned with the dissolu¬ 
tion of a registered Society. There can 
bo no doubt that all his acts as liquidator, 
at any rate, in all ordinary oases, are con¬ 
cerned with the dissolution of a registered 
Society, and it is only if a liquidator's 
act or order is shown to be clearly ultra 
vires, that is outside the powers con¬ 
ferred upon him by law as a liquidator, 
that tho civil Court could possibly inter¬ 
vene. What the liquidator has done in 
these cases is a very ordinary kind of 
thing for the purpose of liquidation. Ho 
ha 9 done his best to get in tho assots of 
the Society, which ho is expressly em¬ 
powered to do by Cl. (e), S. 42 of the Act, 
and ho has given such directions, or made 
such orders, as seemed to him in the cir¬ 
cumstances of tho case to be the most 
effective way of getting in what after 
inquiry ho had come to the conclusion 
were the assets of the S ociety . It seems 
(1) [1918] 40 All. 89=42 I. C. 9G8. 
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to me that it would be both against the 
law and against our conscience to hold 
anything else than that these suits are 
excluded from the jurisdiction of the civil 
Court. 

G.P./n.K. Appeal allowed. 


A. I. R. 1920 Bombay 63 

Shah and Hayward, JJ. 
Permcshwari Subbi —Applicant. 


v. 

Emperor — Opposite Party. 

Criminal Appln. No. 417 of 1919, Deci¬ 
ded on 24th February 1920, for revision 
of order of Sess. Judge, Kanara. 

Penal Code (45 of 1860), S. 372—Perform¬ 
ance of 'gejjee' ceremony of minor girl does 
not amount to offence under S. 372. 

The mere performance of what is known as 
the ‘gejjee* ceromony in respect of a miuor girl 
8009 not amount to a disposal of the girl with 
the intent that she shall be employed or used 
for tho purpose of prostitution, within the 
meaning of S. 372. [P 68 C 2] 

G . P. Murdeshwar —for Accused. 

S. S. Patkar — lor tho Crown. 


Shah, J.—Tho applicant boforo us has 
been oonviofced undor S. 372, I. P. C., for 
having disposed of her daughter Subbi 
under tho age of 16 with intent that she 
shall be employed or used for the pur¬ 
pose of prostitution. The trial Court 
found that the ceremony described in 
the record as gojjee ceremony was in 
fact performed in respect of the girl in 
question, and that the performance of 
that ceremony amounted to a disposal of 
the girl within the meaning of the sec¬ 
tion. The accused was accordingly con¬ 
victed. In appeal the learned Sessions 
Judge has found that 

" a 6**1# who, upon tho strength of tho 'gejjeo' 
ceremony alone, should bogin to practise bar- 
lotry, would inour reprobation among her fol¬ 
lows, and would bo put out of communion with 
the caste. Dedication to tho life of a courtesan 
is not mado by ‘gojjee* shastrabut by ‘fals- 
hobhan, which is the wedding of tho votaress 
and her god.” 

It is further found by him that the 
girl in question has not become a prosti- 
tute and that it is not admitted that she 
is intended to become a prostitute. He 
apparently believed the evidenoe ad- 
duoed to show that some of tha girls who 
had gone through this ceremony were 
marned women. He felt however pres- 
sod with what he believed to be the effeot 
of certain decided cases and confirmed 
the conviction and sentenoe. 

In the application before us it has been 
argued on behalf of the applicant that 


on the findings there is no dedication of 
the girl which would amount to a dis¬ 
posal within the meaning of S. 372. I.P.C. 
It seems to me on the findings of the ap¬ 
pellate Court that this contention is well 
founded. It may be that the perform¬ 
ance of the ‘gejjee’ ceremony may ulti¬ 
mately facilitate the fall oi this girl. But 
it is not a necessary consequence of the 
ceremony; according to the findings that 
she should be treated as a girl dedicated 
to a temple as a dancing-girl. The de¬ 
cisions in Queen-Empress v. Tip pa (l) 
and Reg. v. Jaili Bhavin (2) must be 
taken to have been based upon tho pro¬ 
ved or admitted facts in those oases. In 
both these cases there was undoubtedly 
the fact of the dedication of tho girl to 
the temple. In the present case on the 
findings it cannot be said that the girl is 
dedicated to the temple. On the con¬ 
trary, on the findings of the appellate 
Court it would appear that the ceremony 
described as the 'falshobhan* ceremony 
would mark the st*ge when the girl is 
dedicated to the temple. Tho distinction 
which the Sessions Judge has drawn bet¬ 
ween the two stages marked by the per. 
formanoe of the gejjee ceremony, and 
the fal8hobhan' ceremony is apparently 
based on the evidence in the case and 
must be accepted for the purpose of this 
application. 

In the ease of Srinivasa v. Annasami 
(3), to which a reference has been 
made, tho facts were different. This 
case, like the other two oases, must be 
taken to have been deoided with reference 
to the facts of the ease. In the present 
oase it seems to me that the position of 
the girl for all praotioal purposes with 
reference to her surroundings oontinued 
to be much the same after the ceremony 
as it was before. She oontinued to live 
with her mother, and it is not shown to 
be a necessary oonsequenoe of the per- 
formanoe of the oeremony that she should 
either leave her mother or that she oan- 
not marry, or that she must lead the life 
of a prostitute. Under these circum¬ 
stances the mere faot of the performance 
of the oeremony cannot be treated as am¬ 
ounting to a disposal within the meaning 
of S. S72 of. the girl by her 'mother. It 
must be distinctly under stood that I 
have reaohed this conclusion on the faots^ 

(1) [1892] 16 Bom. 787. " ~ 

(2) [1869] CB.H.O.R, GO Or. 

(3) [1892] 16 Mad. 41=1 Woir 865. 
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found by the lower appellate Court in 
this case. 

I would make the Rule absolute set 
aside the conviction aDd sentence and 
direct the hue. if paid, to be refunded. 

rbe bail bonds to bo cancelled. 

Hayward, J. —I concur. The cere¬ 
mony known as 'gejjoe' shastra that was 
performed has been held to have been 
merely preliminary and not the ceremony 
of dedication known as falshobban* which 
has been held the final ceremony. The 
case diners therefore, from the complete 
deJieation to a temple which was pro¬ 
ved in the cases of Reg v. Jaili Bhavin 
(2, and Queen.Empress v. Tippa (1). It 
-seems to me therefore that there has been 
no disposal of the girl on the (acts found 
by the learned Sessions Judge within the 
(meaning of S. 372, I. P. C. 

G.P./r.IC. Rule made absolute. 


A. I. R. 1320 Bombay 64 

Macleod, C. J., and Heaton, J. 

Lax mi shankar Devshankar — Plain¬ 
tiff—Appellant. 

v. 

Hanjabhai Usufalhj —Defendant—Res- 
pondent. 

First Appeal No. 265 of 1917, Decided 
on 25th November 1919, from decision 
of Addl. IstClass Sul).Judge, Ahmedabad, 
in C. S. No. 476 of 1915. 

Civil P. C. (5 of 1908), O 6. R. 17 — Plaint 
in suit under O. 21, R. 103, for possession 
against mortgagee in possession cannot be al¬ 
lowed to be amended into one for redemp¬ 
tion. 

Plaiutiff, tbo assignee of a decree for certain 
property, applied to execute the decree but exe¬ 
cution was opposed by thedefendaut whojolaimed 
to be in possession as mortgagee. Pliiotifl 
then applied under O. 21, R. 07, Civil P. C., to 
have the obstruction removed. The Court with¬ 
out making any inquiry whether the cliiru of 
the defendant to be in possession as mortgagee 
was good against the pliintifl, dismissed the 
application and referred plaiutif! to a regular 
suit and this order was confirmed upon appeal. 
He thou brought a suit under O. 21, It. 103 of 
the Code, for possession of the property alleging 
that there was no mortgage which he need re¬ 
deem. It was found tbit the mortg%ge was not 
nominal nor was it without consideration. He 
thereupon asked to bo allowed to amend the 
plaint and convert the suit into one for redemp¬ 
tion, but his request was disillowed and his 
suit dismissed. On appeal to the High Court: 

Held: that the suit had been rightly dismissed 
and that the plain till could not bo allowed to 
amend his olaint as such amendment would 
entirely alter the nature of the suit. [P 66 C 2] 

G. .V. Thakor —for Appellant. 

IT. V. Divalia — for Respondent. 


Macleod, J.— The property to 
which this suit refers is situated in Ah- 
medibad and known as the Dudhadhari 
vadi. which was managed by the Mo- 
hants of a certain temple. The last Mo¬ 
han" was one Surajbharthi who disap¬ 
peared in 18S6. Thereafter one of his 
sons Dattabharthi took his place until ho 
went on a pilgrimage. In 1902 a report 
hiving been received that be was dead, 
one Vaghbharti was instilled on the Gadi 
alleging that he was a chela of Suraj- 
bharthi. Une Shivhharthi, claiming to 
be the chela of Dattabharthi, filed a 
suit in the Mamlatdar’s Court for posses¬ 
sion. Menwhile Dattabharthi returned 
and a decree was passed in Shivbharthi's 
favour in 1901 under which Dattabharthi 
got possession of the vadi. Dattabhar¬ 
thi and Shivhharthi mortgaged the pro. 
perfcv to oneShivnath in 1904 for Rupees 
3.000, and again executed a fre9h mort¬ 
gage. which consolidated the first mort¬ 
gage. on 25th October 1904 for Rs. 5.000 
Shivanath got possession of the property 
as mortgagee. Then Vaghbharthi filed a 
suit for possession against Dattabharthi 
Shivhharthi and Shivnath. Yaghbharthi 
and Dattabharthi referred the disputes 
between themselves to arbitration, and 
under an award decroe the property was 
awarded to Yaghbharthi on payment of 
Rs. 1,201 to Dattabharthi. That sum 
was paid in satisfaction, which was re¬ 
corded. It must be noted that Shivnath 
and Shivhharthi were not parties to 
these proceedings. Vaghbharthi then at- 
temptei to obtain possession of the pro¬ 
perty under the award decree, hut owing 
to the opposition of Shivnath and Shiv- 
bharthi he did not obtain possession. Hi9 
next step was to file a redemption suit 
against Shivnath and that wasdismissed 
for nonpayment of court-foe9. 

In 1910 ho again attempted to issue 
execution under the award decree but 
that application was dismissed for de¬ 
fault. In the same year Dattabharthi 
and Shivhharthi executed another mort¬ 
gage to Shivnath for a total of Rs. 9,000, 
which included the Rs. 5,000 belonging 
to the mortgage of 1904. It was obvious 
that Dattabharthi was then adopting an 
attitude opposed to the award decree. 
In February 1911 Vaghbharthi agreed 
to sell to Laxmishankar, the present 
plaintiff, hut the sale deed was not regis¬ 
tered until 21st February 1912, aud it 
was not until 1915 that Vaghbharthi as- 
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signed the award decree to the pur¬ 
chaser. About the same time the sale deed 
to Laxmishankar was registered, Shiv- 
nath, Dattabharthi and Shivbhartbi pur¬ 
ported to sell the property to the present 
defendants for Rs. 25,000, and Shivnath 
was actually paid Rs. 12,000, and passed 
an idomnity bond undertaking to refund 
Rs. 12,000 if it was found that the ven¬ 
dor had no title. Laxmishankar in 1912 
issued • darkhast to execute the award 
decree and execution was opposed by the 
present defendants. He then applied by 
Miscellaneous Application No. 87 of 
1913 to have the obstruction removed. 
That application was made under O. 21, 
R 97. The Court rejected the appli- 
•cation and said that the applicant must 
bring a regular suit if ho wants posses¬ 
sion from Shivnath. the original mort¬ 
gagee, or his representatives in the cir- 
cumstances stated above. It did not 
attempt to enter into an inquiry whe¬ 
ther the claim of the mortgagee to be in 
possession was good against the appli¬ 
cant, The applicant appealed from that 
order and tho order was confirmed by a 
decree of tho High Court in First Ap¬ 
peal No. 1G8 of 1913. The judgment 
says: 

•*It is clearly for tho benefit of the purchasers 
of bbivoatb’s rights undordoed of 23rd February 
l'J13 to keep alivo thcso mortgago right?. Wo 
.cannot hold that they have boon extinguished. 
It may bo a question whethor Shivnathji had 
^nv rights, but that could only be established 
in a suit brought against Shivnathji or his 
transferees, who wero not partice to tho award 
decree. 


Thereupon the plaintiff filed this suit 
under O. 21. R. 103. It states that: 
any party not being a judgment-debtor against 
Whom an ordor is made under R. 93, R. 99 or 
institute a suit to establish tho right 
whioh ho claims to tho proseot possession of tho 
proporty; but subject to tho result of such suit 
•<if any), the ordor shall be conclusive." 

There must be some distinction bet- 
ween a regular suit and a suit filed under 

r 1 ’-?' - 103 ' Ttl0ro ' 3 * gpaoifio period 
05 limitation presoribei for suits brought 
under O. 21 _R. 103, namely, Art. ll-A, 

■ thl ?n A0 V ® u , fc . fcha t only applies when 

•und^O^i^n'S 8 W ' th an application 
. ' %}• P" enters upon an inquiry 

tomi W' ^f 9 th ! ° Uim: 600 R ''*' 
tomj! 8 Limitation Aot, p. 215, referring 

to Meerudtn Satb v. Raima Bibi (l) and 

other oases oited in foot-note 4. But if 

flnt\ P , P0ar8 that tho Court beelines to 
•enter npon an inquiry regarding the 

L1U04J 27 Mad. 2B. - "*=--- 
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validity or otherwise of the mortgage or 
other title on which the person obstruct¬ 
ing the possession of the decree-holder 
relies, and directs the decree-holder to 
bring a regular suit, then it seems to me 
that it is no use for the decree-holder to 
bring a suit under O. 2L, R. 103. He is 
referred to the ordinary proceeduro to 
establish a claim which ho seeks to make 
against tho proporty. In this ca9e as the 
Subordinate Judge had made uo inquiry 
into the validity of Shivnath s mortgage, 
but merely directed the decree-holder to 
bring a regular suit and that order was 
confirmed by the High Court, it follows 
that no conclusive order had been made, 
and the decree-holder was entitled to his 
ordinary remedies to establish his right 
to tho property cl limed by Shivnath, and 
he could only do that by getting the 
mortgage set aside. This suit now under 4 
appeal although filed under O. 21, R. 103, 
is dealt with by the learned Subordinate 
Judge as a regular suit. Although he came 
to the conclusion that tho plaintiff ought 
to have filed a regular suit and not one 
under O. 21, R. 103, still a very large 
number of issues, wore raised, and °a 
great deal of evidence relating to those 
issues was taken, and the learned Judge 
came to the conclusion that Shivnath's 
mortgages were not nominal mortgages 
or without oousideration. 

The plaintiff,considering the attitude of 
the learned Judge as regards the mort¬ 
gagees of Shivnath, seems to have then 
asked that the nature of tho suit should 
bo changed to a suit for redemption. 
This request was disallowed, and we 
think rightly, as that would entirely al¬ 
ter the nature of the suit, whether it 
was brought under O. 21, R. 103, or 
whether it had been brought originally 
as a regular suit. It seems to me that 
the finding of the learned Judge that the 
mortgage was nob purely nominal, and 
without consideration, if justified by the 
facts of tho case, since so far baok as 
1907 Vaghbharthi had filed a suit to 
redeem Shivnath, and thereby admitted 
that the mortgage was valid, and tho 
only question to he considered was what 
was the amount due to tho mortgagee so 
that the mortgagor oould redeem the 
mortgage, and these faots were perfeotly 
well-known to the plaintiff who bought 
Vaghbharthi’s rights in 1911. 

Mr. Thakor for the appellant very 
strongly urged us no allow him to redeem 
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on the ground that a great deal of evi¬ 
dence, which has been taken on the 
issues in the case with regard to the 
history of the parties and their relation 
to the property in suit which he hied, 
would all be thrown away. No doubt 
the rules with regard to the amending of 
pleadings are very wide, but the Court 
is generally strongly opposed to allow 
an amendment which entirely alters the 
nature of the suit. The suit was one 
really, although it was not specifically so 
stated in the plaint, to get rid of the 
mortgages in favour oi Shivnath, and 
having failed to do that, the plaintiff new 
wants to turn round, and to alter the 
nature of the suit to make it one basod 
cn the validity of the mortgages, the 
only question being what amount should 
the plaintiff pay to redeem the mort¬ 
gages. In a recent case which was be¬ 
fore the Court of appeal in England, a 
suit was tiled for damages for breach of 
contract. The defendant pleaded that 
there had been negotiations between tbe 
parties after the breach, the result oi 
vrhich was a second agreement in dis¬ 
charge oi the alleged cause of action for 
tbe original breach. The Court found 
that the original cause of action had dis¬ 
appeared, for the parties had agreed that 
the breach should bo considered as satia¬ 
ted. Then tbe plaintiff asked for leave 
to amend his suit so as to make it a 
claim for damages for breach of the se¬ 
cond agreement. The trial Judge dis¬ 
allowed that request to amend, and the 
appeal Court supported him on the ground 
that the nature of the suit being changed 
it was far more convenient that the 
claim for damages for breach of the se¬ 
cond agreement should be brought in a 
separate suit. In my opinion therefore 
the decree dismissing the suit of the 
learned trial Judge must bo upheld 
asd this appeal must he dismissed with 
costs The cross-objections in view of 
ocr finding do not arise and must he 
taken as withdrawn. No order as to 
cos*s of the cross-objections. 

Heaton, J. —Wo are deciding this case 
as it was put bofore tbe Court by the 
plaintiff. It is a suit to recover posses- 
qicn. The principal opponent to tho suit 
is one who claims as being a mortgagee 
and who claims to bo in possession in 
virtue of the mortgage. The plaintifi 
claims to dispossess him. If the conclu¬ 
des is arrived at that the defendants 
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claim under the mortgage is not dis¬ 
proved, then the suit must be dismissed, 
and that is the conclusion arrived at. I 
speak of a mortgage though there are seve¬ 
ral, but I have in mind the earliest mort¬ 
gage oi all, one of 1904, or rather the 
second mortgage of that year. It has 
been said that the property Dattabharthi 
was mortgaging was not his to deal with; 
secondly, that the mortgage was nomi¬ 
nal; and thirdly, that the consideration 
was never paid. These matters have all 
been dealt with in great detail by tho 
trial Judge, who has written a very long 
and clear judgment and has arrived at 
definite findings on those points against 
the plaintiff. It seams to me, now that 
we have looked into the fact9 of the case 
that the judgment of the Court is un¬ 
answerable on these particular points 
that he has decided. It seems to me 
quite impossible to hold, in the circum¬ 
stances disclosed, that Dattabharthi 
mortgaged a property which was not his 
to mortgage, or in which ho had not an 
interest which he could mortgage. We 
think it impossible to assert that the 
mortgage was nominal or that it was 
without consideration. But tho plaintiff 
has strongly urged us to allow him to 
amend the plaint and convert the suit 
into, at any rate alternatively, a claim 
for redemption. It is perfectly true that 
tho inquiry made by the trial Judge and 
the decision arrived at by him cover a 
great deal of the ground that will have 
to bo covered in a redemption suit, and 
from tho plaintiff's point of view it 
would be very convenient that he should 
have his present claim for redemption 
determined in this suit, where there is 
already a great deal of the evidence re- 
quired'for the purpose. But the suit itself 
was brought quite clearly and definitely 
to show that there was no mortgage 
which he need redeem. It was fought 
out on these allegations. aDd the appeal 
here was most strenuously pressed on 
the same allegations. So it comes to this 
and it is a very common practice, that 
when a party has obtained a decision 
against him in the highest Court of ap¬ 
peal to which ho can resort then he says: 

“Oh now that you have decided against me 
on the ground on which 1 brought my suit, 1 
want to put in an alternative claim, and bavo 
that decided.” 

We are very frequently asked to allow 
such requests and sometimes wo do it. 


1920 


Ham v. Antaji (Sbab, J.) 


Bombay 67 


Bat in my own mind there is no doubt 
that a tendency to accede to requests of 
that kind is an enoouragement to care¬ 
less and slipshod pleading, and may be 
an encouragement to dishonest pleading. 
In this particular case, I am very strongly 
of opinion that we should not accede to 
the plaintiff s request. I think we should 
confirm the dismissal of the suit by the 
trial Coart. I agree to the order pro- 

G.P./n.K. Appeal dismissed. 
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Maclbod, C.J. and Heaton, J. 
Irbasappa Mallappa Bilehal — Ap¬ 
plicant. 


v. 

Basangowda Fakirgowda Patil — Op- 
ponent. 

Civil Extra. Appln. No. 94 of 1919, 
Decided on 26th November 1919, from 
order of Mamalatdar, Navalgund, in 
Vahivati Suit No. 11 of 1917 . 

Civil P. C. (5 of 1908), S. 115 - Summary 
proceedings Other remedies open — High 
Court does not inter/ere. 

The High Court will exercise ltd powers ol 
revision under S. 115 only if the party applying 
to the Court has no other remedy, but it will 
not exorciao those powers in a case whero the 
proceedings sought to be revised are purely sum¬ 
mary and do not finally decide the dispute bet¬ 
ween the parties. (p 63 c x] 

B J Demi and Nilkant Atmaram— 
for Applicant. 

Jayakar and A. O. Desai — for Op- 
ponent. 

Macleod. C. J.—The petitioner sued 
the opponents in the Mamlatdar's Court 
at Navalgund for an injunction to res¬ 
train them from disturbing and obstruct¬ 
ing the petitioner in the possession of 
the eastern moiety of R. 3. No. 21 in the 

If !h 60 n l Umaoha 8 ‘ 'n the Hubli Taluka 

Sir rol ^ arwa i9fcrict - Tha Mamlat- 
'p 6lyi “ g Upon El tenancy register of 

the Record of.Rights and othef docu- 

mentary and oral evidence recorded in 

in aohml' d thab tb ° P 0 titioner was 

that tkA PO9S099,on of fch ° land in suit ; 

Ind PPOD u Dt V Vei ' 0 obs ^uoting him 
and that suoh obstruction first com 

August l9 1 l t 7 hln h aiX fh m ° Dfch9 before 30th 

n h aPPh9d m revi8i °n to the Collector 

Mi 


rent view of the evidence and held that 
the opponent Basangowda was the owner 
of the land in suit. Accordingly he set 
aside the order of the Mamlatdar and 
cancelled the injunction. 

A rule was granted by Pratt, J., call¬ 
ing upon the opponent to show cause 
why this order of the Collector should 
not be set aside- The rule has now come 
on for argument. In our opinion the 
Court should be slow to exercise its; 
powers of revision under S. 115 of thoj 
Code unless the party applying to the 
Court has no other remedy. But in a! 
case where the proceedings which are 1 
sought to be revised are purely summary 
proceedings, which did not finally decide 
the dispute between the parties, then as 
far as we are concerned, wo do not think 
that we should exercise our powers of j 
revision. The rules are therefore dis¬ 
charged with costs. 

Heaton, J.—I concur. Not only have 
the applicants in those oases a remedy 
by suit, but that is the remedy which I 
very strongly hold, the law intends that 
they should take. 

G.P./R.K. Rule discharged . 

* A. I. R. 1920 Bombay 67 (2) 

Shaii and Crump, JJ. 

Hari Raghunath Pafvarrf/zan—Defen¬ 
dant—Appellant. 


Patvardha n and others 
Plaintiffs ’Respondents. 

Second Appeal No. 226 of 1918, De¬ 
cided on 19fch November 1919, from deci- 

No° 189 of'l917? dg0 ’ Th “*' 

imago in face of opposition. 

tha ‘ ft public temple is in a ruinous 
wonld not entitle the manager of the 

. !ir OVO bo ,mage ,rom the temple 
and mstal it permanently in a new building 

- *< 3 -«? $ 

A P °,iLt“ “ na c - 

Katie for Respondents. 

m,i S t*i ah ’ {r? hi9 ap,,0al Ar * ses out of a 
suit brought by certain villagers with 

O. 1. R. 8, for a declaration 
that the temple of Ganpati in question 
was a publio temple and for an injunc¬ 
tion restraining the defendant from re- 

01 Ganpati fco another 
adjourning building put up by him. The 
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plaintiff's who represented the villagers, 
alleged that this was an old tenpie of 
Ganpati which was not the private pro¬ 
perty of the defendant, that the defen¬ 
dant was about to remove the image to 
another building which he had no right 
to do and which, they alleged, was con¬ 
trary to their sentiments and religious 
belief. The defendant pleaded that the 
temple was a private temple, that he 
had been in management of the temple 
for many years, that the temple building 
was in a dilapidated condition an 1 that 
ho had put a new building on his own 
land where he wantel to in 9 tal the 
image after removing it from the old 
temple. He contended in eifect that 
as the manager of the tenple he had a 
right to do so. 

The trial Court found that the te np!e 
was a public temple, that the defendant 
was the manager of the temple and that 
in view of the omission of the villagers 
to effect the necessary repairs in the old 
building which was in i dilapidated con¬ 
dition, the dofenlant was justified in 
putting up a new building for the loca¬ 
tion of the image. It was found that the 
land on which the new building was put 
up by the defendant belonged to him ; 
but in the course of the proceedings the 
defendant expressed his willingness to 
dedicate the land with the building to 
the temple and agreed to treat the oi l 
building and the new building on the 
same footing as a public temple. The 
trial Court incorporated this undertak¬ 
ing on the part of the defendant in the 
decroe and refused to grant the injunc¬ 
tion which the plaintitTs had prayed for. 
In appeal the learned District Judge 
came to the conclusion that the defen¬ 
dant had no right as manager to 'eraove 
the imago from the present temple to the 
new building. In view however of the 
fact that the existing temple had fallen 
into disrepairs, the plaintiffs agreed to 
deposit Rs. 1,500 with a view to effect 
the necessary repairs, and a decree on 
that basis was passed restraining the 
defendant from removing the image to 
the new building. 

In the appeal before us it has been 
urged on behalf of the defendant that 
the plaintiffs have taken up an unneces¬ 
sarily obstructive attitude and that in 
view of the fact that he is willing to 
de licate the now building to the temple 
there should be no objection to the image 
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being installed in that building. On the 
other hand the plaintiffs urge that the 
defendant has been actuated by an in¬ 
direct motive in thus removing the image 
from its present position to a building 
which has been erected by him. We are 
not however concerned in this litigation 
with the motives of either side. It may 
be that the defendant ha 1 acted only ia 
the interest of the temple in putting up 
a building on his own land with the in¬ 
tention of removing the image to that 
building and of duly installing it in that 
building. It may be that the plaintiffs 
have uot been so far diligent in seeing 
that the present building was properly 
repaired and that they may have some 
animus against the defendant in refus¬ 
ing his offer to dedicate the new building 
to the temple. We are concerned in tbis 
appeal only with the question of law 
which has been raised on behalf of the 
defendant that as a rainager be is en¬ 
titled to remove the image and to instal 
it in the new building. It is common 
ground now that the existing temple is 
an ancient public temple. It is also com¬ 
mon ground that the defendant has been 
the manager of this temple for a number, 
of years. 

It is not disputed that the existing 
building is in a ruinous condition and 
that it may be that for the purpose of 
effecting the necessary repairs the image 
may have to be temporarily removed. 
Still the question is whether the defen¬ 
dant as manager is entitled to remove 
the imago with a view to its installation 
in another building which is near the 
.existing building. Taking the most li¬ 
beral view of the powers of the manager, 

I do not think that as the manager of a 
public temple he can do what he claims 
the power to do viz., to remove the: 
image from its present position and to 
instal it in the new building. The image 
is consecrated in its present position for 
a number of years and there is the exist¬ 
ing temple. To remove the imago from 
that temple and to instal it in another 
building would he practically putting up 
a new temple in place of the existing 
temple. Whatever may bo the occasions 
on which the installation of a new image 
as a substitute for the old may be al¬ 
lowable according to the Hindu law, it 
is nob shown on behalf of the defendant 
that the ruinous condition of the exist¬ 
ing building is a ground for practically 
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removing the image from its present 
place to a new place permanently. \V6 
are not concerned in this suit with the 
question of the temporary removal which 
may be necessary when the existing 
building is repaired. The defendant claims 
the right to instal it in the new building 
permanently, and I do not think that as 
a manager he could do so, particularly 
when he is not supported by all the 
worshippers of the temple in taking that 
step. I am clearly of opinion that the 
view which the District Judge has taken 
in this case of the powers of the man¬ 
ager is right and that the decree passed 
by him under the circumstances is cor¬ 
rect. In coming to this conclusion I 
have not overlooked the fact that in the 
appeal before us some of the villagers 
have supported the defendant in the posi¬ 
tion which he has taken up. 

I would confirm the deoree of the lower 
appellate Court and dismiss the ap¬ 
peal. 

The appellant to pay the costs of the 
plaintilfs-rospondents. The other res¬ 
pondents who have been added here on 
the application of Mr. Satbayo must bear 
their own costs. 

Crump, J.—I concur. 

g.p./h.K. Appeal dismissed . 
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V. Ishwah Bombay G9 

would take two annas out of Abdulla s 
eight annas. Allisahob would take six 
annas. Allisaheb died in 1897 leaving a 
widow Amina. She would succeed, ac¬ 
cording to Mahomedan law, to the 
fourteen anoas of her husband. It has 
been argued that she would only be 
entitled to one-fourth of her husband's 
estate and, in the absence of sharers, 
residuaries and distant kindred, the three- 
fourths would escheat to the Crown. 
That is not Mahomedan law as we 
understand it. I may refer to Mulla s 
Mahomedan Law, 5th edition, where 
the author deals in a simple manner with 
the doctrine of "Return.” In the illus-i 
traticn of a Mahomedan dying leaving; 
a widow as his sole heir, he says, the f 
widow will take one-fourth as shares 
and the remaining three-fourths by | 
"Return.” The surplus three-fourth^ 
does not escheat to the Goveumont.” Fie 
refers to J lohamed Arshad Chowdhry v. 
Sajidabanoo (l) and Bafatun v. BHaiti 
Khanum (2). It is obvious therefore 
that the defendants' contention cannot 
be sustained, and the plaintiff succeeds 
to the fourteen annas as the heir of 
Amina. The appeal is dismissed with 
costs. 

G.P./r.K. Appeal dismissed. 

(1) (1877-78] 3 Gal. 702=2 0. L. K. 4 th ” 

(2) [1903] 30 Cal. GS3. 


Macleod, C. J. and Heaton, J. 

Mir Isub Mir Unus Maldikar and 
others— Plaintiffs—Appellants. 

v. 

Isub and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 511 of 1917, Deci¬ 
ded on 12th January 1920, from de¬ 
cision of Asst. Judge, Ratnagiri, in 
Appeal No. 300 of 1915. 

Mahomedan Law—Succession—Widow sole 
heir—She takes whole partly as sharer and 
partly by return. 

Whore a Sunni Mahomedan dies loaving his 
widow ns his sole heir tho widow takes one- 
fourth of his estate ns sharer and tho remain* 
ing three-fourths by return. [P G9 C 2] 

*N. V. Gokhale —for Appellants. 

B. G. Rao for Q . S. Rao —for Respon¬ 
dents. 

Judgment. —In this case Abdulla and 
Alliaaheb were two Sunni Mahomedans 
who owned certain property as heirs of 
their father in equal shares. Abdulla 
died in 1888 leaving two widows, Jamalbi 
and Latifa, and his brother Allisaheb. 
Under Mahomedan law the widows 
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Macleod, C. J. and Heaton, J. 

Desaibhai Jorabhai —Appellant. 

v. 

Ishtvar Jeshing- Respondent. 

Second Appeal No. G80 of 1918, Deci¬ 
ded on 27th November 1919, from deci¬ 
sion of Asst. Judge, Ahmedabad, in 
Appeal No. 107 of 1910. 

Transfer of Property Act (4 of 1882), S.54 
--Vendee when entitled to deed stated— 
Subsequent purchaser though with registered 
sale-deed but tainted with notice of earlier 
transfer cannot get preference—Registration 
Act (1908), S. 48. 

Where there is a sale of immovable proporty 
without a document which is roquirod to mako 
it effectual at law, aud tho vomlor gives posses¬ 
sion to and recoivcs consideration from tho 
vondoo. tho latter is ontitled to got a registered 
sale dcod from tho vondor, unless, after tho 
origiual transaction, a third party has obtained 
a bottor titlo. 

Whore a person, with knowledge that tho pro¬ 
perty In respect of which ho holds a salo-dood 
hna boon sold to anothor porson who is in pos¬ 
session and, in spite of this, gots his salo aeod 
registered, his titlo cannot prevail agaiust tho 
person in possession. (p 70 C 1 ] 
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G. N. Thakot —for Appellant. 

7. K . Vakil for Respondent. 

Macleod. C. J. These are companion 
appeals in two suits which arose out of 
one Dola Nana selling certain property 
tirst to one Desaibhai and then to one 
Ishwar. The sale to Desaibhai was oral 
and therefore the property, being worth 
more than Rs. 100. Desaibhai obtained 
no title to the property but he got pos¬ 
session, and on whatever ground the suit 
may have been based, if he had filed a 
suit to get a registered sale deed, I have 
no doubt the Court would have made an 
order compelling Dola to execute a sale- 
deed in his favour. After the oral sale 
to Desaibhai, and after Desaibhai had 
been put in possession, Dola sold to Ish¬ 
war. Before the sale deed to Ishwar was 
registered, Desaibhai put in a petition 
before the Sub-Registrar stating that he 
was in possession, aud asking the Sub- 
Registrar to refuse to register the 3ale 
deed to Ishwar. Therefore Ishwar had 
distinct notice of the sale to Desaibhai, 
and of the fact that Desaibhai was in 
possession. Therefore there was an ob¬ 
struction to his getting a good title from 
Dola, and if in spite of his knowlege that 
there was that obstruction he got his 
sale deed registered, it is quite clear that 
his title cannot prevail against Desaibhai. 
That question or a very similar one was 
decided before us in Second A »peal No. 672 
of 1917. It may be a question whether 
the transaction between Dola and Desai¬ 
bhai must be treated as a sale, or merely 
as an agreement to sell, the considera- 
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property, and spent money on the pro¬ 
perty, and now has run the risk of losing 
is, whereas Dola would get the purchase 
prbe from two purchasers. The plaintiff 
Ishwar will not be a loser, because it is 
expressly provided in the sale deed that 
if he is obstructed in getting possession 
under his sale deed, than he can have re¬ 
sort to Dola. The appeal therefore in 
Suit No. 680 will succeed. There will be 
a decree for the plaintiff with costs 
throughout. The appeal by Desaibhai in 
Suit No. 726 will also succeed, and that 
suit will be dismissed with costs through¬ 
out. 

Heaton. J.—The principal fact found 
is that there was what is oalled an oral 
sale of the property in suit by Dola to 
Desaibhai. In pursuance of this sale 
Desaibhai was placed in possession of 
the property and the price was paid, or 
some arrangement was made equivalent 
thereto. The first Court held on these 
facts that Desaibhai wa9 entitled to have 
a regular sale deed executed. The Court 
of appeal took the view that because 
there was no agreement for passing a 
regular and formal sale therefore Desai¬ 
bhai was not entitled to obtain a sale 
deed. What happened was, as I have 
said, that there was what i9 called an 
oral sale. Whether, when this matter 
was arrange! orally between the vendor 
and the purchaser, the vendor used the 
expression l sell,” or words equivalent 
thereto, or used the expression “I agree to 
sell” does not seem to mo to really 
matter ; especially as the form of words 


tion passing and the possession being used in the conversation between the 
given. But whether there was an agree- parties has not been precisely determined, 
ment to sell that could be specifically en- The Court of first appeal decided that it 
forced, or a sale without a document would not order a deed to be executed; not 
which was require! to make it effectual however because it was shown that there 
atlaw.it appears to mo that if Dola was not an agreement to sell, hut because 
gave possession to Desaibhai and received it was not shown that there was an 
consideration from him, Desaibhai would agreement to execute a deed. Plainly 
bo entitled to get a registero 1 sale-dee 1 however thero was a contract between 
from Dola, unless after the original tran- them, although it may not have eventu- 
saction a third party had obtained a ally taken the legal shape which the law 
bettor title. In this case there is no requires. It seems to me that if we re- 

such third party. So I think that the gard it as an agreement by which the 

plaintiff Desaibhai was entitled to sue- vendor let it be understood that ho was 
ceed in his suit against Dola. Dola must selling the property, then it may pro¬ 
be directed to execute a proper sale deed perly be taken to comprise an agroe- 
witli respect to the property. The plain- mont to sell.’ It seems to me therefore 
tiff Ishwar must fail, and really there is that we must uot adopt this singularly 
no equity in this case. If there is any tine distinction; that if the vendor said 
equity at all, it exists in favour of Desai- * I agree to sell, ' then ho was hound; and 

bbai who had paid his money for the if he said I sell,’ he was not hound; and 
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that Desaibhai is entitled to obtain a 
sale deed from the vendor. The parties 
made a mistake, they thought that an 
oral sale was valid, but in legal effect an 
oral sale is no more than an agreement 
to sell. The other argument urged is 
that Dola, the vendor, subsequently sold 
the same property to somebody else. 
But it appears that that somebody else 
had notice that Desaibhai claimed to 
have bought the property and was in 
possession of it. The lower appellate 
Court, it is true, found as a fact on the 
evidence that this other person had no 
notice. But quite clearly, as it seems 
to mo, the Judge there was thinking of 
notice before the execution of the sale 
deed which Dola passed to this other 
person. But it appears from the judg¬ 
ment of the trial Court, and it is not 
here denied, that this other person actu¬ 
ally had notice at the Sub-Registrar's 
office before his document was registered. 
As we have already held in a previous 
case, that is a sufficient notice in a case 
of this kind. I agree therefore that both 
the appeals should be allowed and an 
order should be made as proposed by my 
Lord the Chief Justice. 

G.P./r.k. Appeals allowed . 
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Maolkod, C. J. and Heaton, J. 

Amrit Klianderao Kango — Decree- 
holder—Appellant. 

v. 

Oovind Ramchandra Chitnis — Judg¬ 
ment-debtor — Respondent. 

First Appeal No. 256 of 1918, Decided 
on 6th January 1920, from decision of 
1st Class Sub-Judge, Nasik, in Darkhast 
No. 264 of 1916. 

(a) Decree—Execution—Decree giving ad¬ 
vantage to judgment-debtor on tome condi¬ 
tion—Judgment-debtor making default—De¬ 
cree it executable as ordinary without any 
advantage to him. 

Where thoro is a provision in a docreo for 
the bonofit of tho judgmont-dobtor and ho fails 
to tako advantage of the bonofit whioU is pro¬ 
vided for him, ho losos that bonofit and tho do- 
croo automatically becomes a docreo of tho 
ordinary type which does not offer that bouefit. 

,, x n [P 73 0 1] 

(bj Decree Construction—Decree provid¬ 
ing payment of interest every year and prin- 
*ipal payable after twenty-five yeara-On 
eingle default of interest principal payable 
*t once—Several defaults made but not taken 
advantage of—Condition held condoned and 


decree bolder only entitled to principal with 
one year's interest only. 

A decree provided for the payment of a cert.iia 
sum by way of interest every year, and for the 
payment of Iho principal on the expiration cl 
25 years, hut if the iatorest was not paid in a ay 
veir, then tho principal and interest could !»? 
recovered at once in one sum. For several year 3 
there was default in tho pay me lit of interest 
and both parties continued to believo that tue 
original decree still subsisted. Eventually the 
decree-holder applied for execution of the de¬ 
cree for principal aud interest purporting to 
take advantage of the list default in the pay¬ 
ment of interest: 

//*•/</: that the parties must be taken to have 
mutually condoued and wiped out all previous 
defaults and that the legal position was that 
there had becu only one default which was the 
subject-matter of tho application and that there¬ 
fore the decree-holder was entitled to recover 
the principal . and oae vear’s interest. 

[P 73 C 2] 

G. S. Rao for IF. B . Pradhan and 
J. j ft. Deshmulch — for Respondent. 

Macleod, C. J. —In this ease a deor9e 
was passed in favour of the plaintiff on 
I2tb February IS94. It directed that 
interest should be roooverod at the rate 
of Rs. 262-8-0 per annum before 3lsb 
May every year from 1892,. and that the 
principal amount, Rs. 7,001 should be re- 
covered in 25 years. It further directed 
that if the judgment-debtors obstructed 
the judgment creditor in attaching the 
cash allowance till his principal was 
paid or obstructed the judgment-creditor 
in getting his interest every year till the 
principal was paid or obstructed him iu 
any other way, or if the judgment-oredi- 
tor did not got the iutorest every year 
from the judgment-debtors, tho judgiuent- 
oreditor should recover the whole 
amount, principal and iutere3t, with in¬ 
terest. at 3£ per cent, by sale of the 
mortgaged cash allowance. The judg¬ 
ment-debtors made default in paytuout of 
aunual instalments of interest. Execution 
was taken out, aud it appears that 
Rs. 171-2-6 had been recovered in L903, 
and Rs. 165-0-3 in 1908. A darkhast 
was issued in 1909, but that was struck 
off without anythiug being paid. Again, 
in 1914, tho decree having boen trans¬ 
ferred to the Nasik Court for oxecution 
a darkhast was issued, but as no money 
was lying in tho offioo of tho Main la id.u' 
of Niphad the darkhast was dismissed 
on 17th July 1914. It was never up to 
that time suggested that the judgment 
creditor was barred from executing his 
deoree because ho had not taken ad van. 
tage of the default olauso. Tho present 
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darkhast was issued in 1916 praying for 
execution for the whole amount, princi¬ 
pal and interest. 

The darkhast was dismissed by the 
tri il Judge on the ground that the prin¬ 
cipal had not become due, that only 
three years' interest was recoverable, but 
that had not been claimed. The Judge 
said that the parties wore at liberty to 
opan the whole contentions again if the 
judgmenb-creditoi hied a new darkhast, 
and if it was tiled, in the Court's opinion, 
for a proper amount. The judgment does 
not appear to bo consistent, nor does it 
appear whether it proceeded on the same 
argument as found favour with this Court 
in the case of Raichand v. Dhondo (l). 
It does not seem that the Judge was of 
tho opinion that the judgment-creditor 
was barred entirely from executing the 
decree because be had not taken advan¬ 
tage of the default clause. Flo merely 
said that the principal had not become 
duo, and it was open to the judgment- 
creditor to execute for the interest so far 
as the law of limitation allowed him. 

Now, it is quite possible that on tho 
facts of a particular case the judgment- 
creditor may be barred, if it is consi¬ 
dered by the Court that ho was barred 
from executing his decree because on a 
default being made in tho paymont of an 
instalment under the decree, he bad not 
exeoutod for the whole amount within 
throe years under tho power given to 
him by the decree. But I think there may 
be cases, and I think this is one, where the 
parties rnay agree, either directly or in¬ 
directly, that although default has been 
made in the paymont of an instalment, 
still the judgment-creditor would not be 
bound to execute for the whole amount 
within tho time allowed by the law of 
limitation. Instead of that it is open 
to the parties to agree that the instal¬ 
ment should be taken as having been 
paid, and if future default were made 
execution should issue for the instal¬ 
ments from the date of such default in 
arrears. Now this is what appears to 
have boon done by the parties in this 
case. Execution proceedings were taken 
from time to time in order to get 
payment oi the instalments of interest 
directed to be paid by the decree. 

It was never suggested, although do- 
faults appear to have boon made from the 
very comm encement, that after t hree 
af[T91S]~i-2 lJom. 723=47 I. C. 313. 


years from the date of first default, as 
no execution proceedings had been taken 
for the whole amouut, the judgment- 
creditor was absolutely barred from exe¬ 
cuting his decree, and up till 1914 tho 
parties proceeded on this footing that 
the judgment-creditor was executing as 
far as possible for the instalments, and 
was not attempting to take advantage 
oi the clause which enabled him to exe¬ 
cute for the whole amount, and that 
was agreed to by tho judgment.debtor. 
Clearly in 1914, it was open to him to 
take tho point that execution was barred 
absolutely. Instead of doing that, he 
only took the obioction that execution 
oould not proceed because there wore no 
assets in the Nasik Court which could bo 
paid out under the darkhast. Therefore 
I think it was open in this case to the 
judgment-creditor to treat all the instal¬ 
ments previous to the last one, before 
the darkhast of 1916 was issued, as 
having boon paid, and then to consider 
that the default in payment of the last 
instalment entitled him to proceed 
to execute for the whole amount, that 
is to say, the principal amount and tho 
last instalment, of interest which had 
not been paid. It would then bo open to 
the judgment-debtor to say: 

"Von have agreed in tho pist to waive the de¬ 
fault clause, and only to execute for the in¬ 
stalments until the 25 years arc up when tho 
princip.il amount of Its. 7,001 becomes duo." 

But that contention has not been raised. 
All that I can gather from tho previous 
conduct of the parties is that it was con¬ 
ceded that the judgment-creditor should 
not bo barred absolutely from executing 
the decree merely because ho bad sought 
to execute the decree for the instalments 
in arrears. It seems to me that it was 
open to him after 1914, when continued 
default in the payment of interest was 
made, to take advantage of the decree 
and execute for that instalment which 
was in arrears and for the principal 
amount. To that extent I should allow 
tho appeal with costs in proportion. 
Tho cross-objections are dismissed with 

C03t9. 

Heaton. J.—I need not recapitulate 
the facts which have been stated by my 
Lord, the Chiof Justice. I propose to 
follow in this case the principle which I 
set out in my judgment in the case of 
Raichand v. Dhondo (l), that where you 
have, as in this decree, a provision 
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for tho benefit of the judgment-debtor 
and where the judgment.debtor fails to 
take advantage of the benefit which is 
provided for him, then be loses that 
benefit, and the deoree automatically be¬ 
comes a decree of the ordinary type 
which does not offer that benefit. This 
is not a case of an instalment- deoree of 
the usual kind. It provides for the pay¬ 
ment of a certain sum by way of interest 
every year, and for the payment of the 
principal on the expiration of 25 years, 
but it the interest is not paid in any year 
then the principal and interest in one 
sum are to he at once recovered. So any 
failure to pay interest for one year would 
automatically convert the deoree into one 
under which the principal was immedi¬ 
ately recoverable. Now in this case, there 
has been year after year for a long series 
of years a failure to pay the interest, 
and therefore it is urged that, many 
years ago, the decree automatically be¬ 
came one of the ordinary type. The 
principal, it is urged was then recover¬ 
able and limitation has by this time made 
it quite impossible to recover it. 

But it does not follow that because the 
decree holder is entitled to intorost every 
year therefore he is bound to take it. 
Ifo may be a gonerous man and he may 
forgo it. Ho may lot year af er year 
go by without troubling his debtor about 
the interest. That would not automati¬ 
cally convert tho deoree into a decree 
of tho ordinary type. That however 
is not what has happened in this oase. 
But just as you may have a judgment- 
oreditor generously refraining from 
taking his yearly interest so you may 
have the judgment-oreditor and tho 
debtor both agreeing that a default 
shall be condoned, and that the dec¬ 
ree shall continue as an instalment 
deoree or a deoree of the kind that we 
have here. My Lord, the Chief Justioe, 
has pointed out oiroumstanoea in this 
oaso which enable us to arrive at this 
position. We regard the judgment- 
oreditor and the judgment-debtor as 
having mutually condoned all defaults 
prior to the one which is the subject of 
the particular darkhast. In other words 
we take it that both agreed, as undoub¬ 
tedly they both believed, that the deoreo 
which still existed between them was 
lihe original deoree. As I began by say¬ 
ing, I need not detail the faots. No 
doubt both parties have totally mis¬ 


. Laxmibai ' Bombay 73 

understood the true legal effect of the 
decree between them. But equally un¬ 
doubtedly, they have both treated it as 
a decree 9till subsisting in the shape of 
a decree which requires interest to be 
paid for 25 years, and thereafter the 
principal. And although their conduct 
has been no doubt influenced by mutual 
misunderstanding of the true legal 
nature of the decree, yet still we can ac¬ 
cept this that they both believed the 
decree to be still in force between them, 
and I think that we may also take it 
that we may accept it as establishing a 
position equivalent to what would be the 
true legal position, had they acted simi¬ 
larly with full knowledge of the true 
nature of the decree. The legal efftct \s 
this, that there has been in effect no de¬ 
fault at all except the one which is tho 
subject of the darkhast. Every previous 
default is wiped out-. You cannot take 
it that there has been a default previ¬ 
ously which enables the judgment-credi¬ 
tor to claim interest for tho previous 
years, but that this default has not had 
tho effect of automatically converting tho 
decree into one of tho ordinary type. If 
there has been an unoondoned default, 
then the legal consequences of that- do- 
fault must ensue. Therefore in order 
that the present darkhast may be ac- 
ceeded to, we must tako it that there 
has been no default whatever except tho 
one which is the subject-matter of this 
darkhast, and although as a matter of 
fact many previous defaults have oc¬ 
curred, they are all to be regarded as 
ooudoned or wiped out, and we are to 
deal with this deoreo as if it had been 
fulfilled in every particular until the 1 
failure to pay that item of interest which 
led to the present darkhast. That being’ 
so, what the judgment-oreditor is entitled 
to is one year's interest and the prinoij 
pal. Therefore, I agree to the ordor pro-! 
posed by my Lord, the Chief Justioe. 

G.p./k.K. Appeal allowed . 
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Shah and Hayward, JJ. 
Rukminibai Krishnarao Tambvekar — 
Appellant. 

v. 

Laamibai Narayan Tambvekar and 
others —Respondents. 

Appeal No. 18 of 1917, Decided on 
25th August 1219, from order of Asst. 
Judge, Satara, in Appeal No. 320 of 1914. 
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Hindu Law —Gift — Private and absolute 
gift to Brahmin for maintenance is distin¬ 
guishable from religious endowment—Condi¬ 
tion restricting residence is unenforceable. 

A religious gift (agrahar) to a Brahmin for his 
maintenance is a private and an absolute gift 
according to law, and is entirely distinguishable 
from a religious endowment in favour of a deity 
of a public character, and where such a gift 
imposes a condition restricting the residence of 
the donee, and there is no rule of Hindu law 
necessitating the enforcement of such condition, 
the condition is opposed to public policv and 
has uo legal effect. (P 75 C 2; P 70 C I. 2] 

G. -V. Thakor —(or Appellant. 

D. li. Pativardhan, Nilkanth Atmarnm 
and J . R. Gharpure —for Respondents. 

Shah. J. —The plaintiff in this case 
sued the defendants to recover a certain 
sum said to have been wrongfully with¬ 
held by defendant 10 and for a perpetual 
injunction against the defendants, res¬ 
training defendant 10 from receiving the 
duos and defendants 1 to 9 from paying 
the dues to her in respect of the property 
in suit. The relief was claimed on the 
footing that the plaintiff was entitled to 
the inam rights in the property in suit 
under a conveyance in his favour, dated 
13th September 1911, by one Rama- 
krishna, who traced his title to the said 
rights under a deed of gift in favour of 
his father, dated 13th October 1880. 
This deed of gift was passed by the 
members of the Tambvekar family. The 
gift was described as a * religious Agra¬ 
har Inam. The land and the house de¬ 
scribed in the deed were given by way of 
gift to the donee in these terms: 

So you, your sons and grandsons and suc¬ 
ceeding generations should enjoy the said land 
aod house and ground etc., according to the 
deed of gift, dated the 5th of the Sudha half of 
Shravan in the Shake year 1801, and should 
live in peace at the holy place of M »rkandeya, 
Otherwise known as Mouje Malkhed." 

Tho earlier informal deed of the Shake 
year 1801 (A. D. 1879) is not forth¬ 
coming. It is found by both tho lower 
Courts that the conditions of the gift 
were tho same as tho conditions laid 
down in tho documout of tho year 1799 
A. D. executed by tho members of tho 
Tambvekar family in favour of several 
Brahmins in respect of different lands 
described in detail in th ic document. 

The trial Court found that according 
to the conditions of the gift the cion3e 
was bound to live in the village and 
that the donee got a 

“ limited interest, limited to specific purpose 
and liable to he defeated on Ambekar (the donee) 
leaving the village of Malkhed and going to re- 
«id elsewhere.” 
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It was found as a fact that Ambekar 
had left the village at the’time when he 
conveyed the property in suit to the 
plaintiff and that the plaintiff acquired 
no title as his vendor had no subsisting 
title at the time of the conveyance. The 
trial Court accordingly dismissed the 
piaintiff's suit. 

The plaintiff appealed to the District 
Court, and the learned Assistant Judge, 
who heard the appeal, found that the 
donee was bound to fulfil the condition 
as to residence in the village, and that 

" Ambekar had to leave the village tempo¬ 
rarily in search of maintenance on account of 
the hostile attitude of the Inamdare, that his 
absence from the village under those circum¬ 
stances is iusuAioient to prove a positive breach 
of the conditions of the gift, that ho was com¬ 
petent to nominate his successor accorliug to 
the terms of tho gift and that in making tho 
transfer in plaintiffs favour, he (Ambekar) bos 
substantially complied with the conditions im¬ 
posed by the original donor." 

On the basis of this finding the lower 
appellate Court reversed the decree of the 
trial Court and remanded the suit for a 
fresh decision. 

Defendant 10 has appealed to this 
Court from the said order, and it is urged 
on her behalf in support of the appeal 
that the finding of the lower appellate 
Court that there was a substantial com¬ 
pliance with the condition attaohod to 
tho gift as to residence in the said vil¬ 
lage should not be accepted by this Court 
on the ground, first, that the point was 
not made in the trial Court, and 
secondly, that it is in effect based on no 
evidence but is largely conjectural. On 
the other hand on behalf of the plaintiff 
it is urged not only that this finding 
should ho accepted as binding in this 
appeal, hut that the finding of tho lower 
Courts that the condition as to residence 
is good in law. and enforceable is erro¬ 
neous. 

The finding of the lower appellate 
Court as to substantial compliance with 
the condition laid down in the deed of 
gift as to residence, assuming that 6uch 
a condition is otherwise valid, seems to 
mo to be open to the objections urged 
against the finding cn behalf of the ap¬ 
pellant ; and if tho d3cision of this ap¬ 
peal depended in any way on that find¬ 
ing, I could not have accepted it without 
a further inquiry. 

The principal question of law. which 
has been argued and which requires a 
careful consideration, is tho question 
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-whether the condition as to residence is 
valid. In order to appreciate the con¬ 
tentions on either side with reference to 
this condition, it will be convenient to 
set forth the important passages from 
the deed of gift of the year 1799, because 
it is now common ground that the condi¬ 
tion of the gift in favour of Ambokar in 
1880 were the same as the conditions 
laid down in the earlier deed of gift in 
favour of several Brahmins. It is recited 
in this deed that originally the village 
of Malkhed was given in gift to the 
Tambvokar family by Gopalji Bhon9le in 
the year 1772 on the occasion of a solar 
eclipse. In the year 1799 the members 
of the Tambvokar family made a gift to 
several Brahmins, and we find the fol. 
lowing recitals in that deed : 

" At that -time our Vadil desired to build 
houses and givo them to Brahmins in the 
name of God as Agrahar (gift). Therefore, 
houses were built at that place and you all 
Brahmins were installed and gilts of land 
wore given to you to help you in your 
maintenance. Since thoo some changes have 
occurred on account of the management. In 
consequence of the same the writing is given to 
you for vahivat.” 


Then after describing the names of the 
donees and the extent of the land given 
to each one of them and after referring 
to certain letters which were originally 
received by the Tarabvekars and given 
over to tho donees it provides as follows: 

“In all fourteen lettors wero obtainod by tho 
Vadil in his name. I have given to you, all tho 
Brahmins, tbeso and this doed of gift passed by 
mo and have established-you ; you and your 
descendants, j. e., sons and grandsons, etc., 
should onjoy tho said lands and reside in the res¬ 
pective dwelling houses and porform the sixfold 
religious dutios viz., porformanco of tho Sandhya 
worship at twilights and in tho afternoon and 
take care of tho Agrahar and live in peace .... 
None of these persons (donees) should abandon 
his house and go to another place and enjoy his 
Vrilti given to him in connexion with the 
Agrahar from that place. In case any ono of 
them wished to leave the said village and live 
elsewhere ho should substitute in his place a 
Brahmin equally loarned and who has a largo 
family and who is approved by all and should 
hand over to him tho house and tho Vritti nnd 
%{? writiu 8 in Ms and approvod 

VrH U J ° h . V ° t0 , y0U ' thoso housca 

thrw^ ° Ur fr ?t° 111 aud P Iea9Ur o. You should 

If T °T y h °, 8amo and rem, ‘ in in Pei.ce. 
If any °ne °I you 1» 8 lo go out. (you can ro 

h»r) rh n V ! nB * 8 °‘| D ? thi “ g to do ''vith the A R ?a- 
l ihi l w, 0 ' a0t,D8 in thiB manner auy 

: Bh - oba i. inaoy livo at an ®M»or placo and 
dosiro to enjoy tho incomo of tho Vritti iu con- 

tho Agrahar rolying upon his own 

his^ strength of other porsons, 

his oonduot shall be considered an not of irroli- 
giousness and tho whole body of Brahmins roaid- 


ing at the Agrahar should, appoint another Bra¬ 
hmin who is learned and is a man of large family 
aud hand over to him the house and the Vritti 
(of the man who may go) and pass to him a 
writing in the name of all the Brahmins and 
establish him. This danpatra (i. e. deed ct gift) 
is given having beou approved by all. Nobody 
should cause any obstruction to thi? »ct of 
charity.*’ 

And then follow a number of verses 
pointing out to the successors of the 
donors the merit of preserving tho gift 
and of not disturbing it in any way. It 
is an earnest appeal to the descendants 
of the donors to see that their act of 
charity was upheld by their successors. 
It is needless to quote any of these verses 
cited in the document pointing out the 
merit of allowing the gift to continue. 

It is urged on behalf of the appellant 
that the condition as to residence in the 
village attaching to the gift has boon ex¬ 
plicitly mentioned in the dooumout, that 
the gift must be taken to be subject to 
that condition and that the donees and 
their successors are bound to fulfil it. 
Both the lower Courts so far have decided 
in favour of the appellant’s contention. 
On a oareful consideration of the argu¬ 
ments urged on both sides with reference 
to this point whioh is important and 
difficult, and tho terms of the document. 
I have come to tho conclusion that this 
Agrahar gift is a private gift to the 
donees and absolute gift according to law 
and that tho further provision as regards 
the residence in the same village is only 
a recommendation and an appeal to tho 
religious conscience of the donees and 
their descendants, and that as a condition 
it is not valid and enforceable in law. 
The words of the gift are: "you and your 
descendants, i. e., sons and grandsons, 
should enjoy the said land and reside in 
the respective dwelling houses,” tho cor- 
responding words in Marathi being 
Tu77ihi wa tumchc puttrapautradi wan - 
sh pa ram pe re ne n apali/a ghrihin rahun 
sadrahu jaminicha upbhoq yhene. These 
words by themselves would indicate an 
absolute gift. It is doubtless described 
as an Agrahar gift. The dictionary 
moaning of the word Agrahar in Sanskrit 
is grant of land given by Kings (to 
Brahmins) for maintenance ” aud in 
Marathi villages or land assigned to 
Brahmins for their maintenance.” The 
word mdioates that it is a religious gift 
to a Brahmin for his maintenance. No 
idea of any limitation upon the absolute 
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character of the gift is necessarily in¬ 
volved in the meaning of the word. In 
enact it is a private gift to a Brahmin and 
is entirely dist inguishable from a religious 
endowment in favour of a deity of a public 
character. The words of the gift must 
therefore in my opinion he allowed to nave 
their natural scope and cannot bo under¬ 
stood to have any limited meaning simply 
because the gift is an Agrahar gift. The 
clauses in the deed relating to the neces¬ 
sity of the donees residing in the same 
village, in my opinion, amount to no 
more than an expression of a pious wish 
on the part of the donors to see that the 
donees fulfilled the purpose of the gift 
by staying in the village and by living 
the ceremonial life of a Brahmin. This 
is indicated by the provision in the docu¬ 
ment that it anyone through obstinacy 
or through any other reason fails to live 
in the village, it shall be considered an 
act of iireligiousness, and the whole 
body of Brahmins residing in the village 
should appoint another Brahmin in his 
place. It is contended on behalf of the 
appellant that the provision in the docu¬ 
ment. that the other Brahmins would 
have the right of appointing a substitute 
equally learned and of large family in 
case the condition as to residence is not 
fulfilled, indicates a legal right vested in 
the other Brahmins living in the village 
and that as a condition it is valid and 
ought to be enforced. On the best consi¬ 
deration that I can give to the question 
I have come to the conclusion that it is 
really an absolute gift and that the fur¬ 
ther provision in the document relating 
to the residence is in the nature of a re¬ 
commendation to the donees. The con¬ 
sequences of non-observance of this direc¬ 
tion are purely religious, and we are not 
concerned with the gravity of these con¬ 
sequences. That is a matter for the do¬ 
nees to consider. 

This view is further strengthened, in 
my opinion, by the fact that there is an 
earnest appeal to the successors of the 
donors to see that the gift is not in any 
way disturbed. According to Hindu law 
a religious gift is not revocable. The last 
verse of Yajnavalkya with \ ijnanesvara s 
commentary thereon in the chapter on 
“resumption of gifts" clearly emphasizes 
this point: see Gharpure's Translation 
of the Mitakshara. Vyavahara Adhyaya, 
pp. 313—31G. Though the appellant main¬ 
tains that she does not wish to revoke 


the gift, her attitude doe3 involve that 
result in a sense. 

But taking it that she only means that 
the donee, who fails to fulfil the condi¬ 
tion as to residence, loses his right to 
tho property and that the right for the 
disposal of the property in favour of a 
fit substitute is vested under tho deed 
among the other donees in the village 
fulfilling the condition as to residence, the 
condition as to residence seems to me to 
be not valid in law. It imposes not only 
upon the donees but upon their sons and 
grandsons and descendants in perpetuity 
the obligation not to leave the village 
without forfeiting the gift. Such a con¬ 
dition seems to mo to involve a very 
serious restriction upon the enjoyment of 
the property, aud should not be enforced, 
unless there i9 any special rule of Hindu 
law necessitating its enforcement. No; 
such rule has been referred to in the 
argument before us, and I am not aware 
of any such rule. The enforcement of 
such a condition appears to mo to be op¬ 
posed to public policy; and it seems to 
me to 1)6 in consonance with the general 
spirit of Hindu law to hold that the 
gift is absolute and the words of restric¬ 
tion as to residence have no legal etlect. 

The provisions of the Transfer of Pro¬ 
perty Act have no direct application to 
this case. But it may not be inappro¬ 
priate to refer to S. II, for that Act. as 
indicating that such a serious restriction 
upon the ordinary enjoyment of the pro¬ 
perty given by way of gift cannot bo 
treated as valid, apart from any special 
rule of Hindu law validating such a re¬ 
striction. 

The only reported case relating to an 
Agrabar gift cited before us is Anantha 
Tirtha Chariar v. Nagamuthu Ambala - 
garen (l). This was a case of an Agrahar 
gift and the condition considered by the 
Court in the case related to the restric¬ 
tions against alienation. The judgment 
delivered by Muttusami Ayyar. J. shows 
that the condition imposing a restriction 
on alienation was held to be invalid; that 
the Agrahar gift wa9 treated as a gift 
with a religious motivo; and that the 
grant was held not to stand on the 9ame 
footing with a religious endowment. The 
point of importance is that the resfc ^°‘ 
tion as to alienation was held to be bad 
according to the ordinary rule of law, 
even though the grant wag an Agrahar 

(1) l 1S6‘2J 4 Mad. 200. 
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grant. It is true, as pointed out by the 
learned pleader for the appellant, that 
in that case the condition laying down 
the restriction against alienation was 
not inserted in the deed of gift, but 
was to bo found in a contemporaneous 
separate document, ami that the decision 
in terms refers to that oirouiDstauc9. I 
am however unable to accept this fact 
as affecting in any way the ratio deci¬ 
dendi of that case relating to the appli¬ 
cation of the rule for not enforcing res¬ 
trictions against alienation to an Agrahar 
gift. In that case the learned Judges 
did nob decide the question as to whe¬ 
ther the grant was subject to residence 
in the Agrahar and to the study of reli¬ 
gious books, as it did not arise in that 
oa 60 . In the present case the question 
as to the validity of the condition relat¬ 
ing to residence does arise; and it seems 
to me, having regard to the deoision in 
that case, that tiiat condition could not be 
treated on any footing other than that 
on which the condition relating to res¬ 


trictions agaiust alienation was treated. 
Though iD terms the condition as to 
residence does not involve any restriction 
against alienation, it seems to me that 
it is a condition of the same nature and 
that indirectly it involves a restriction 
upon fcbo power of alienation. On a 
construction of the document in question 
I have come to the conclusion that the 
condition as to residence is not enforce¬ 
able and that view seems to me to derive 
support from the deoision in Anantha 
Tirtha Chariar's ease (I). 

I am therefore of opinion that the 
order of the lower Court reversing the 
decree of the trial Court and remanding 
the suit is correct, though on different 
grounds. 

In the view I take of the condition as 
to residence it is nob necessary to exa¬ 
mine the finding of the lower appellate 
Court as to whether the condition has 
been duly fulfilled by the donee i Q 
question. 

I would affirm tbe order of the lower 
appellate Court and dismiss the appeal 
The appellant to pay the plaintiff res- 
pondent s costs of this appeal. The other 
respondents wiir bear their own costs 
I would make the same order in tbe 
other appeal (No. 20 of 1917) from order. 

cranf K Wa ^' J ‘~ I T ea - The Agrahar 
13 :., the on g ,r, al deed of 1799 in- 
oluaed these berms: 


“I have given to you, all the Brahmins. this 
deed of gift and have established you: you and 
your descendant?, i. c.. sons .and grandsons, etc., 
should enjoy the said lauds and reside in the 
respective dwelliug houses and perforin the six¬ 
fold religious duties and should dwell in tho 
village. None of these donees should a bin don 
his house and go to another pi ice and enjoy his 
Vritti given to him in connexion with the 
Agrahar. la case any one of them wishes to 
leave the said village and live elsewhere, he 
should substitute in his pl.aco a Brahmin 
equally learned and who has a large family and 
who is approved by all, and should hand over 
to him the house and the Vritti. We have 
given to you these houses and Vritti of our froo 
will and pleasure. You should therefore enjoy 
the same aud remain in peace. If any one of 
yon has to go out. you can go after having got 
nothing to do with the Agrahar. If, instead of 
acting in this manner, any one through ob¬ 
stinacy live at another place aud desire to enjoy 
tho income of the Vritti in connexion with the 
Agrahar, his conduct shall bo considered an act 
of irreligiousness aud the whole bedv of the 
Brahmins residing at tho Agrahar should ap¬ 
point anothor Brahmin and hand over to him 
the house aud the Vritti." 


Ona Ambckar obtained what has been 
taken to be, a ro-grant of theso rights in 
1888, and lie enjoyed the proceeds of the 
property up to 1899. Fie left tho village 
in 1904 and sold his rights in 1911. The 
plaintiff, who i urchased them from him, 
brought this suit in 1912 to recover the 
property as private property. The de¬ 
fendant objected as the successor of the 
grantor that he was not entitled to do 
so, as the grant had been forfeited by 
his vendor having left the village coun- 
tray to the terms of the grant. The 
question therefore to be daoided was this: 
whether the condition as to residence in 
the village was a restriction on the grant 
which was valid in law. 




- - u j “usanuo oi 

authority as to what an Agrahar grant 

exaotly is. The question therefore before 

us is one of oonsiderable difficulty. But 
it would appear that suoh a grant is a 
grant given for private religious purpose, 
and there would not appear to be autho- 
rity for holding that a necessary part of 
such a grant was the grantee residing 
upon the property. This appears not in- 
consistent with the recited terms of this 
grant. It was an absolute grant to “you 
and your descendants, viz., sons and 
grandsons It was no doubt thereafter 
stated that the grantee should not aban- 

S!® h< ? U80 4l and „^at if he did, anothor 
should enjoy the Vritti. But there was 

38 ! in 8U0h a °&S0 the 
grant should be forfeited to the grantor 
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The penalty was on the contrary stated 
to he. what from a religious point of 
view would no doubt be a heavier 
penal*y. the penalty of being branded as 
irreligious and of having another person 
appointed to his place by tho other 
Brahmins. If this is the true interpreta¬ 
tion of the grant as a private religious 
grant, then the condition as to residence 
would not he binding, but would have to 
be regarded as no more than a pious 
wish expressed by the grantor, similar 
to such wishes held not to be binding in 
wills, but it seem3 to me that even if 
the condition could he placed on a higher 
level than this, it would not he binding. 
It would offend against the general rule 
of law that where an interest is created 
absolutely in favour of any person, but 
the terms of the transfer direct that such 
interest should be enjoyed by him in a 
particular manner, that person shall be 
entitled to receive such interest as if 
there were no such direction. This gene¬ 
ral rule would apply in default of any 
special rule of Hindu law by reason of 
Ss. 2 and 11, T. P. Act. The general 
rule was applied to the Agrahar grant in 
the case of Anantha Tirtha Chariar v. 
Nagamuthu Amhalagarcn (1) by the Mad¬ 
ras High Court, and no other case has 
been quoted before us nor has reference 
been made to any special rule of Hindu 
law. 

It has been said that grants for pious 
purposes might be accompanied by condi¬ 
tions such as that the donor should be 
maintained by the donee during his life¬ 
time. and that his exequial ceremonies 
should be performed after hi3 death, that 
the donee should defray expenses of tho 
worship of the idol, and that the pro¬ 
perty should pass to another in a parti¬ 
cular event, yet provisions which are 
repugnant to the nature of a grant, such 
as restraint upon alienation or partition, 
would be invalid, and where the gift is 
in itself good, conditions whioh are re¬ 
pugnant are ineffectual, but the gift 
itself remains good. These remarks are 
quoted from para. 375. Edn. 8, May do's 
Hindu Law. It is true that the general 
rule applied in tho case of Anantha 
Tirtha Chariar v. Nagamuthu Ambala 
garen (l) was that against a condition res¬ 
training alionation prescribed by S. 10 
and not chat against the unrestrained en¬ 
joyment of property proscribed by S. 11, 
T. P. Act. But it seems to mo that 


the reasoning which was applied to 
the one rule would equally apply to the 
other, and that if a restriction against 
alienation were invalid under S. 10 f 
equally so would a restriction against 
the full enjoyment ef the property be 
invalid under S. 11. T. P. Act. That 
decision would also support the view that 
a grant of this particular nature shoald 
he regarded as one for private religious 
purposes and would not stand on the 
same footing as a public religious en¬ 
dowment. Considerations of a different 
n iture would apply to the latter, and it 
might in such a case be possible to en¬ 
force restrictive terms in a regular suit 
under S. 92, Civil P. C. 

It soems to me therefore that the view 
taken of this matter was incorrect both 
in the original and appellate Courts. 
There seems to me also serious difficulties 
in the way of tbo view, that the condi¬ 
tion as to residence had cot been broken, 
taken by the lower appellate Court. But 
it is not necessary to discuss further this 
latter view, as the remand order must, in 
my opinion, he upheld upon the parti¬ 
cular view of the law relating to snob 
grants for religious purposes taken by 
this Court. 

G.P./R.K. Order affirmed . 
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Chump, J. 

Oder am Prcmsukh —Plaintiff. 

v. 

Shivbhajan Rampratab —Defendant. 
Original Civil Suit No. 481 of 1919, 
Decided on 29th March 1920. 

Contract Act (9 of 1872), Si. 133 and 134 
—Contract of sale of certain quantity of 
cotton at fixed rate and for particular deli¬ 
very—Defendant surety vendor—Subsequent¬ 
ly another contract entered by purchaser to 
sell same goods at higher rate — Second con¬ 
tract held independent and surely held not 
discharged on first contract. 

Plaintiff entered into a contract with a firm 
to purchase a certain quantity of cottou at a 
particular rate and for a particular delivery, 
and tho defendant as surety guaranted the 
performance of the contract. Subsequently the 
plaintiff entored into anothor contract with the 
same firm to sell to it thj? same quantity of 
cotton at a higher rate and for tho same deli¬ 
very. Before tho date of delivery the firm be¬ 
came insolvent and the plaintiff brought tho 
present suit to recover the differonoa between 
the rates of the contracts. The defendant plea¬ 
ded that by reason of the second contract he 
was discharge! from his suretyship. 
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Held : that tbo defendant was liable, as each 
of tbe contracts was capable of performance on 
the due date and tbe second contract did not 
amount to a rescission of tbe original contract. 

[P SO C 2] 

Katuja and Jinnah —for Plaintiff. 

M. Mehta and Munshi —for Defen¬ 
dant. 

Judgment.—Thi9 is a suit to recover 
from defendant as surety on a guarantee. 
The facts are simple and are not in dis¬ 
pute save in one minor particular, that 
is, as to the service of notice of demand, 
which point was ultimately abandoned 
as being immaterial to the result. Those 
facts are shortly as follows. On 30th 
May 1917, plaintiffs agreed to buy 100 
bales of cotton, April 1918 delivery at 
Rs. 406-12-0 from the firm of Balmukund 
Premsukh. Defendant as surety guaran¬ 
teed the performance of the contract. 
On 3rd February 1918 plaintiffs, being 
Uneasy as to the finanoial soundness of 
Balmukund Premsukh, agreed to sell to 
them 100 bales of the same goods for the 
same delivery at Rs. 617-8-0. On 4th 
February Balmukund Premsukh became 
insolvent. Plaintiffs’ claim against them 
has been paid in part by the Official 
Assignee. In the present suit they seek 
to recover the balance from defendant. 
It is admitted that the market rate on 
the Vaida day was Rs. 712. Plaintiffs 
put their ease alternatively. They say; 

Either wo aro entitled to recover the differ¬ 
ence between tho rates of the two contracts, or 
the difference betweon tho rate of tbo first con¬ 
tract and the rate on the Vaida day.*’ 

A number of defences were suggested 
in the written statement, but these were 
dropped at the hearing. The defence 
taken is that defendant is discharged 
from his suretyship by reason of the 
second .contract between tbe plaintiffs 
and the principal debtor. 

m h vvL°ll 0win , g . is9ues were raised: 

Rs 10 ? 07 ?a # pb,n 4 t . lff V? S entitIed ^ recover 
\ (torn the defendant? 

het ^?, f : l . ho flrst c °ntract remained out- 

of the n |laiot 0 dU6 dRte “ alle « od in P aca 7 

r0a " lb ° f elaborate arguments in 

ticLn X s to OODfirm ‘be con. 
viction with which I set out that the 

bothTh 6 ° n f t0be de ° idad ia whether 
eontraots remained alive and 

capable of performance until the due 


date. The matter may readily be put 
from either point of view. On the one 
hand it may be said that there are two 
separate and independent contracts, one 
of sale, and one of purchase, each legally 
subsisting until the due date, and legally 
capable of being enforced. On the other 
hand it mav be argued that taking the 
two contracts together, the intention of 
the parties was to enter into a new 
agreement to pay the difference at the 
due date. From the first point of view 
the surety is not discharged; from the 
second point of view the surety is dis¬ 
charged. 

So far as I am aware there is no autho¬ 
rity upon this point. As between the 
parties themselves it could not in practice 
arise, for whatever their exact legal 
rights may be it is plain that they do 
not intend that there shall be any deli- 
very, but that the sum settled by what 
may for convenience be termed the "cross- 
contract'' shall be paid by one to the 
other, lhat is no doubt the point of 
view of the business man, and it is ordi¬ 
narily permissible to speak of such oon- 
traots as "cancelling eaoh other." An 
instanoe of the use of this phrase will be 
found in J. H. Tod v. Lakhmidas Pur. 
shotcimdas (1). Farran, J„ speaking of 
suoh contracts says: 

"This mode of dealing, when tho s.rlo aud 
purchase wore to and from the same person, 
of course had the effect of cancelling the con- 
tracts, leaving only differences to be paid.” 

The learned Judge was in that oase 
doaling with a defence of wager, and tbe 
question of the intention to deliver was 
therefore all important. The point here 
is different, viz., whether tbe contracts 
mutually extinguish one another. The 
ease of Sassoon v. Tokersy (2) has also 
been cited, but there is little in that oase 
whioh assists the deoision hove. The 
most relevant part of the judgment is 
that which points out the possible differ, 
ence between the legal point of view and 
the business point of view (see p. 624 ) 
That difference must be remembered, and 
it is for this reason that in the present 
oase the subsequent conduct of the parties 
18 of little ‘importance. All that they 
had to consider was the practical result 
whioh undoubtedly was that differences 
only would be paid. The extracts from 
the accounts whioh have been put in 
showjo more than that as b usiness men 

(1) [1892] 1C Qoui. 441. 

(2) [1904] 23 Bom. G1G=G Bom. L. R. 621. 
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they regarded the transactions as sottlod 
and that all that remained to ho done 
was to pay or receive the difference on 
the due date. This however is not con¬ 
clusive. There is a distinction between 
the legal rights creited by the contracts 
and the mode in which those rights may 
subsequently have been dealt with’ (see 
the case last cited at p 625). 

We have here two contracts. On tiio 
face of them they are wholly indepen¬ 
dent. Rich continues in full force and 
effect until it is discharged. Can it bo 
said that the second contract extinguished 
the first and in so doing was itself extin¬ 
guished? It seems to me that the true 
view is rather that each was capable of 
performance on the due date. Each 
party had a right to demand delivary 
from the other, but as the quantities are 
equal, the practical result must have 
been that there would be no delivery. 
This was a necessary conse juence of the 
two contracts. It was their combined 
effect, but there was no novation in the 
sense in which the term is used in S. 62, 
Contract Act. 

Ordinarily no doubt the best guide to 
the meaning of a contract is the common 
intention of the contracting parties: but 
that intention can bo gathered only from 
that which is expressed. Hero there are 
two distinct contracts of different dates. 
Each is complete in itself and free from 
ambiguity or obscurity. It is not even 
suggested that the parties by any out¬ 
ward expression agreed to treat them as 
forming by their combined effect a third 
contract superseding both. Therefore in 
law no evidence can be admitted varying 
the terms of’either of these contracts. 
There is no distinct subsequent oral 
agreement” rescinding the first contract 
[cf. S. 92. Evidence Act, Proviso (4)j. 
No one even alleges that there are any 
materials but the contracts themselves 
and the subsequent conduct of the parties 
from which the legal position can be 
gathered. Tiio snbsejuent conduct does 
no more than recognize the practical 
result. But prima facie persons who 
enter into contracts must be supposed to 
contemplate performance. The payment 
of differences is nq more than the neces¬ 
sary result of any attempt to insist on 
the performance of both contracts. If 
the procedure of tendering the- price 
against the goods and the goods against 
the price were solemnly enacted, the 


result clearly would bo that the advan¬ 
tage of the one party over the other 
would be measured precisely by the 
difference between the contract rates. 
Tt is therefore in my opinion, unsound to 
argue that because the parties had in 
mind the payment of differences oulv 
the two contracts were extinguished. 
The truth is thao the practical mind im¬ 
mediately perceives the practical result 
of t;ie operation of the two contracts, 
and coniines its attention to that. 

Unless it can be held that there was 
a rescission by a row agreement, how 
were these contracts discharged ? It is 
a case of a new agreement or nothing. 
The contracts are in precisely the same 
form; each is complete iu itself and each 
is on the face of it capable of beipg en¬ 
force 1 on the due date. It has been 
questioned whether a suit would lie on 
the earlier contract. This is merely put¬ 
ting the question in another form. To a 
suit on either of those contracts two 
answers could be made first that the 
contract was extinguished. Secondly, 
that'the claim due under the other con¬ 
tract should be set off. The latter re¬ 
presents. in my opinion, the true position. 
The practical result would of course bo 
that differences ouly could be awarded. 

I have already indicated that upon the 
view which I have taken, the surety is 
not discharged. The relevant sections 
of the Contract Act are Ss. 133 and 134. 
The former does not operate hero, the 
reason beiug that there is no variance in 
the terras of the first contract. As to 
S. 134 the principal debtor is not re¬ 
leased, nor is the legal consequence of 
the act of the creditor that the principal 
debtor is discharged. The decisions cited 
do not carry the matter beyond the 
words of the Statute which require no 
comment. 

The result therefore at which I have 
arrived—not, I admit without considera¬ 
ble doubt—is that defendant remains 
liable on his guarantee. The logical con¬ 
sequence would be that he is liable to 
pay the plaintiff damages calculated on 
the difference between the rate of tli9 
contract and the rate on the due date.j 
But as the plaintiff asks for a decree fcr ( 
the lesser sum only, viz., the difference 
between the rates of the two contracts,: 
there will be a decree for that sum only.) 

I record the following findings: 
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1. In the affirmative. 2. In the affir¬ 
mative. 3. In the negative. 4. In the 


negative 


- 

Deoreo for plaintiff for Rs. 8,078, costs 
and interest on judgment at 6 per cent. 
G.p./r.k. Suit decreed . 
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Macleod, C. J. and Heaton, .T. 

Natoarlal Mane hi a l — Defendant 1— 
Appellant. 

v. 

Bai Chanchal —Plaintiff—Respondent. 

Second Appeal No. 563 of 1918, Deci¬ 
ded on 29th November 1919, from deci¬ 
sion of Disfc. Judge, Ahmedabad, in Ap¬ 
peal No. 295 of 1916. 

Hindu Law—Widow—Compromise—Com¬ 
promise by, prejudicial to reversioners held 
not binding on reversioners after her death. 

A decroo based upon a compromise entered 
into by a Hindu widow witdout due regard to 
the interests of the reversioners in a suit res¬ 
pecting her husband’s estate becomes void aud 
inoperative after her death, and is not binding 
on her daughter other heirs. [P 82 C 1J 

Jayakar and G. N. Thakor— for Ap. 
pollant. 

G. S. Rao —for Respondent. 

Heaton, J. We are here dealing 
with a matter similar to that whioh has 
on several occasions been before a Bonoh 
of this Coart. A Hindu widow brought 
a suit, and her allegations were that her 
dooeased husband, and her husband's 
brothor, originally joint owners of the 
family estate, had separated and divided 
that estate, and the widow <Aied to re- 
cover her husband's share. If the alle- 
-tions m the plaint were true, the family 
property would have had to be asoer. 
tamedland what practically amounted to 
a fresh partition would have had to be 
made. But however that may be, the 
nature of the suit is quite plain. The 
plaintiff in the snit was a widow. She 
maintained that her husband and his 
brother had separated in estate, and she 
olaimed to recover her husband’s share. 
She had a daughter named Ohanohal, no 
eon, and consequently the daughter was 
the nearest reversioner at that time to 
whatever might prove to be the widow’s 
deceased husband’s estate. The original 

hnlt Dd( \" L ! n ^ suit was the son of tho 
husband s brother. Eventually the suit 

mUe ° f ° h “ pro “ i8ad ' by this compro- 
mise the entire property went to the 

defendant m that suit, that is to say 

.passed away from the widow but the 
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widow was to have a maintenance of 
Rs. 115 a year for life, and after her 
death hsr daughter was to have mainten¬ 
ance at Rs. 30 a year for her life. The 
daughter was not a party to the suit, 
and when a reference was made to arbi¬ 
tration, the daughter did not sign that 
reference, nor is it found as a fact that 
she practically assented to the reference 
and took part in it, although it is found 
that she was aware of it. 

Chanchal, the daughter, has now 
brought this suit to have it declared that 
the decree in the earlier suit based on 
the award is void and inoperative after 
tho death of her mother, defendant 6. 
The controversy involved in this suit is 
partly a matter of fact, partly a matter 
of law. The salient facts are those I 
have stated and as to them there is not 
now any dispute. The first Court deoi- 
ded in plaintiff's favour and made tho 
decree asked for. Certain of the defen. 
dants appealed. The appeal was dismis- 
sed. The Judge in appeal held that ap¬ 
parently in no oirournstances could an 
award decree of the kind wo have bore be 
binding on the reversioner unless the re 
versionor was a party to the suit and to 
the reference to arbitration. Now that 
as a statement of law is, I think, errone 
ous. Wo havo in the judgments in Rama 
Satitu Randive v. Daji Naru Randive (l) 
a fairly olear statement of what m\ 
learnel brother Hayward and myself 
think on this question of tho extent to 
which tho deoree in suoh a suit to whioh 
a widow is a party binds the rever¬ 
sioners. In my judgment in that oaso 
1 called particular attention to the 
danger of tho widow's interest being over¬ 
riden where she comes in a litigation 
into conflict with a near agnate of her 
deceased husband, and I had in mind in 
that ease the inherent danger of accept- 
ing as fair, compromises, or even awards 
after reforenoe to arbitration in whioh 
one of the parties is a widow and tho 
other a near agnativo relative of her 
dooeased husbaud. Bat though I thinl- 
that the Judge in tho Court below wat 
wrong in the general expression that ho 
gave to the law on this point, I think in 

L7;i 0U r ta . n0e3 , di ? olo3od in this case 
that the decision of the lower appellate 
Oourb must bo uphold. 

We have here several of the most signi- 
fioant fa ots whioh go to mal™ a Court 
(1) [19101 48 Bora. ‘i49==43 I. o. 126~-* 
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hesitate to accept an award as fulfilling 
the conditions which the Privy Council 
indicated in Shivagungas case [Katama 
Natchiar v. Rajah of Shivagunga (2)], 
and wo have also a finding that in reality 
the property had been divided by the 
brothers, and that the widow was actu¬ 
ally entitled to take her husband s share, 
which would on the widow s death pass 
to the next reversioner. So though the 
award might he good as rogards the 
widow herself, because it settled the liti¬ 
gation. yet when wo come to think of the 
reversions's interest, we find that all 
that she obtained was a maintenance al¬ 
lowance of Ks. 30 a year which is really 
very little bettor than nothing at all. 
( 8o in the circumstances of this case I 
cannot reconcile it with either law or 
justice that the award decree should be 
upheld as against the present plaintiff, 
and I think the declaration granted by 
the trial Court and confirmed by the 
Court of first appeal is appropriate to 
the case. It is a declaration that the 
decree in Regular Suit No. G1 of 1010 
based on an award is void and inopera¬ 
tive after the death of defendant G. that 
is the mother of the plaintiff, and that 
it is not binding on the plaintiff, or her 
heirs, and I think this appeal should be 
dismissed with costs. 

Macleod. C. J. —I concur. 

G.P./u.K. Appeal dismissed. 


(-2) [1861*03] 9 M. I. A. 
Suth. 520—2 Bar. 25= 


539=2 \V. R. 31=1 
19 E. R. 843 (P. O.). 
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Macleod, C. J. and Heaton, J. 
Shankar Dhonddev and others— Defend¬ 
ants— Appellants. 

v. 

Ycshwant Raghunath Gaitondc and 

o^cr.s-Plaintiffs-Respondents 

Cross-Appeals Nos. 22 and 212 of 1919, 
Decided on 20th January 1920.,from de¬ 
cision of Dist. Judge, Ratnagin, in Ap¬ 
peals Nos. 139 an! 150 oJ lOU. 

Transfer of Property Act (4 of 1882). S 60 
—Stipulation that if money is not paid after 

certain period property will bc dC ? n T r C fl d U entfv 
closed is clog-But mortga B or can fi***"**?* 
enter into separate arrangement for satisfying 

mortgage-Agreement being independent of 

C ^t?s C ?p‘in"So°o! ,e c, C uity th,t a mortgagor 
» riJvol from anv clog which has been 
pb" e<l on the eouitv of redomptioa. Therefore 
Ff'the original document of mortgage contains a 
cUiim that if the mortgage monr >8 not repaid 
, th0 end of the mortgage period, tho mor.ga 


gor should be foreclosed, that clause would not 
be specifically enforced against the mortgagor, 
and he would still be entitled in epitc of it to ro* 
deem. Rut there is nothing to prevoot the mort¬ 
gagor and mortgagee from coming to an arrange¬ 
ment after the mortgage has been executed 
whereby the mortgage is paid off. 

Where a mortgage-deed provided that if after 
the lapse of i-0 years the mortgage-debt should 
not be D3id off, then hilf the mortgage property 
was to become the absolute property of the mort¬ 
gagee, and the other half was to return to the 
mortgagor as his absolute property free from the 
mortgage, and considerably more than 20 years 
afterwards the parties enlerod into an agreement 
whereby half the property went to the mort¬ 
gagee as owner and tho other half was obtained 
by the mortgagor free from the mortgage: 

Hell: that the agreement, being a transac¬ 
tion independent of tho mortgage, could not be 
held invalid as a clog upon the equity of re¬ 
demption. (P83Clj 

A G Desai —for Appellants. 

Coyajee and P. B. Shingne —for Res¬ 
pondents. 

Macleod, C. J. — The plaintiffs filed 
this suit for accounts and redemption 
under tho Dekkhan Agriculturists’ Relief 
Act. The lower appellate Court passed 
an order that the plaintiffs should redeem 
7-12ths of the ontire property as des¬ 
cribed in Exs. 79 and 77 free of all en¬ 
cumbrances. The dofendant3-niortgagoe3 
havo appealed with regard to certain 
property contained in tho mortgage-deed 
of 1810 passed by the plaintiffs* ancestor. 
That mortgage was for a period of 20 
voars, and it was provided that if tho 
money was not paid off at the end of 20 
years, half the property should be taken 
by the mortgagor and half by the mort¬ 
gagee. The mortgage money was net 
paid off at the end of 20 years, and the 
mortgagee remained in possession until 
1861, when a document was passed by 
the mortgagor, which is Ex. 7G. That 
refers to the agreement in the mortgage 
of 1810, and effects a transfer of half the 
property to the mortgagee, and brings 
hack into tho ownership of tho mortgagor 
the other half free of all encumbrances. 

Now in this suit, which is filed in 1912 
the plaintiffs wish us to hold that the 
arrangement which was arrived at iu 
18G4 is not binding on them, and that 
they could redeem the property which 
was retained by the mortgagee under Ex. 
7fi. We have been referred to the deci¬ 
sion in Kanhayalal v. Narhar (l). In 
that case the learned Judge referred to- 

(1) [1203] 27 13om. 297, 
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the case of Lisle v. Reeve( 2) and no doubt 
bhe principle laid down in that case 
should be followed by a Court of Equity. 
It is a principle of equity that a mort¬ 
gagor can be relieved from any clog which 
has been placed on the equity of re¬ 
demption. Therefore if the original do¬ 
cument of mortgage contained a clause 
.that if the mortgage money was nob re¬ 
paid at the end of the mortgage period, 
the mortgagor should be foreclosed, that 
clause would not be specifically enforced 
against the mortgagor, aud he would 
still be entitled inspite of it to redeem. 
But there is nothing to prevent the mort¬ 
gagor and mortgagee from coming to an 
arrangement after the mortgage has boon 
executed whereby the mortgage is paid 
off. Vaughan Williams, L. J., in the 
case I have cited said that: 

“it was compotent for a mortgagee to enter into 
an agreement to purchase from the mortgagor 
hfs equity of redemption. Tho only objection to 
such an agreement is, that it must not be part 
and parcel of the original loan or mortgage bar¬ 
gain. But thero is nothing to prevent that be¬ 
ing done by an agreoinent which in substance 
and in fact is subsequent to and independent of 
the original bargain/' 

Now it has been argued that this agree¬ 
ment, which was arrived at in 1864, was 
part and parcel of the original mortgage 
transaction effected in 1840. and in that 
argument of the respondent, we think, 
can be discerned the fallacy in tho case 
and in tho judgment in appeal. If at 
at the end of the period in 1860 the mort¬ 
gagor had failed to repay the mortgage, 
and the mortgagee had disputed the 
mortgagor's right to redeem, the Court 
would not have allowed that to be done. 
It would havo been sfcill open to the 
mortgagor to ask the Court to enable him 
|to redeem. But if he ohooses to enter 
into an agreement several years later 
with the mortgagee whereby the mort¬ 
gage transaction is olosed, whereby he 
gets back, free of his mortgage debt, half 
the mortgaged property, while tho re¬ 
maining half remains with the mortgagee, 
then I do not think any Court of Equity 
would allow the mortgagor to re-open 
such a transaction. No doubt the terms 
°f. fch ? agreement in 1864 and the deeds 
of sate in tho transaction are identical 
with what was agreed to in 1840, and it 
is argued that on aocount of that it can¬ 
not be said that the agreement of 1864 is 
indei^ndent of t he original barc ain. I 
(2) (1902] 1 Oh. 68=71 L.J, Oh. 42=85 L~T 
464=60 W. R. 281=18 t! UR. 61. 


cannot agree with that argument. I 
cannot see any reason why the parties 
should not be allowed to come to the 
agreement, which, as a matter of fact, 
they did in 1864, as perfectly free agents. 
If the mortgagee sued for speoific per¬ 
formance of the agreement of 1840, and 
asked for foreclosure, then that would 
have been an entirely different matter. 
It appears to me that this agreement in 
1364 was not only subsequent, but also 
independent of the original bargain, and 
therefore in my opinion, this appeal suc¬ 
ceeds, and the plaintiffs cannot redeem 
any portion of the property which was 
mortgaged in 1840 and transferred to the 
mortgagee in 1864. The case of Ramji 
v. Chinto (3), which was referred to in 
Kanhayalal v. Narhar (l), does not tonoh 
this point with which I have been deal¬ 
ing. That no doubt did give effeot to the 
general principle of of equity that: 

“where qd instrument of mortgage, though iu 
terms it transfers an estate on failure to repay 
the mortgago money on a fixed day, yet appears 
clearly to have been entered iuto bv parties for 
securing the repayment of a loau, the mortga¬ 
gor, making the security subservient for tho pur¬ 
pose for which it was created, may in equity and 
good conscience redeem the property by paying 
off the prinoipal debt and tho interest though 
the stipulated time for payment had been allow¬ 
ed to pass by." 

• O one disputes that, and the judgment 
I have delivered is no way contrary to 
the principle whioh is given effeot to by 
that decision. 

The only point argued in Appeal No. 
242 of 1919 is whether the lower appel¬ 
late Court oorrectly interpreted Ex. 80. 
It held that it oould not be considered 
as an acknowledgment of the mortgage 
created in 1839 by Balaji Hari of hia 
one-third share in eight annas by Ex. 78. 
No doubt that dooument does refer to a 
oertain share mortgaged with Karande 
by the plaintiffs. But we know that 
there had been a number of mortgages 
It is imposible to hold that this is an ac¬ 
knowledgment of a particular mortgage 
passed in 1839, when there is no speoific 
reference to that mortgage, and, there¬ 
fore Appeal No. 242 must be dismissed 
with costs. As defendants have succeed¬ 
ed throughout, they will get costs through¬ 
out in Appeal No. 22. whioh is allowad 
as to that part of the olaim whioh was 
valued at Bs. 250. 

Heaton, J. The Judge in the Court 
oolow considered that he was bound h„ 
W 11862-66] i B. H. 0. R. 199: --' 
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the decision in Kanhayalal v. Narhar 
(l). But a little consideration shows that 
that case is no authority whatever for 
the present. There was indeed a very 
similar mortgage-deed \^hich provided 
very much the same as the present deed 
which we are concernel with here. The 
provision in the deed before us is that if 
after the lapse of 20 years the mortgage 
debt should not he paid off, then half the 
mortgaged property was to become the 
absolute property of the mortgagee and 
the other half was to return to the mort¬ 
gagor as his absolute property free from 
the mortgage. In Kanhayalal's case (l) 
it was held, as I understand it, and also 
as I believe correctly, that the mortgage- 
deed would not automatically bring about 
the arrangement stated, at the end of the 
stated number of years. It would not do 
that, because the stipulation in the mort¬ 
gage-deed would be regarded as a clog 
on the equity of redemption and. there¬ 
fore, as inoperative. In the case we are 
concerned with, however, the parties evi¬ 
dently did not suppose that the clause or 
stipulation in the mortgage deed would 
itself automatically effect its purpose be¬ 
cause in 1864, i. e., 24 years, not 20 
years, after the date of the mortgage, 
they accomplished what it had previously 
been arranged should be accomplished, 
in a proper and legal way by a registered 
document. 

There is only one possible ground on 
which, as far as I can see, that regis¬ 
tered document can be declared to b9 
of no effect, and on which it can be 
held that the Court must proceed exactly 
as if it had never been executed. It is 
this: that there is some legal objection 
to parties actually doing what they had 
undertaken tjo do, so long as they could 
not be compelled to do it. It is perfectly 
true that the mortgagor could not have 
been compelled to assent to what was 
done in 1864, even though the mortgagee 
had pointed out the provision in the 
mortgage bond. But there are thousands 
of lawful transactions entered into by 
people of their own free will, which 
they could not bo compelled to enter in¬ 
to, and it seems to me to be no reason 
whatever against the validity of the 
transaction of 1864 that it was one which 
the mortgagor could not have been com¬ 
pelled to assent to. That, I think is all 
that I need say in this case. It seems 
to me to l»o about as clear a case as one 


could have of a perfectly valid and hon¬ 
est transaction, and I think undoubtedly 
the trial Court was right, and that the 
Court of first appeal was misled by its 
belief that the matter was settled by the 
authority of Kanhayalal*s case (1). I 
agree tc the order proposed. 

g.p./r.k. Appeal allowed. 
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Macleod, C. J. and Crump, J. 

Vosude j Ganesh Joshi —Defendant— 
Appellant. 


v. 

Anupram Haribhai Trivedi —Plaintiff 
— Respondent. 

Second Appeal No. 222 of 1918, De¬ 
cided on 18th December 1919, from deci¬ 
sion of Joint Judge, Poona, in Appeal 
No. 133 of 1915. 

Contract Act (9 of 1872), S. 23— Contract 
to prepare and supply copies of picture pro¬ 
duced in England is not void. 

As soon as au author, i publisher or a painter 
gives to the world what he has written or 
created, it becomes public property and there is 
no right at Common law which protects him 
from his works being copied by any oue who 
chooses to do so. A contract therefore to pre¬ 
pare and supply copies of a picture produced in 
England docs not como within S. 23. (P 85 C 1] 

Pendse and P. II. Kelkar—tor Apnel- 


lunt. 

G. N. Thakor —for Respondent. 

Judgment. —The plaintiff sued to re¬ 
cover Rs. 1,800 as damages from the 
defendant for refusing to carry out the 
contract to prepare and supply to the 
plaintiff 2,000 copies of the plaint pic¬ 
ture. The breach is admitted, bub the 
defendant contends that the contract 
came within the provisions of S. 23, Con¬ 
tract Act, and as the agreement is frau¬ 
dulent, or involved or implied injury to 
some person, its object or consideration 
is unlawful, and the contract is there¬ 
fore void. The defendant must depend 
for this contention on the argument that 
as there was in England a firm which 
had a copyright in this picture, it was a 
fraud on them to print the picture in 

India. 

It was first contended that the Pine 
Arts Copyright Act of 1862 (25 & 26 Vic. 
c. 63) had been extends \ to British India, 
but it is quite clear from the decision in 
Graves & Co.. Ltd. v. Gorrie (1). to which 
we have been referred, that the Act does 


(L) [1903] A. G. 490=72 L. J. P. 95 = ?9 L » 
T. 111=52 W. R. 113=19 T. h. R. 052. 
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not extend to any part of the British 
Dominions outside the United Kingdom. 

Then it is alleged that at Common law 
an author, a publisher or a painter has a 
copyright in his productions. That ques¬ 
tion was decided in Jefferys v. Boosey (2); 
and in Macmillan v. Khan Bahadur 
Shamsu! CJlama M. Zaka (3) Farran, J., 
said: 

“1 agree with the learned Judge that it must 
be assumed by Courts of law dealing with ques¬ 
tions of copyright that no such right existed at 
Common law before the Statuto of Anne (8 Anno 
c. 19).** 

The judgments in Graves & Co , Lid. v. 
Gorrie (l) and Jefferys v. Boosey (2) are 
most dear on that subject. They were 
based on this reasoning, that as soon as 
an author, a publisher, or a painter gave 
to the world what he had written or 
created, it became public property, and 
there was no right at Common law whioh 
protected him from his works being 
copied by anyone who chose to do bo. 
It appears therefore that this contract 
does not come within S. 23, Contract 
Act. The plaintiff is entitled to sue for 
damages for breach. Tho appeal, there¬ 
fore must bo dismissed with costs. 

g.p./r.k. _ Appeal dismissed . 

(2) (1854] 4 H. L. C. 815=3 C. L. R. 625=24 
L. J. Ex. 81=1 Jur. (n. s.) 615=10 E. R. 
681=94 R. R. 889, 

(8) (1895] 19 Bom. 557. 
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Shah and Hayward. JJ. 

Emperor 

v. 

Vishvanath Vishnu Joshi —Aooused. 

Criminal Rof. No. 8 of 1919, Decide 
on 20th Juno 1919, made by Dist. Magi* 
trate, Satara. 

Criminal P. C (5 of 1898), Ss. 190 and 4(( 

o” io C o nd Clai * authorized unde 

a. 190 can try complaint under Cattle Trei 
pa*t Act, S. 20. 

A Magistrate of the Secoud Class, who i 
authorized under S. 190, to take cognizance ( 
ofloQccs upon receiving oomplaintg, has powc 

n J i 0 m CO ^ mzancc oi complaints undor S. 21 
Cattle Trespass Aot. (P 85 C 5 

Judgment.—We think that the Seoon. 
Glass Magistrate had-jurisdiction to dea 
with the complaint. The only groum 
upon whioh the District Magistrate ha 
suggested that he had no jurisdiction i 
that he wag not speciaHy authorized tr 
the District Magistrate to deal with com 
plaints under 8. 20. Cattle Trespass Aot 
There is no suggestion however that fchij 
Second Class Magistrate was authorized 


under S. 190. Criminal P. C.. to take cog-| 
nisance of offences upon receiving com¬ 
plaints, and it must be take^i for the 
purposes of this reference that he was so 
authorized. No further special autho¬ 
rity to take cognizance of complaints 
under S.20, Cattle Trespass Aot, is needed 
in view of the definition of the word 

“offence in S. 4, Cl. (o), whioh includes 
any act in respect of which a complaint 
may be made under S. 20. Cattle Tres¬ 
pass Act. It is clear from Scb. 2, Cri¬ 
minal P. C., that offences under spe¬ 
cial Acts, punishable with imprisonment 
for less than one year or with fine only 
are triable by any Magistrate. We think 
therefore that the Second Class Magis¬ 
trate had jurisdiction to deal with the 
complaint. This conclusion derives sup¬ 
port from the decision in Budhan Mahto 
v. Issur Singh (l). 

We direct tho record and proceedings 
to be returned. 

G.P./r.K. _ Order accordingly. 

(1) C1007j 34 Cal. 926=6 Cr. L. J. 363. 

A. 1. R. 1920 Bombay 85 (2) 

Macleod, C. J. and Heaton, J. 

Jeshankar Rcvashankar —Defendant— 
Appellant. 

v. 

Bai Divali —Plaintiff—Respondent.. 

Second Appeal No. 701 of 1918, De¬ 
cided on 2Sth November 1919, from deci¬ 
sion of Asst. Judge, Ahmedabad, iu 
Appeal No. 275 of 1916. 

(a) Evidence Act (1 of 1872), Ss. 107 and 
108 Man proved to be not heard of for 7 
years will be pre«umed to be dead on date of 
auit and not earlier. 

A man is presumed to bo alive until ho is 
dead. A person asserting that a particular man 
is dead has to prove it. If ho oan show that tho 
man has not been board of for sovon yoare, tho 
Court will presume his death. But-the oarliost 
date at which the doath oan bo prosumod oau 
only bo the dalo when the suit is filed. It oau* 
not have a further retrospective ofloct. 

(P 80 O 11 

(b) Civil P. C . (S of 1908), 0.41. R. 23— 
buit decided on misunderstanding of Ss. 107 
and 108, Evidence Act can be regarded at 
wrongly decided and can be remanded. 

.j ® r Heaton, J . Where a oaso is wrongly de* 
R owing to a misunderstanding of Ss.107 and 
108, Evidence Aot, tho case o*n proporly bo re* 
garded as a wrong disposal on a preliminary 
point and romanded to the original Court to be 
tnod afresh. [P 86 0 2] 

G. N. Thakor—ior Appellant. 

H, V. Divatia— for Respondent. 
Macleod, C. J. This litigation has 

arisen from the disappearance of one 
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Liallu, who had mortgaged his property 
to Mofciial Nathu. In 1913 Jugal, the 
first oousin of Lallti, purported to sell 
the equity of redemption to Jeshankar 
Hewashankar. defendant 2 in this suit. 
In 1914 defendant 2 tiled a suit against 
defendant i for redemption, and in 1915 
this suit was tiled by Diwali, the wife of 
lamnadas, a more remote relation of 
Lallu than Jugal. It was admitted that 
she could only succeed if she could prove 
that the sale of the equity of redemption 
to defendant 2 was invalid. In the trial 
Court the plaintiff's suit was dismissed. 
In the lower appellate Court the plain¬ 
tiff gob a decree for redemption and de¬ 
fendant 2 was restrained from in any 
way interfering with the plaintiff re¬ 
deeming and recovering possession of the 
plaint property as above directed. 

One point to which the attention of 
the Court was nob directed was whether 
the sale by Jugal in 1913 was a valid 
one. or whether it was invalid, not be¬ 
cause he had renounced the world and. 
therefore could not succeed to Callu s 
estate, but because there was no heir at 
all at that time of Lallu as no one could 
say that Lallu was dead. A man is pre¬ 
sumed to bo alive until he is dead. A 
person asserting that a particular man 
is dead has to prove it. If he could 
show that the man has not been beard 
of for seven years, then the Court will 
presume the death: see Rango Balaji v. 
Aludiyeppa (l). But the earliest date to 
iwhich the death can be presumed - can 
only be the date when the suit was filed. 
It cannot have a further retrospective 
effect. Therefore one must take it that 
Lallu was alive in 1913 unless it can be 
positively established that he was dead. 
That apparently no one could do. There 
can be no heir to a man who is still alive 
and Jugal had nothing to sell. The re¬ 
sult would bo that defendant 2 gets noth¬ 
ing by his sale deed. But if he is in pos¬ 
session, then the plaintiff who wants to 
redeem defendant 1 cannot oust defen¬ 
dant 2 in possession unless she can show 
that she is the nearest heir to Lallu. A 
question would then arise whether Jugal 
is the nearer heir or whether he has lost 
his inheritance by hi3 having become a 
Yati. Therefore the best course ior us 
to pursue is to set aside the whole of the 
proceedings and to r emand the ease to 

(1) 1.1899] *23 Bom. 296. 
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the trial Court for disposal after making 
Jugal a party. There will be three con¬ 
testing parties to the right to redeem. 
Jugal, the plaintiff and defendant 2. and 
if the defendant 2 is in possession, then 
the plaintiff, before she can succeed, will 
have to show that Jugal has been ousted 
from inheritance. The plaintiff must 
have leave to amend the plaint and the 
defendants must have leave to submit 
further written statements. Costs costs 
in the suit. 

Heaton, J. — I think that is a proper 
order to make. The case has essentially 
really, although it does not so appear, 
been wrongly decided on a preliminary 
point, and this preliminary point is a 
misunderstanding of Ss 107 and 10S, 
Evidence Act. Owing to a misunder¬ 
standing of these sections the lower 
Courts have gone on the wrong linos in 
disposing of this matter. I think there¬ 
fore wo can properly regard ifcas a wrong 
disposal on a preliminary point and send 
back the caso to the original Court to be 
tried over again. Toe misunderstanding 
is this: the Court seems to have thought 
that if you prove that a man has nob 
been heard of for seven years by those 
whe would naturally have heard of him 
if 'he had been alive, then you have 
shown that ho is to he regarded as dead 
alter tho33 seven year9. But S. 107, 
Evidence Act, tells us that if a man is 
shown to have been alive within thirty 
yoars the burden of proving that he is 
dead is on the person who affirms it. 
Now in this case it is nob denied that 
Lallu was alive within 30 years. So that 
as the suit started, it started on the 
presumption that he was alive, and it 
was for any one who asserted that he 
was dead to prove that he was dead. 
The parties seeking to prove that he was 
dead failed to prove it, but they did 
prove that he had not boon heard of for 
more than seven years, so that the burden 
of proof was shifted, as is provided by 
S. 103. and as thereafter the other side 
were unable to show that Lallu was 
alive, it was taken that he was dead. 
But that can only mean that ho was 
taken to be dead either at tho moment 
when tho pronouncement was made by 
the Judge or at the time tho suit was 
brought. For the issue was and is: 

Whether Lallu is alive or dead? It was not 
whether he was alive or dc\d in 1913, that i3, at 
a date prior to the suit. 
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If it had been, it would have had to 
be proved that he was dead then, and 
this has nofc[been proved. It might be a 
matter for very nice argument to deter¬ 
mine which of those times should be 
taken: the date oi suit, or thedate of judg¬ 
ment. But I see in their Commentary 
on the Law of Evidence, Ameer Ali and 
Woodrolle state in a footnote to S. 108 
as follows: 

“The only presumption indicated by the sec¬ 
tion is that a party is de *d at the time of suit, 
but there is no presumption in any case as to 
the time of his death.” 

I am content to follow that reading of 
the law, and so ali that was proved here 
was that when the suit was brought 
Lallu was dead. The Courts however 
nave thought that what was established 
was not merely that Lallu had died at 
some unknown period previously, but at 
any rate that he was dead in 1913, and 
therefore that Jugal at that time had 
succeeded to the property, or would have 
succeeded if he had not become a sanyasi, 
and that if bo succeeded to the property, 
ho would have power to transfer.the 
equity of redemption to defendant 2. The 
whole of that part of the decision of the 
lower Court is fallacious. The suit has 
become now so complicated by reason of 
the various parties interested, and the 
fact that there has been another redemp¬ 
tion suit by defendant 2, that really the 
only possible way of getting a'proper and 
dear disposal of the matters in dispute is 
by making the order which iny Lord the 
Chief Justice has proposed and in which 
I concur. 

G.P./r.K. Suit remanded. 
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Macleod, C. J. and Heaton, J. 

liamchayidra Raghunath Shirgaonkar 
— Plaintiff—Appellant. 

v. 

Vishnu Balaji Hindalekat —Defendant 
Respondent. 


Second Appeal No. 160 of 1918, Deoi 
dea on 13th January 1920, from deoisior 
of Asst. Judge, Ratnagiri, in Appea 
No. 206 of 1916. 

(a) Landlord and Tenant— ImprovemenU- 

A » r . CXp . ,ry °* J? a * e °* #ile vacant poisessioi 

“ 81 J, e "T. If buildin * it be 

comet landlord's property. 

The ordinory rule is that a teDant must oiv, 

up vacant poBaeaaion of the land demiaed at th 

end of the term. If he bnllda on the land of th 

h<J K Uild8 at ! li80wn ti8k ' and at the eni 

oi the term he can take away hia building. I 


ho leaves it thcro, it becomes the landlord’s pro¬ 
perly. ~ [P S7 C 2] 

(b) Landlord and Tenant—Compensation— 
Tenant in possession for number of years 
constructing substantial building— Compen¬ 
sation held payable before ejectment. 

Where ?. teuaut who hsd bcou in possession of 
land fora very l.irtjo number of \ ears built a 
costl> A id substantial houso on the land of the 
tonaucy with the knowledge of the landlord: 

Held: that the landlord could not eject the 
tenant without plying him compensation in res¬ 
pect of the house. [P SS C 1] 

S. R. Bahhalc for N. M . Samarth — for 
Appellant. 

A. O. Desai —for Respondent. 

Macleod, C. J.~The plaintiff sued for 
possession of the plaint property and that 
it might be restored to him by removing 
the defendant’s building. The trial Court 
ordeied the plaintiff to got possession on 
paying Rs. 2.000 to the defendant. The 
appellate Judge reversed the decree of 
the lower Court and directed that the 
defendant should retain possession of the 
land covered by the building. The tenant 
has been in possession of the land for a 
considerable number of years, but it is 
admitted that he is not a pormauont ten¬ 
ant under the documents which exist, nor 
oan ho claim to bo a permanent tenant 
under S 83 of tho Land Revenue Code. 
But tho learned Appellate Judge considers 
that because lie has been allowed with¬ 
out objection to build on a portion of the 
land, therefore what were agricultural 
leases for a year had become building 
leases. I am afraid I oannot follow that 
argument. The ordinary rule is that a 
tenant must give up vacant possession at 
the end of his term. If ho builds be builds 
at his own risk, and at the end of the 
term he oan take away hi9 building. If 
he leaves it there, it beoome9 the land¬ 
lord’s property. 

Then it seems that the learned appel¬ 
late Judge has oome to tho conclusion that 
there was a 9ort of an estoppel which 
created a permanent tenancy as regards 
the portion cf the land built upon. But 
that would be to ignore the real nature 
of an estoppel which prevents a party 
telling the truth, but it could not possibly 
oreate a permanent tenancy. All that 
we can say is that there is certainly an 
equity in this particular oase on its own 
faots infavouroi the plaintiff being bound 
to compensate the defendant if he gives 
notioe. The defendant has been in pos-J 
session. He also paid rent for this landi 
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lor a very large number of years and has 
built to fchS' knowledge of the plaintiff, as 
is admitted, one of the driest houses in 
Malvan, and we must say this: that very 
probably the defendant thought ho would 
not be disturbed. But now the land has 
gone up in value, and the plaintiff evi¬ 
dently is not content with receiving the 
very small rent received by him on the 
terms on which bo let it to the defendant, 
with the result that ho has given notice. 
He gets a fine house under the decree of 
the trial Court, which probably is worth 
much more than Rs. 2.000 having regard 
to the increased prices. If we order the 
defendant to remove the house, it would 
probably be worth nothing as the mate¬ 
rials would not fetch much when broken 
up. I think we ought to rely upon the 
discretion of the trial Court and hold that 
this was a case in which in equity the 
plaintiff ought to compensate the defen¬ 
dant for retaining his building. We 
allow the appeal and restore the decree 
of the trial Court. The plaintiff will get 
his costs throughout from defendant 1. 
The oro9S-objectioos are dismissed with 
oosts. 

Heaton, J.—I agre9 to thedeoision pro¬ 
posed. The mistake made by the lower 
appellate Court, I think, was that it in¬ 
ferred something preciso when it was 
logically impossible to infer anything but 
what was vague. No doubt it is quite 
logical to say that there must have been 
some sort of understanding between the 
landlord and the tenant, for the latter 
never would have put up such a costly 
building as he did, if he held only the 
position of an annual tenant. But when 
we come to the question what was it that 
was understool between the landlord and 
tenant, we find everything is vague. 
There is nothing in writing about it. No 
one deposes to it. It is all left to he in- 
ferred from general oircumstances. It 
seems to mo that you cannot, in a case 
like this, from general circumstances infer 
that which requires to he prove 1 by defi¬ 
nite evidence, such as for instance that 
there was a building lease, or that there 
was a specific understanding the terms of 
which can be stated. I think therefore 
that all that we can do is to say that al¬ 
though thore is no specific agreement 
proved of the nature inferred by the lower 
appellate Court, yet the circumstances 
do show that it would be very unjust to 
evict t he defendant without awarding him 


compensation. Therefore I think the 
order proposed by my Lord the Chief 
Justice is the correct order to make in 
this case. 

G.p./r.k. Appeal allowed. 
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Shah and Crump, JJ. 

Motichand Magandas and others — 
Plaintiffs— Appellants. 

.v. 

Keshav Appaji Kulkarni and others ~ 
Defendants—Respondents. 

Second Appeal No. 58 of 1918, Deci¬ 
ded on 19th December 1919, from deci¬ 
sion of Dist. Judge, Khandesh, in Appeal 
No. 494 of 1916. 

Contract Act (9 of 1872), S. 30—Real con¬ 
tract with strangers to avoid risk of wager¬ 
ing contracts does not make latter valid. 

Where in a contract between a pakka adatia 
aud one of his constituents the common intou- 
tion of the parties is to deal in diflereucos only 
and to wager, such contract is not rendered 
valid by the mere circumstance that, in order to 
avoid the risk of the contract, the pakka adatia 
has entered into contracts with third parties 
which arc uot iu the nature of a wiger. 

(P 89 C 2) 

(3. S. Itao —for Appellants. 

P. D. Slungne —for Respondents. 

Shah. J. —This second appeal arises 
out of a suit, which is in form a suit to 
recover money due on a kbata, hut in 
substance a suit to recover the amount 
due in respect of certain contracts en¬ 
tered into between the plaintiffs and the 
defendants’ 

The trial Court found that the con¬ 
tracts between the plaintiffs and the de¬ 
fendants were wagering -contracts, and 
that certain contracts, which the plain¬ 
tiffs had entered into with third parties 
to cover some of the contracts between 
themselves and the defendants, were not 
shown to he wagering contracts. It ac¬ 
cordingly deoroed tho plaintiffs’ claim in 
respect of such contracts. The defendants 
appealed to tho District Court, and that 
Court held on the evidence that the 
common intention of the parties (the 
plaintiffs and the defendants) was to deal 
in differences only and to wager, and 
that it was a matter of indifference whe¬ 
ther with a view to avoid the risk of 
cortain contracts with the defendants 
tho plaintiffs entered into contracts with 
third parties. The lower appellate Court 
disallowed the plaintiffs' claim as re¬ 
gards all the contracts with tho defen¬ 
dants. 
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Tii© plaintiffs have appealed to this 
Court, and it is urged on tbeir behalf 
that the plaintiffs are pakka adatias, 
that the contracts were entered into on 
the pakki adat system, and that in such 
a case where the plaintiffs enter into 
contracts with third parties to cover 
contracts entered into by them with the 
defendants, the intention of those third 
parties must be shown to be the same as 
the intention of the defendants to deal 
in differences only and to wager, and 
that it is not sufficient to show that the 
common intention of the plaintiffs and 
the defendants was to wager. In sup¬ 
port of this contention Diwan Bahadur 
Rao has particularly relied upon the 
judgment in Bhagwandas Parasram v. 
Bujrorji Rationsi( l). Several other cases 
also wore referred to in the argument. 
On behalf of the respondents it is urged 
that it is found as a fact that the com¬ 
mon intention of the parties was to 
wager, that as a matter of law it is not 
essential to prove that the intention of 
the parties with whom the plaintiffs en¬ 
tered into contracts algo was to wager, 


and that the observation of the lower 
appellate Court as to the contracts bet¬ 
ween the plaintiffs and the third parties 
moans nothing more than this: that if 
there is satisfactory evidence to show 
the common intention of the parties, the 
intention of the third parties, who en¬ 
tered into ooutraots with the plaintiffs 
with which the defendants have nothing 
to do directly, would not matter under 
the circumstances. In short Mr. Shingno 
oontends that it is a finding of fact which 
ought to be accepted in second appeal. 

Both parties have argued the appeal 
before us on tho footing that the plain¬ 
tiffs are pakka adatias and that the con¬ 
tracts between the parties were entered 
into acoording to the pakki adat system. 
The incidents of the pakki adat system 
have been mentioned in' Bhagwandas v. 
Kanji (2J and the arguments before us 
have proceeded on the assumption that 
the contracts in question are subject to 
the same incidents. The •lower appel¬ 
late Court has dealt with the case on the 
same basis. I desire to make this clear, 
as the plaintiffs carry on their business 
at Amalner, and not iq Bombay as was 
tne case in Bhagwan das v. Kanji (2), 

^ t’a’ X ? 17 t f/°' 10l =42 Bom. 373=15 
J; A. 29=44 I. C. 284 (P.O.). 

(2) [1906] 80 Bom. 305=7 Bom. L. R. 61L. 


which was decided on the evidence as to 
the custom of the Bombay market, and 
as the trial Court has described the 
plaintiffs as jokhami adatias in the judg¬ 
ment and has not apparently referred to 
the incidents of the pakki adat system. 
It may be that under certain circum- 
stances a jokhami adatia may be nothing 
more than a del credere agent; but it is 
sufficient to point out that it is common 
ground before us that the plaintiffs are 
pakka adatias and have done business 
with the defendants as such. 

In appreciating the rival contentions 
of tho parties it is important to remem¬ 
ber that both the lower Courts have 
found that the common intention of the 
plaintiffs and tho defendants was to deal 
in differences only. Tho lower appel¬ 
late Court observes with reference to 
the transactions between the parties 
in grain and cotton that they were 
all forward transactions; no delivery, 
was ever asked or given on either side) 
during the three years; and that the) 
settlement between the parties was al-! 
ways entered in the plaintiffs’ accounts 
by differences. It has considered the 
evidence and hold that they were not 
commercial transactions but wagers on 
tho rise and • fall of the market. This 
finding is based upou evidence and unless 
there is any error of law we are bound 
by it in second appeal. All the reported 
oases that have been referred to in the 
arguments were oases, in which tho 
Courts concerned dealt with the evidence 
in tho oase and had to find the common 
intention of the parties on tho evidenoe. 
The limitation whioh applies to a second 
appeal did not apply to those oases. 

The only error of law suggested is that: 
it is neoessary for the defendants to es-l 
tablish that tho third parties, with whom 
the plaintiffs entered into contracts to 
cover their oontraots with the defendants 
had the same common intention. If the 
plaintiffs are pakka adatias, they enter 
into contracts with the defendants, and 
the defendants have nothing to do with 
tho contracts of the plaintiffs with third 
parties. Tho position of a pakka adatia 
differs in this respect from that of an 
ordinary commission agent as pointed 
out in Bhagwandas v. Kanji (2). I do 
not 9ee how it could be said as a matter 
of law that the common intention of the 
third parties to wager must be proved. 
All that could be said is that the com- 
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men intention of the two contracting 
parties (i. e . the plaintiffs and defen¬ 
dants) must he proved, and that in de¬ 
termining that fact on evidence the 
Court ought to take into account as a 
1 iece of evidence the circumstance that 
the pakka adatias have entered into con¬ 
tracts with third parties which are not 
wagering contracts to cover their con¬ 
tracts with the defendants, and that if 
the pakka adatia s contracts with the 
thiid parties represent genuine business 
transactions and not wagers, it may bo 
said he had similar intention in enter¬ 
ing into contracts with the defendants, 

But it would not he conclusive on the 
question of the common intention of the 
parties. The judgment of their Lordships 
of the Privy Council in Bhagwandas 
Parasram v. Burjorji Buttonji (l) shows 
that on an appreciation of the evidence 
in that case their Lordships were not 
satisfied as to the common intention of 
the parties; and in dealing with the evi¬ 
dence the circumstance that the third 
parties were entitled to oall for delivery 
was taken into account. Bub the ques¬ 
tion that is considered is whether the 
parties had the common intention to 
wager. 1 do not think that this judg¬ 
ment shows that as a matter of law it is 
essential to prove not only that the 
pakka adatia and his constituent had the 
common intention of wagering but that 
even the third parties with whom the 
pakka adatia entered into contracts had 
the same intention, in order to establish 
that the contracts between the pakka 
adatia and bis constituent are wagers. 

In the present case it seems to me that 
on the evidence the common intention 
of both the parties is found and that 
there is no error of law which can vitiate 
it. The remarks of the lower appellate 
Court, relied upon as disclosing an error 
of law* when read with reference to the 
context, mean in effect that the common 
intention of the parties is clearly dis¬ 
closed by their uniform course of conduct 
and that the fact of the plaintiffs having 
entered into contracts with third parties 
does not matter under the circum¬ 
stances. 

I would therefore confirm the decree 
cf the lower appellate Court and dismiss 
the appeal with costs. 

Crump, J.—I concur. 

G.P./R.K. Appeal dism issed . 
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Shah and Hayward, JJ. 

B jjnrkandra Vithal Bhat — PlaiutitT — 
Appellant. 

v. 

Gajanart Narai/an Deshniukh and 
others Defendants—Respondents. 

Second Appeal No. 175 of 1917. De¬ 
cided ou 19th September 1919, from de¬ 
cision of Dist. Judge, Tbana, in Appeal 
No. 150 of 1915. 

(a) Civil P. c. (5 of 1908), S. 47 and O. 
21, Rr 69 and 96 — Benamidar auction-pur¬ 
chaser can sue for possession and real owner 
mortgagee decree-holder is not necessary 
party—Auction-purchaser though benamidar 
for decree-holder is stranger and S. 47 does 
not apply — Absence of permission does not 
vitiate purchase by decree-holder—It is void¬ 
able by judgment-debtor only. 

Where iu execution of a mortgage decree the 
property is purchased by a benamidar for the 
mort-a^ee, the former is entitled to sue in his 
owu name to recover the property vested in him 
as a beflanndar, and the origiual mortgagee for 
whom he is alleged to have purchased the pro¬ 
perty at the Court sile is not a necessary party 
to the Huit. [P 91 C *2) 

Such a suit is not barred by the provisions of 
S. 17. inasmuch as the plaintiff-purchaser is not 
the decree-holler himself out a third person. 
For purpose: of procedure the auction-purchaser, 
oven though a bouamidar for the decree-holder, 
is a third party. [P 93 G 2) 

Where in such ft case it appears that iho 
mortgagee did not obtain any leave to bid for or 
purchase the property, the omission would not 
render the purchase by the benamidar void. The 
purchnse is merely liable to be sot aside at tho 
instance of the judgment-debtor in proceedings 
properly framed for that purpose and until so 
set aside, holds good. [P 92 C 1] 

(b) Civil P. C. (5 of 1908), O. 2, R. 2 — 

Separate suits for possession against differ¬ 
ent sets of defendants, of separate properties 
included in one auction-sale are not barred. 

An auction-purchaser Drought a suit to re¬ 
cover possession of certain property included in 
his purchase and obtained a decree. Subse¬ 
quently be brought auother suit against a 
different set of defendants to recover possession 
of certain other property which was also in¬ 
cluded in his purchase. 

Held : that tho suit was not barred by tho 
provisions of O. 2, R. 2. (P ^ ^ 

Jayakar and P. V. Kane — for Appel¬ 
lant. 

G. S. Bao and IF. B . Pradhan — ior 
Respondents.. 

Shah, J.—*It will be convenient to 36t 
forth the facts which have given rise to 
this second appeal. 

One Naravan . and his other brothers 
mortgaged a two-anna share in the Khoti 
Takshim to one Vinayak Tilak with all 
tho Khasgi lands and other rights apper¬ 
taining to the Takshim. The mortgagee 
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filed Suit No. 194 of 1902 on his mort¬ 
gage and obtained a decree. In pursu¬ 
ance of that decree the property mort¬ 
gaged was sold by the Court and the pre¬ 
sent plainfcill purchased it at the Court 
sale on 10th June 1903 for Rs 1.200. 
The sale was continued in July 190S. 
The auction-purchaser applied to have 
possesion of the property and he re- 
coveieJ possession in December 1903 of 
the Taksbim. It was stated however at 
the time by him that certain properties 
to which the sale certificate related were 
in the actual possession of the defendants 
aud that he had not received possession 
of those properties Those properties 
were not specified ; but generally speak¬ 
ing, the main property described iu the 
sale certificate, viz., the Khoti Taksbim, 
was taken possession of under S. 319, 
Civil P. C., which was then in foroe. The 
present plaintiff filed Suit No. 1L8 of 
1910 against some of the defon lants to 
the mortgage suit for possession of cer¬ 
tain survey numbers which were in the 
possession of thoso defendants. To that 
suit the present defendants 2 and 3 were 
joined as parties, but they bad nothing 
to do with the lands then in suit. In 
that suit it was found that the plaintiff 
was not a benamidar for the original 
mortgagee and decree-holder, and that 
the lands then in suit were covered by 
the sale certificate. Accordingly a de¬ 
cree was passed in his favour for posses¬ 
sion of the lands, and that was upheld 
by both the appellate Courts in appeals 
preferred by the defendants in that case 
who wore in possession of the lands then 
in suit. 

The plaintiff filed the present suit in 
1914 against defendants 2 and 3, alleging 
that defendant 1 who was the tenant of 
defendants 2 and 3 was really in occupa¬ 
tion of the land in suit at the date when 
he recovered possession in 1908 under 
the sale certificate and that subsequently 
ho had transferred possession wrongfully 
to defendants 2 and 3. Defendant 1 did 
not claim any interest in the property, 
and defendants 2 and 3 contended that 
the land in suit was not included in the 
sale certificate, that it was a Khoti Kul- 
argi land, that the plaintiff was a heu- 

f ° r • the ori 8 iaal deoree-holddV and 
that the suit was barred under O. 2 R 

2, by the previous Suit No. 118 of 1910. 
ihe triai Court came to the conolusion 
that the plaintiff was not a benamidar 
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and that he was entitled to recover pos¬ 
session of the lands in suit, as the terms 
of the salo certificate were sulheient to 
convey the lands to the plaintiff. The 
objection based on R. 2, O 2, Civil P. C., 
was overruled, with the result that a de¬ 
cree was passed in favour of the plaintiff. 
Defendants 2 and 3 appealed to the Dis¬ 
trict Court. This Court came to the con¬ 
clusion that the plaiutiff was a benami- 
dar for the original decree-holder, that 
the latter was a necessary party to the 
suit, and that the present suit was not 
maintainable. The learned District Judge 
accordingly dismissed the plaintiff’s suit 
with costs throughout. The plaintiff has 
appealed to this Court. 

The appeal has been argued before us 
on the footing that the plaintiff is a 
benamidar for the original mortgagee 
and the decree-holder, as found by the 
lower appellate Court. It is also now 
common ground between the parties that 
the land iu suit, though not expressly 
mentioned in the salo certificate, is in¬ 
cluded therein, and that the purchaser 
has a title under the sale certificate to 
the land in suit as he has to the two- 
anna Taksbim. 

The first question that arises in this 
appeal is whether the lower appellate 
Court is right in holding that the ori¬ 
ginal mortgagee was a necessary party to 
the suit and that in his absence the 
plaintiff could not maintain the suit. It 
is clear, in my opinion, that the original 
mortgagee, for whom the plaintiff is sup¬ 
posed to have purchased the property at 
the Court sale, is not a necessary party 
and that the plaintiff, though a benami¬ 
dar, can sue in his own name to recover 
the property vested in him as a benami¬ 
dar. 

The judgment in Gur Narayan v. Sheo 
Lai Singh (1) is a clear authority in 
favour of this view. Their Lordships 
observe at p. 9 of the report that 
"so long thorefore as a benarai transaction does 
not contravonue tho provisions of tho law, the 
Courts aro bound to give it efleot. As already 
observed, tbo benamidar has no beneficial in- 
torost in the proporty or busmoss that stauds in 
his name ; ho represents, in fact, tho roal 
owner, and so far as thoir relative log.il position 
is concerned ho is a mere trusteo for him. Thoir 
Lordships find it difficult to understand why, in 
suoh oircumstauces, an notion oannot bo main¬ 
tained in tho namo of the bonamidar in rospeot 

(1) A.I.R, 1918 P.C. 140=40 Cal. 5GC=4C LA. 

1=49 I.O. 1 (P.O.). 
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ot the [>r iltho lqh the beneficial owner is 

no iJ-irrv to it. i'he bulk of judicial opinion in 
India is in favour of the proposition that in a 
proceeding bv or against the bcnamidar. the 
person beneficially entitled is fully affected by 
the rules of res judicata. With this view their 
Lordships concur. It is open to the latter to 
apply to bo joined in the action ; but whether he 
is made a party or not, a proceeding by or 
against his representative in its ultimate result 
is fully binding on him.” 

This was a case of a private benami 
purchaser. But. in my opinion, it makes 
no difference that in the present case the 
plaintiff is a purchaser at a Court sale. 
In the case of liavji Appaji v. Mahadev 
Bapuji (2), Ranade, J., after reviewing 
the various reported cases, summed upas 
follows : 

“This review of the authorities shows clearly 
that appellant 1 as benami purchaser had full 
right to bring the suit. If the true owner holds 
back, a decree against the bcnamidar owner 
would bind him as res judicata. The preseut 
suit was therefore properly instituted. The ad¬ 
dition of appellant *2's name made no difference 
in the character of the suit.’* 

This was said with reference to a case 
in which the plaintitl was a purchaser at 
a Court sale. 

It is urged however on behalf of the 
respondents that this rule holds good so 
long as the benami transaction does not 
contravene the provisions of the law 
and that in the present case the provi¬ 
sions of S. 294 of the Code of 1882 have 
been contravened, in so far as the decree- 
holder did not obtain any leave to bid 
for or purchase the property It seems 
to me that the omission on the part of 
the mortgagee to obtain such a leave 
does not render the purchase by the ben- 
amidar invalid or unlawful. It is dear 
that so far as the apparent title of the 
benamidar is concerned, the sale, when 
it has been confirmed, has the effect of 
vesting the property in the purchaser and 
that under S. 66 of the present Code of 
Civil Procedure and the corresponding 
provisions of the Code of 1882 even the 
real owner cannot maintain a suit against 
the Court purchaser. Further. S. 294 of 
the Code of 1882 and the corresponding 
provisions in the present Code show that 
the omission on the part of the decree- 
(holder to obtain the neoessary leave has 
jnot the effect of rendering the benami 
purchase void ; but such a purchase 
is liable to be set aside. Tt is an ad¬ 
mitted fact in this case that none of 
the defendants in the mortgage suit 
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applied under S. 294, para. 3, to have 
the sale set aside. The application for 
setting aside a sale under that paragraph 
could have been made within the period 
prescribed by the law of limitation. No 
such application was made, and having 
regard to the fact that the original mort¬ 
gagors were all brothers and that some 
of the defendants, who were parties to 
the suit of 1910, had specifically raised 
the point that the plaintiff was a boua- 
midar for the original decree-holder, it 
cannot he said that the defendants were 
really ignorant of any fact which could 
have prevented them from making a 
proper application for setting aside the 
sale. There i9 no allegation in the pre¬ 
sent case that the defendants were igno¬ 
rant of the real nature of the purchase 
by the plaintiff during all the time pre¬ 
ceding the present suit. The sale certifi¬ 
cate therefore must ho taken as a valid 
certificate giving the plaintiff a title to 
the land in suit which he is entitled to 
enforce. 

It is further urged that though the 
present defendants 2 and 3 may not be 
in a position to have this sale set aside 
by a proper application under para. 3, 
S. 294, or under the corresponding provi¬ 
sions in the present Code on account of 
the bar of limitation, it is open to them 
to plead by way of defence that the title 
of the plaintiff is vitiated by fraud. In 
support of this contention relianco i9 
placed upon Rangnath Sakliaram v. 
Govind Narasinv (3) and Minalal Shadi - 
ram v. Kharssetji Jivaji (4). It is not 
necessary in this case to express any opi¬ 
nion as to whether such a plea could he 
raised by way of defence, though any 
suit based on that ground would bo time 
barred. Assuming in favour of the de¬ 
fendants that such a defence is open to 
them, it seems to me that on the merits 
that defence must fail. In the first place, 
no such plea of fraud was raised in the 
written statement ; and the only fraud 
suggested in the argument before us is 
that the property which was roughly 
valued at Rs. 1.500 fetched only Rs. 1,200 
at the Court sale. In my opinion this 
is no fraud whatever. In the first place 
there is nothing to show that the pro¬ 
perty- was really worth Rs. 1,500 : it 
only shows that in execution proceedings 
the Court bad estimated the value at that 

(3) [1904] 28 Bom. 639. 

(4) [1900] *30 Bom. 395. 


(2) [1898] 22 Bom. G72. 
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figure, and the difference between the 
estimated value and the price actually 
realized is not so great as to indicate any 
kind of fraud on the part of the decree- 
holder or any other person. In con¬ 
nexion with this point the learned plea¬ 
der for the respondents relied upon the 
case of Thathu Naick v. Kondu Iteddi (5). 
The facts of that case were quite diffe¬ 
rent, and I do not see how that case 
ceuld be treated as an authority in favour 
of the view that in the present case 
the fact of the property having fetched 
Rs. 300 less than its estimated value 
amounts to fraud. 

It is urged in support of the decree of 
the lower appellate Court on behalf of 
the respondents that the present suit is 
barred under R. 2, O. 2. The contention 
is that the plaintiff should have included 
in the suit of 1910 his claim for the pos¬ 
session of all the propoities to which he 
acquired a title under the sale certificate 
and that if ho failel to do so, his present 
suit would ho barred. It is urge \ that 
fcho plaintiff having omitted to sue in 
respect of the property now in suit in 
1910, heoannot nowsuein respect thereof. 
The question is whether the cause of ac¬ 
tion in fcho present suit is the same as 
that in the previous suit. Several oases 
have been cited in the argument in con. 
noxion with this point ; but I do not con¬ 
sider it necessary to refer to these oases. 
Ihe point, it seems to me. must be dooi- 
ded with referenoe to the facts of this 
case. It is clear that the cause of action 
in the present suit cannot be treated as 
the same as that in the previous suit. 
The plaintiff no doubt acquired a title to 
several properties under a general des¬ 
cription of the Khoti Khasgi lands under 
•one and the same sale certificate. But 
: his cause of action in respect of the lands 
jin the possession of different persons can- 
not he treated as the same. It was open 
to him to have sued the several defen¬ 
dants in possession of the different lands 
including the present defendants in the 

a 9 l 0: b K Ut 1 "<* 

iplamtiff was bound to do so. Tha nro 
petty m this suit is different. The pities 
m possession sued now are different and 

Jent 0aU For°/h a0tl0Q all0gGd ia also d<ffe d 
rent. 1 or the purposes of this nninf 

..mply th. t lhs defendants haya 'with 
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entitled thereto under the sale certificate, 
and to leave out of consideration the spe¬ 
cial allegations which the plaintiff has 
made. With regard to these special al¬ 
legations as to the land being in the pos¬ 
session of defendant 1 and the possession 
having been subsequently transferred by 
defendant 1 to defendants 2 and 3. the 
trial Court found in favour of the plain¬ 
tiff and the appellate Court does not 
seem to me to have reoorded any specific 
finding ou that point. In the view I take 
of the case, I consider this allegation to 
be immaterial and it is not necessary to 
have any finding on that question. As¬ 
suming that there was no intervention of 
defendant 1 and the position of defen¬ 
dants 2 and 3 was throughout as I have 
stated it. I think that the oause of aotion 
would not be the same as that in the suit 
of 1910 in which different properties wore 
involved and different defendants were 
in possession of the properties in that 
suit. The evidence in the present case 
may be similar, but it cannot bs said to 
be identical. Besides the plea raised by 
the defendants that the land in suit is 
kulargi land shows that the evidence in 
this suit must be different. Taking the 
meaning of the expression “cause of ac¬ 
tion" most favourable to the defendants* 
contention, I am satisfied that the cause 
of action in the present case is not the 
same as that in fcho suit of 1910 and that 
R. 2, 0.2 presents no bar to the main¬ 
tainability of the present suit. 

It remains only to notice the point 
which has been made by the lower ap¬ 
pellate Court but which has not been 
pressed before us. The learned Judge has 
held, relying on Sadashiv v. Narayanl 6). 
that the proper remedy of the plaintiff 
is not a suit but an application in oxeou- 
tion under S. 47. Civil P. 0. That was 
however a case in which the deoree. 
holder himself was tho purchaser. The 
view taken in that case has not been ap- 
p ted to a case in which the decree-holder 
mrnsoU is not the purchaser but where a 
third person has purchased bonami for 
him. *or the purposes of procedure the 

daJ !nr V P K Jr ^ aS0r V°T en fcho ^h a beoami 

The r 1 ( h ! ^ eor Q eo : ho } ( ! er . is a third party. 
The ruling in Sadashiv v. Narayan (6) 

reaUy oau apply to a case where the de 

the 0 Cnn ld f Qr S 1 ™S is fche P«ohaser at 
the Court sale. The present suit is a suit 

<i ^ uo ju QO ~ pur °h a3er . who is not the 

(6) [1911] S5 Bom. 452=11 1. 0. 987-‘- 
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decree-holder for the purposes of proce¬ 
dure and who is therefore entitled to sue 
to recover possession cf the property 
which he has purchased. 

In my opinion therefore this appeal 
should be allowed, the decree of the 
lower appellate Court reversed and that 
of the trial Court restored with costs 
here and in the lower appellate Court on 
defendants 2 and 3. 

Hayward, J.—I concur. I have no 
doubt that the benamidar was entitled 
to sue. The certificate of sale was good 
title until S9t aside in regular proceed¬ 
ings. The general proposition of law has 
clearly hsen wrongly stated by the lower 
appellate Court. It would be sufficient 
to refer to the Privy Council case of 
Gur Narayan v. Sheo Lai Singh (l) .But 
it has been argued that the benamidar 
had no permission to hid at the sale and 
that it was therefore a nullity. 

But no steps were taken to avoid the 


sale as they might have been in execu¬ 
tion on that account, nor was it. alloged 
in the written statement that there was 
any fraud. It wa9 not even alleged in 
the first appeal Court. It has. as a final 
resource, been alleged hero, but it has. in 
my opinion, not been established. It 
would appear to me therefore no good 
reason for treating the sale as a nullity, 
whether or no it was open to the defence 
to raise the plea of fraud in view of the 
provisions of Art. 1G6 of the Sohedule of 
the Limitation Act. 

It has been somewhat difficult to fol¬ 
low the line of reasoning in the remain¬ 
der of the judgment of the first appeal 
Court. The learned Judge devoted a 
material part of his judgment to the pro¬ 
position, not raised as an issue, that the 
real remedy for recovering possession 
was by execution and not by way of suit, 
and ho hold that there was no real pos- 
ce«sion recovered in execution and appa¬ 
rently (the point was not clearly stated) 
that there was no remedy left by suit. 
But ho did not explain precisely why 
even in default of recovery of possession 
in execution there should not have been a 
regular suit to recover possession upon 
the title-deed. that, is to say. the certih- 

cate of sale of the Court. 

The learned Judgo held, on the other 

hand, on the issue r “ ise * ^ 

PO bar to the suit under 0.2. R. Sch. 1, 
Civil P. C. But ho has not given, so far 
would appear from the judgment. 


any reasons for that conclusion. It 
would appear to me however to have 
been correct. For he has found as a fact 
that the previous suit was to recover 
possession of different properties from 
different defendants. If that were so. it 
was, in my opinion, clear that recourse 
could not be had to O. 2. R. 2. Soil. 1, 
Civil P. C. My detailed reasons for hold¬ 
ing this need not be further stated as 
they have already been given in the case 
of Some Khushal Khadake v. Bahinibai 
Krishna (7). 

It seems to me therefore that we ought 
to rostcro the decree of the trial Court 
and reverse that of the first appeal Court. 

G.P./R.K. Appeal allowed. 

"(7) [1916] 40 Horn7351=33 1. C. 950. 
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MACLEOD, C. J. AND HEATON, J. 

Gangadhar Mahadco Mirashi and 
others —Plaintiffs—Appellants. 

v. 

Krishnaji Vishram Nadkarni and 
others —Defendants—Respondents. 

Second Appeal No. 104 of 1918, Deci¬ 
ded on 11th December 1919, from deci¬ 
sion of Asst. Judge, Ratnagiri, in Appeal 

No. 101 of 1916. ^ 0 . fo 

Civil P. C. (5 of 1908). O. 7, Rr. 14 and 18 

—Document, baiis of claim if not produced 
for long time, can be rejected. 

Under O. 7, R. 14, it ie desirable that a party 
who sues upon a document should produco it 
at the lime ho files his plaint; if such document 
is produced a considerable timo afterwards when 
the suit comes on for hearing, the Court would 
bo justified, in the exercise of its discretion 
under R. 18. to disallow production of tho docu¬ 
ment. 4 lt , Ll 94 J 

K. N. Koyajce - for Appellants. 

A G. Desai - for Respondents. 

Judgment. — The plaintiffs sued to 
recover possession of the plaint property. 
They relied in the plaint as the basis of 
their title on a certain will and an 
award. Neither of these documents was 
produced when the plaint was filed, as 
ought to have been done, under U. 

It. 14. The will was only produoed on 
the 9th February 1916, the day before 
the judgment was given, and the award 
was not produced at all. The Judge 
therefore, exercising his discretion under 
R 18 did not allow the plaintiffs to pro¬ 
duce ‘the material documents at that 
stage of the case and dismissed the claim, 
[n appeal the Assistant Judge conhrmad 
the decree of the lower Court. I agree 
with the reasons whioh are given by the 
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learned Subordinate Judge. II. 14, O. 7 
was enacted in order that its provisions 
might be complied with, an 1 the re*son3 
(for its enactment are very clear. It is 
'certainly desirable that a party who sues 
•upon a certain document should nro luce 
it at the time he files the plaint and not 
•spring it upon the opposite party two or 
three years aftor when the suit comes on 
for bearing. The defendant, of course, 
has a remedy, if ho chooses, to apply for 
discovery. But apparently the remedy 
by discovery is not made much use of in 
the mufassil. Therefore, both the lower 
ICourts, in my opinion, were perfectly 
right in finding that the plaintiffs had 
not proved their case. Therefore the 
appoal must he dismissed with costs. 
G.P./r.K. Appeal dismissed. 
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Macleod, G. J. and Heaton, J. 

Janardan Shankar and others —Defen¬ 
dants—Appellants. 

v. 

Krishnaji Balkrishna Bhate — Plaintiff 
—Respondent. 

Letters Patent Appoal No. 38 of 1918, 
Deoided on 20th January 1920, from 
decision of Shah, J., jn Second Appeal 
No. 967 of 1917. 

Civil P. C. (5 of 1908), O. 34, R. 6—Mort¬ 
gage decree with condition to sell property 
on default of two instalment. — Decree held 
could not be construed to mean thot any but 
mortgaged property could be sold, 

A compromiso deoroe passed in a mortgage 
8U, t directed the payment of the mortgage 

™r°n U Z LT'^ nQnt0 ftnd wout on to provide: 
In dofault of tho payment of auv two instal¬ 
ments, the plaintiff should recover the whole of 
the amount then duo including all the future 

through°Oourt/’ 8 ' ° tha “"»*■«* property 
.tbftt the decree did not give any right 
naiUv 0 r c r* h0l , d0r to proceed against any pro- 
Jud S m0Q t-debtor except the mort¬ 
gaged property. * rp Q 

C p Mwteshiuar—tor Appellants. 

-r. IS, bhintjne— for Respondent. 

. “ aC h° d ' ^* J-~A decree was passed 
? 3r jf August 1910 i D ft mortgage suit 
filed by the pl&iutiff, whereby it was 
direofced that : 

Rs 'l 7t% ad 2™* a J h ° nl 2 P ' y to th0 PWniiff 

,7 as claimed, oosts of the mi if 

.Interest on tho principal sum of Rs 2 4o0 frnm 
the date of the suit up to this day ai the rite M 

ZZ U”! p ” *»««« a. 

th, T fonr^T.ir taa to b » ■« 

«.SES!fA 3 .t 35 ss-s-a 
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to account in the following way .... Jn this 
way the defend int*.should pay the whole sr.m 
iu instalments* by paying Rs. .'-00 per yetr i j t:i» 
plaintiff as above until payment of the sum iu 
full. The property iu suit should romun m 
the possession of tao defendants. Until piymeut 
of the whole mortgage amount the whole of tin 
sum should bo a charge on tho mortgaged pro¬ 
perty. In default of the payment of anv ‘two 
instalments, the plaintiff should recover ;h» 
whole or the amount then due including all tue 
future instalments by svle A the mortgage! pro¬ 
perty through Court." 

The defendants fell into arrears, aui 
the plaintiff became entitled to execute. 
In his darkhast he claimed to be entitled 
to execute not only by sale of the mort¬ 
gaged property, but also by attaching 
other property belonging to the defen¬ 
dants. This olaim was allowed by the 
lower Courts, and on appeal before 
Sbab, J., tho decisions of the lower 
Courts were confirmed. I fail to see how 
this decree differs in any respect from an 
ordinary mortgage decree, which no 
doubt directs money to be paid by the 
mortgagor, but also directs that in do- 
fault of payment in the proscribed man¬ 
ner, or within tho proscribed period, the 
mortgaged property may bo put up for 
sale. Then O. 31, R. 6, says! 

“Whore tho not proooods of any suoh sale \ra 

to U thV° l b ® , “ s “® oio " t . t0 , P*r tl»e amount juo 

to tho pliiatiff, if the btlanco is lo-'tlly re¬ 
coverable from tho defendant otherwise than 
out of tho pro potty sold, the Court may p,ss a 
decreo for such amount." 1 

That contemplates that if the mort¬ 
gaged property has been sold, and there 
is a defioienoy. then the Court will pro- 
coed to coosidor whether the balance 
should be recovered personally from the 
mortgagor, and if it thinks it should 
then it passes a final deoree personally 
agamst the mortgagor for the amount of 
the defioienoy. Suoh a deoroe will ho 
passed m the original suit, so that a 
fresh suit need not he filed. But it must 
follow that the questiou whether tha 
mortgagee oan recover the amount per¬ 
sonally from the defendant, and not from 
the mortgaged property, is subject to 
entirely different considerations than 
those which guide the Courts in passing 
a deoroe for recovery of the Mount 

chargod on the property mortgaged It 

seems clear to me that there must bo a 
deoree personally made against the mort. 
gagor before it oan be executed against 
property other than the mortgaged ” 

Kid ? h K de ° re9 in thi3 ’o Jno°t 

be said to be a personal deoree merely 
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because it directs that the defendants 
should pay the amount.** It- directs spe¬ 
cifically how the plaintiff shall recover 
trie decretal amount if default is made 
in payment, and it says nothing about 
what shall happen supposing the mort¬ 
gaged property, when sold, is insufficient 
to pay the mortgage debt. The plaintiff 
has endeavoured to avoid the difficulties, 
which may lie in his path if he followed 
the strict procedure, by proceeding in 
execution and askiug that, if the mort¬ 
gaged property when sold is insufficient, 
then some other property should be sold. 
In ray opinion the mortgagee cannot fol¬ 
low the course. Therefore with all due 
•respect to the judgment of Shah. J. f I 
think that the order of the trial Court 
cannot be supported, and that so far as 
it relates to property other than the 
mortgaged property, it must he set aside. 
The appellant will be entitled to his 
costs throughout. 

Heaton. J. — I agree to the order pro¬ 
posed. After reading the decree which 
is now the subject of execution, it seems 
to me that it does not give any right to 
the decree holder to proceed against any 
property of the judgment-debtor, except 
that property on which the judgment- 
debt is made a charge. It certainly 
cannot he doubted that the decree does 
not expressly give the decree-holder any 
power to proceed against any other pro¬ 
perty, or against the judgment-debtor 
personally. If such a rusult is to be 
arrived at, it can only be arrived at by 
implication. But again it seems to me 
on a very careful reading of the decree 
that the implication is not in that direc¬ 
tion. but against it. It may he that if 
the mortgaged property when sold fails 
to discharge the mortgage debt, there 
will still remain to the mortgagee a re¬ 
medy for the recovery of so much of the 
debt as is not paid. It may be that he 
will he able, in order to recover that un- 
paid balance, to proceed against other 
property of the judgment-debtor. But 
that it seems to me will follow, if it does 
follow, from the general law relating to 
mortgagee and mortgagor, and not from 
the decree which has been made in this 
case. Indeed I myself should be inclined 
to say. that if any such result follows, 
it follows not on account of. but in spite 
of. the decree that has been made. 

G.p./R.K. Appeal decreed. 
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Macleod, C. J. 

Satagauda Appanna Alagauda Navar 
—Plaintiff—Appellant. 

v. 

Satappa Darigauda Genapanavar and 
otters Defendants —Respondents. 

Second Appeal No. 1069 of 1918, Deci¬ 
ded on 11th December 1919. from deci¬ 
sion of Asst. Judge. Belgium, in Apnea 1 
No. 319 of 1916. 

Civil P. C. (5 of 1908). O. 34. R. 1-Person 
claiming paramount title should not be al¬ 
lowed to be joined in redemption suit. 

A suit for redemption is a suit between the 
mortgagor an 2 the mortgagee, and only those 
Parties can be joinel in the suit who claim an 
interest in the mortgage security or iu the right 
to redeem. The introduction of an outsider, 
who claims a title to the property independently 
of the mortgagor aud the mortgagee, would re¬ 
sult in Introducing new matter absolutely irre¬ 
levant to the issues iu the mortgage suit and 
should uot be allowed. [P 97 C 1) 

Nilkant Atmaram —for Appellant. 

A. G. Desai — for Respondents. 

Judgment.— The plaintiff purchased 
from one Santu Chv.nbhar what he 
thought was the equity of rele option in 
a certain property mortgage 1 by Santu 
Chambhar to defendant 1 in 1893. When 
the suit was launched, defendants 2 anl 
3 were in possession claiming that they 
had purchased the property from a bro¬ 
ther of Santu Chambhar and that Santu 
Ghamhhar had no interest in the pro¬ 
perty. Therefore they were made parties 
by the plaintiff, who thought that it was 
necessary to make them parties under 
O. 34, R. 1. The record in the print is 
somewhat defective as it does not appear 
what were the issues raised in the trial 
Court. But I ffnd that the following 
issues were raised : 

(1) Whether defendants 2 and 3 are in posses¬ 
sion through defendant 1(2). Whether the suit 
could lie its present form against them in view 
of the finding on issue No. 1 and (3). What 
order should be passed. 

I do not find any decision of the trial 
Court on issue 1. All that appears is 
that defendants 2 and 3 were not con¬ 
sidered necessary parties to the suit. 
Therefore the suit was dismissed as 
against them. I can only prosumo that 
somewhere the Court recorded evidence 
and decided tbit defendants 2 and 3 were 
not in possession through defendant 1. 

I find now that issue 1 was decided in the 
negative for want of evidence, and as de¬ 
fendants 2 and 3 claimed independently cf 
the mortgage and against both the mort- 
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gagor and the mortgagee, they could not 
be proper parties to this suit which was 
a redemption suit. This suit was then 
dismissed as against defendant 1 also, 
because the plaintiff did not accept the 
option given to him of prosecuting the 
suit as agvinst him. This decision was 
uphold in first appeal. In second appeal 
tho result must be the same. Before the 
passiug of the Civil Procedure Code cf 
1903 it seems to have been doubted whe¬ 
ther under 8. 85, T. P. Act, which enactod 
that all persons having an interest in the 
property comprised in a mortgage should 
be joined, was meant to refor to parties 
who were not interested either in the 
mortgage security or the right of redemp¬ 
tion. This obscurity was set aside by 
0. 31, R. l, Civil P. c., of 1903. It is 
obviou9 that a suit for redemption is a 
suit between the mortgagor and the mort¬ 
gagee, and only those parties can be 
joined who olaim an interest in the mort¬ 
gage security or in tho right to redeem. 
For if you bring in outsiders who claim 
a title to the property independently of 
tho rights of the mortgagor and the mort¬ 
gagee. you are introducing entirely new 
matter into tho suit, new matter which 
would he absolutely irrelevant to tho 
183U9S which would he framed in the 
mortgage suit. The decree then of tho 
lower appellate Court was perfectly cor¬ 
rect and the appeal must be dimissod 
with costs. 

O.p./r.k. Appeal dismissed, 
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Macleod, G. J. and Heaton, J. 

Thakarana Tejrani— Plaintiff—Appel- 
lane. 

First Appeal No. 165 of 1917, Decided 
on 10th November 1919, from decision of 

on n 9l/ UdSe ’ Ahmedabad - in Suit No. 0 

d 'rhn ,e ^ CO P f rC ! ner Cnnno * “dopt. 

'windnT ^7, “ deco ^ ed co-p.»roenor of a bint 

tsSaSS: 

ssswsr** — 

Mfhta,—tor Appellant. 

G. N. Thnkor, M. B. Dave for C. N 
Pandya for Respondent. 
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. stteuaSf. j .—-In this case we have the 
Talukdari Settlement- Officer, on behalf of 
a person described as a talukdar, suing 
to redeem ?- u ortgage. Tho mortgaged 
property, it is admitted, was part, of the 
jivai estate which up to the year 1847 
was vested in one Raisan*', who in that 
year died. He left a nephew, the sou of 
his brother, and a widow, and it was the 
widow and tho nephew who joined in 
making tho mortgage to redeem which 
this suit has been brought. The defen¬ 
dants opposed tho olaim on the ground 
that Narsang, the talukdar. whoso estate 
is under the management of the Taluk-' 
dari Sett-lenient Officer, has no right to 
redeem the mortgage. Narsang himself 
is dead and was succeeded by a son Ful- 
sangji. But tho question is whether 
Narsang was or was not validly adopted 
by Surajraui. the widow of Raisang. If 
he was validly adopted, then the plain¬ 
tiffs suit must succeed. If he was not 
validly adopted, the plaintiff’s suit- must 
fail, because it is brought by one who 
has no right to redeem the mortgage. 
The adoption was made by Furajr&ni, 
the widow of Raisang, after [the death 
ot Maabhai, tho nephew of her husband. 
Manbhai or his father, it would seem, 
had hold the jivai subsequent t*> Raisang's 
death in 1847. Manbliai died in 18S2 
and :n 1S84, i. e., nearly 40 years after 
her husband's death. Surajraui made the 
adoption. By the law as it is under¬ 
stood in this presidency, an adoption of 
thi8.kiDd.in a family whioh constituted 

a joint Hindu family, although tho pro- 
perty was impartible, could not he 
validly made. 

We were however referred to a very 
rocent case deoided by the Privy Counoil 
Ust year. Partapsing Shivsing v. Agar, 
singh]i Haisinghji (1). I n that ease 
however tho facts were that the adoption 
had been made within the period of 
gestation succeeding the death of the 
widow s husband. Those faots were the 
subjoot of argumont in tho case. They 
were expressly mentioned in the judg¬ 
ment and it appears the only thing that 
was deeded was that in circumstances 
of that kiud an adoption would he valid. 
But where the oiroumstantes are, as they 
are hore, ifc seems to me quite plain that 
we must follow what is well understood 
as t he o rdinary law in this presidency 

(1) A. I. R. IMS P. 0. 193=43 jwj 775 : 777 . 

I. A. 97=50 1.0 457 (P.O.). 
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and apply it to the facts. The widow 
of a deceased co-parcenor of a joint Hindu 
family cannot, in the absence of any 
specific authority, make an adoption sub¬ 
sequent to the death of a co-parcenor 
who survived her husband; and more 
particularly when, as here, that later 
surviving co-parcener left widows. It 
seems to me therefore quite plain that 
the decision of the Court below is correct 
and that this appeal must be dismissed 
with costs. One set of ccsts to respon¬ 
dent 1 only. 

Macleod, C. J.—I agree. 

G.pVR'K. .Appeal dismissed. 
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Shah and Crump, JJ. 

Bhagoji Gann Rant and others —Plain¬ 
tiffs—Appellants. 

v. 

Balu Kadam — Defendant — Respon¬ 
dent. 

Second Appeal No. 694 of 1917, De¬ 
cided on 19th December 1919, from deci¬ 
sion of Asst. Judge, Ratnagiri, in Appeal 
No. 102 of 1916. 

Custom—Custom of watandar barber to 
officiate on ceremonial occasions is not bad 
for unreasonableness—Payments to such are 
dues and ribt gratuities. 

By custom a watandar barber is entitled to 
officiate on ceremonial occasions, and such 
custom is not unreasonable nor is it opposed to 
public policy. 

Tho payments made to a wataudar barber for 
so officiating are not mere gratuities, but aro 
customary payments for services and though 
they may not be fixed they aro well understood 
and recognized [P 90 C 1, 2] 

D. S. Varde —for Appollanfcs. 

K. N. Koyajee — lor Respondent. 

Shah, J.—Tho plaintiffs in this case 
claimed to be the watandar barbers of 
Velane 3 hsvar and five other adjoining 
villages and as such claimed the exclu¬ 
sive right to officiate as barbers on 
ceremonial occasions in those villages. 
They sued the defendant for an injunc¬ 
tion and damag03 in consequence of his 
having rendered services as a barber on 
some ceremonial occasion to certain 
Bbandaris on 11th March 1915. 

The defendant denied the exclusive 
right of tho plaintiffs to officiate on all 
ceremonial occasions and claimed to be a 
watandar barber himself in the said 
villages. 

The trial Court found all the issues, 
except one relating to injunction, in 
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favour of the plaintiffs and passed a de. 
cree in their favour for damages. 

The defendant appealed to tho District 
Court and the plaintiffs tiled cross-ob¬ 
jections. The learned Assistant Judge, 
who heard tho appeal, held that the suit 
was maintainable and that the plaintiffs 
wore watandar barbers. He held how¬ 
ever that tho expression ‘Watandar bar¬ 
bers' did not carry with it any rights 
and that the plaintiffs had no right to 
require the Bhandaristo get the ‘kshaura’ 
done by them and that the defendant 
was not liable for damages. He pur¬ 
ported to follow the test laid down in 
Muhammad Yussub v. Sayad Ahmed (l). 
The plaintiff s suit wa9 accordingly dis¬ 
missed. The plaintiffs have appealed tc 
this Court and it i9 urged on their behalf 
that on tho finding of the lower appellate 
Court tho plaintiffs’ claim for damages 
ought to be allowed, that the observations 
in Muhammad Yussub v. Sayad Ahmed 
(1), have not been properly understood by 
the lowor appellate Court, that the office 
of a village barber is useful to the village 
community, that like a village joshi a vil¬ 
lage barber may acquire certain customary 
right to perform services as a barber on 
ceremonial occasions, and that such a 
barber would bo entitled to the custom¬ 
ary, though not necessarily fixed, fees 
from another barber who has no right to 
perform similar services in the said vil¬ 
lages and who has deprived the watandar 
barber of his usual fees by officiating to 
his detriment. 

On behalf of tho respondent it is urged 
that such a right is incapable of acquisi¬ 
tion by custom, that the reason underly¬ 
ing the decisions relating to a village 
joshi cannot apply and ought not to be 
applied to a village barber that, the pay¬ 
ments made on ceromonial occasions to 
the barber aro mere gratuities and nob 
fixed fees, and that the test laid aown in 
Muhammad Yussub's case (l) has been 
correctly applied by the lower appellate 
Court. 

Apart from tho findings of fact re¬ 
corded by tho lower appellate Court the 
respondent's contentions would havocon- 
siderable forco. In the present case it is 
found that the plaintiffs are watandar 
barbers, and that the defendant is not a- 
watandar barber, though he claimed to 
be ono in respect of the villages in ques¬ 
tion. The lower appellate Court ob se rves 

(1) LlSG2-t5] 1 B. H. C. R. (App.) IS. 



Saydanmia V. Basakmiya (Maolecd, C. J.) 


1920 

that "the conclusion from the whole evi- 
denco is that it is customary to recognize 
the right of a watandar barber to do 
services for his customers.” The find¬ 
ing derives conisderable support from 
the defence raised by the defendant that 
he himself had such a right in common 
with the plaintiffs. I do not see any 
sufficient reason not to accept this find¬ 
ing. On the basis of this finding it is 
difficult to distinguish the case of a vil¬ 
lage barber from that of a village joshi. 
The right of a village joshi to officiate 
and to receive the customary dues on all 
ceremonial occasions has been recognized 
in fcbis Presidency: see Vithal Krishna 
Joshi v. Anant Ramchandra (2) and Raja 
v. Krishnnbhat (3). It is true that the 
right of a village barber has not boon 
similarly affirmed in any reported case. 
The learned pleaders in the case have 
not been able to draw our attention to 
any precedent in favour of such recogni¬ 
tion and I am not aware of any. It is 
Quite possible that the watandar barbers 
with a right to officiate do not exist in 
the Presidency to the same extent a9 the 
hereditary village Joshis, and that may 
be a possible explanation of ‘the ab¬ 
sence of any precedent on the point, 
Howe.vor that may be we have to con¬ 
sider the question on its own merits. 

In view of the finding that the plain¬ 
tiffs aro entitled to officiate on ceremo¬ 
nial occasions by custom, I do not see 
any sufficient ground to refuse to re¬ 
cognize their right. It is a customary 
right, which in not in any sense opposed 
to public policy, and it is not suggested 
in the argumont that it is opposed to 
public polioy. It is not unreasonable * 
and a barber is one of the recognized 
village servants, who are useful to the 
village community. It may be that his 
services are not religious in the sense 
that a village joehi’s services are. But 
the services of a barber may bo essential 
on ceremonial occasions, and may form 
part of the religious ceremonies taken as 

f. " h ° le ’ } am therefore, of opinion 
that there is no sufficient reason nob to 
give effect to tho finding of the lower 
appellate Court. 

1 ° nable to agree with the lower 
appellate Court that the payments made 
to the barber for hia services on ceremo¬ 
nial oaoasions are mere gratuities ti,.., 

fm rtoTi' «« n ^------ * 
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(3) [1878-79] 8 Bom. 282. 


are customary payments for services, 
though they may not be fixed. As pointed 
out in Vithal Krishna -Joshi v. Anant 
Ramchandra (2) they need not be fixed. 
They may vary within certain limits, 
which though not defined are usually 
well understood and recognized. The 
trial Court refused to grant any injunc¬ 
tion but allowed relief to the plaintiffs 
on the lines accepted in the decisions 
relating to tho village joshis. I think 
that under the circumstances that was 
the proper decree. 

I would therefore reverse the decree 
of the lower appellate Court and restore 
that of the trial Court with costs in this 
Court on the respondent. Each party 
to bear his own costs in the lower appel. 
late Court. 

Crump, J.—I concur. 

G.p./r.k. Appeal allowed. 
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MACLEOD, C. J. AND HEATON, J. 

Saydanmia Raliimanmiya and another 
—Plaintiffs—Appellants. 

v. 

Hasanmiya Manxvar Miya and others 
—Defendants—Respondents. 

Second Appeal No. 332 of 1918, De¬ 
cided on 20th January 1920, from ’ deci¬ 
sion of Dist. Judge, Ahmednagar in An 
peal No. 79 of 1916. ’ 

Pen.ion.Act (23 of 1871), S.. 4ond6- 
When.nom .hould be sealed .. of Ui.cU.LIm! 
—Certificate under S. 6 i. not nectuar, for 
«uit in reference to such grant—Grant inam 

Where tho decision of tho I Qom Commis¬ 
sioner was that a village, excluding tho nnoient 
hnkdars and inamdars, should be continued us 
mam in the grantees’ family so long as their 
malo descendants were alive, tho order should 
bo construed as adjudging tho lands and nat 
moroly the revenues of tho village to tho 
grantees, and a certifloato under S. 6, Pensions 
Act. is not necessary in ordor to enable a civil 
Court to entertain a suit relating to such grant. 

G. S. i?ao—for Appellants. 1 00 c 

Coyajce and J. Q. Rele—lot Respoa-' 
dents. p 

M acl e °d, C. J.—The plaintiff brought 
this suit praying that it might be declared 
that plaintiffs 1 and 2 had a 1 atMia 
4 pies share in the jahagir village of 
Kanoshi, and that it might be deolared 
that they were entitled to reooivo Rs. G6 
or any greater or less amount which 
might -be settled aooording to tbarav- 
band, from the village officers by a sepa- 
rate receipt and for an injunction and for 
other relief. 
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Before • he Subordinate Judge a pre- 
liminay issue was framed : Is a certifi¬ 
cate under the Pensions Act necessary ? 
The learned Judge held that it was 
necessary and as the certificate was not 
produced, the plaintiffs suit was dis¬ 
missed on 29th November 1913. In 
appeal the decree was set aside, and the 
suit was remanded to the trial Court for 
a framing and trial on evidence of the 
issue whether the grant to the parties’ 
ancestors was of the soil or of the land 
revenue. The finding on that issue was 
that tlie grant in suit was of the soil, 
and not of the land revenue only and 
that a certificate under the Pensions Act 
was not necessary. A decree was passed 
on 29th February 1915 in favour of the 
plaintiff awarding him tho greater part 
of his claim. In first appeal the learned 
District Judge hold that a certificate was 
necessary. Ho said that the plaintiff's 
claim in this case was limited to a share 
in tho net land revenue of an inam 
village as ascertained from the tharav- 
band and to a corresponding claim for 
arrears. Tho learned Judge seems to 
have overlooked the fact that tho plain¬ 
tiffs • claimed a declaration that they 
wore sharers to tho extent of 1 anna 
4 pio3 in the jahigir village and that 
tho plaint was not coufinod to a mere re¬ 
quest for a declaration that they were 
entitled to receive a share of tho revenue 
from the village officers and nothing more. 

Tho learned Judge has not dealt 
with the question whether there was 
originally a grant of tho soil of the 
village, and not merely a grant of tho 
royal share of tho 'revenue. Tho trial 
Judge has found that this question must 
be decided wholly on tho decision of tho 
Inam Commissioner, copy of which has 
been filed and was finally marked Ex. 82. 
That was a decision by the Inam Com¬ 
missioner under R. 1 Sell. B, Act 11 of 
1852. Tho finding was that the village 
of Moujo Kanoshi, Taluka Shevgan. Dis¬ 
trict Nagar, excluding tho ancient hak- 
dars and immdars, should bo continued 
as inam to Pir Durga Shaba Sharifa so 
long as the male descendants of any one 
of tho three persons, namely. Babamiya 
valad Mahomed Burban. Maturaiya valad 
Baba Sahib and Mahomed Miya valad 
Darvesh wore alive. Wo have been re¬ 
ferred to the decision in Vasudev Pandit 
v. Collector of Puna (l) and that case is 
lli 11873} 10 B. H. C. R. (A. C. J.) 471. 
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almost-exactly on all fours with this case 
The learned Judge said : 

" If wc fe,t ourselves freo to dispose of the case 
on a construction of these documents (that is 
to say, the grants made to Bhau Maharaj bv Sir 
I. Munro in ISIS,confirmed by tho Honourable 
Mountstuart Elphinston), we should have con¬ 
siderable difficulty in saying that they were 
rne int to convey more than the revenue’arising 
from the villigc. But the disposal of the pre¬ 
sent case is to bo governed by wholly different 
considerations—considerations which we can¬ 
not hut think would have had a decisive effect 
in the District Court, had they keen duly 
pressed upon the attention of the Judge presiding 
there. The rights o i the inamdar have been 
weighed and adjudicated on by tho Inam Com¬ 
missioner under Act 11 of 1852. The duty of 
that officer, as laid in R. 1. Sell. A to tho Act, 

is to investigate.the title? of persons 

holding or claiming against Oovcrnmont tho 
possession or enjoyment of an inam or jahagir, 
or, anv interest therein, or claiming exemption 
from the piymont of land rovenue. * According 
to S. 7 of the Act no decision or order of tho . 

Inara Commissioner.shall bo questioned 

or avoided in any Court of law. " 

The judgment of tho Inam Commis¬ 
sioner in that case was in exactly similar 
terms as tho decision in this esse except 
that additional words baki darobast <jau 
chalvava wore used in that case which 
are translated bv the learned Judge “.let 
tho whole remainder of tho village con- 
tinue ’ (in tho enjoyment or possession 
of tho inaradar's family). But otherwise 
the decision of the Inam Commissioner 
was that the village excluding tho an¬ 
cient hakdars and inamdars, should 
be continued as inam in the grantee’s 
family so long as their male des- 
cedants wore alive, and the learned 
Judges carno to the conclusion that that 
was more than a grant of the rovenue. 
When therefore, with express reference 
to a rule applicable only to lands, he 
says that, saving particular charges, the 
whole village is to go on, or for the future 
to he in tho possession or enjoyment of 
the inamdar’s family, wo must neces¬ 
sarily construe this order as adjudging 
tho lands and not merely tho rovonuo of 
the village to tho claimant. T think this 
case must ho decided according to the 
decision in Vasudev Pandit v. Collector of 
Puna (l) and t hat thorefore no certificate 
was necessary under S. 4. Pensions Act. 
Tho result must be that tho decision of 
tho learned District Judge must bo set 
aside, and the case must be remanded to 
him for trial on the merits. The appel¬ 
lant will have tho cost of tho appeal and 
the costs in tho lower appellate Court. 
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Heaton, J. —We are only at present 
concerned with the question whether a 
certificate under the Pensions Act is 
necessary. According to the practice 
and rulings of this Court, if there is a 
grant of the royal share of the revenue 
and nothing more, and a claim arises in 
relation to that grant the claim can¬ 
not be heard by a civil Court without a 
certificate, for so it is provided by S. 4, 
Pensions Act. But if there is a grant of 
something other than merely the royal 
share of the revenue, or, at any rate, if 
there is a grant of the village as a hold¬ 
ing or estate, then a certificate under the 
Pensions Act is not necessary. I use the 
expression “ the grant of a village as a 
holding or estate, ” in preference to the 
words commonly used “ the grant of th3 
soil, ” because they seem to me to express 
more accurately and mere consonantly 
with the usage in this part of India 
what is actually conferred. A great 
many grants, now called inam, were 


really grants of villages in management 
and I think the idea of a grant of the 
management is far more prevalent here 
in Western India, than is the English 
idea of an absolute grant of the soil. 
But however that may be, we clearly 
have iu this case something much more 
than a mere grant of the royal share of 
the revenue. That I think, is apparent 
from the words in Ex. 82, by themselves. 
When we refer to the case of Vasudev 
Pandit v. Collector of Puna (1), I think 
wo find authority for saying that a de- 
oision in a case of this kind (where a 
village is held for many years by Wahi- 
watdars), that »the village is to be con¬ 
tinued, indioates a grant of something 
very muoih in excess of the royal share of 
the revenue. It seems to me therefore 
that in this case a certificate under the 
Pensions Act is not neoessary and that 
the appeal must, as proposed, be re¬ 
manded to be decided on the merits. 

G .P./R.K. Case remanded . 
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Maoleod, C. J. 

Jankibai Ramdayal— Defendant—Ap 
pellant. r 


. v * 

_ Chimna Sadashiv Vani — Plaintiff- 
•Kespondent. 

Second Agpeal No. 179 of 1918, Deo 
dad on 11th December 1919, from deo 
Bion of Diet. Judge, Khandesh. 


Civil P. C. (5 of 1908), O. 34, R. 5—Appeal 
from final decree under R. 5 — Court-tee is 
payable on decretal amount—Court-fee® Act 
(7 of 1870J, S. 7. 

An appeal from a final decree paseed under 
O. 34, R. 5, requires an ad valorem court-fee on 
the decretal amouul, and cannot bo stamped as 
an appeal from an order. [P 101 C 2] 

B . G. Rao — ior Appellant. 

S. Y. Abhyanhar —for Respondent. 

Judgment.—In this case a prelimi¬ 
nary decree was passed against de- 
fendant 5 in a mortgage suit after the 
oase had been taken up to the High 
Court. As defendant 5 failed to pay the 
amount mentioned in the preliminary 
decree, the plaintiff applied under O. 34, 
R. 5, for a decree absolute for sale, and 
a final decree was passed on 29th .June 
1917. Defendant 5 then filed an appeal 
against that decree absolute and claimed 
to be allowed to file the appeal on an 
eight-anna stamp. The District Judge 
held that the court-fees must bo paid 
ad valorem on the decretal amount. The 
appellant was given 15 days within 
which to pay. A second appeal has now 
been filed against that order, and it is 
difficult to see on what the defendant's 
contention is based. The decree passed 
under O. 34, R. 5, is a final decree in the 
suit. It stops the litigation and if a 
party to that deoreo chose to file an ap¬ 
peal, it must be treated as an appeal for 
the purposes of court-fees like any other 
appeal from a final deoreo. This ques¬ 
tion was raisod before a Full Bench at 
Allahabad: see Bajranji Lai v. Mahabir 
Kunwar (l). It was there held that an 
appeal from a final decree passed under 
o. 34, R. 5, Civil P. C., 1908, required 
an ad valorem oourt-fee and could not 
be stamped as an appeal from an order. 
I agree with that deoision and the appeal 
is dismissed with costs. 

G.p./r.k. _ Appeal dismissed . 

(1) [1913] 35 All. 476=21 I. O. 490 (F.B.). 
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Shah and Hayward, JJ. 

In re Rajasaheb Masulsaheb . 

Criminal Revn. Appln. No. 26 of 1919, 
Decided on 20th June 1919, from 
order of Sess. Judge. Bijapur. 

Mohomedan Law — Divorce — Pronounce- 
ra ®“ t ne f d not be mad© in wife's presence. 

ifaero is no provision of tho Mahomedau law 
requiring that a divorce should bo pronounoed 
in tho presence of tho wlfo or that it should bo 
immediately communioatod to her. All that is 
necessary is that the faot of the divorco having 
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been efle:ted shculJ be ‘brought to the notice of 
;he wife. [P 102 C 1, *2] 


//. B. Gu?naste — for Applicant. 

V. D . Limaye —for Respondent. 

Shah, J.—The parties to this appli¬ 
cation are Mahoinedans. The wife ap¬ 
plied to the Magistrate in the first in¬ 
stance for maintenance for herself and 
her daughter. An o der was made by the 
Magistrate under S. 488. Criminal P. C., 
on 22nd July 19 IS, awarding her Rs. 10 
per month for their maintenance. The 
husband executed a talaknama, on 14th 
August 1918 in the presence of witnes¬ 
ses and that document was registered. 
Subsequently, on 4th December 1918, he 
made an application to the Magistrate 
for the cancellation of the said order in 
favour of his wife on the ground that he 
was no longer bound to maintain her. 
The learned Magistrate was of opinion 
that the talaknama was not valid as it 
was not made in the presence of a Kazi 
and that there was no ground to cancel 
his previous order.—The husband then 
applied to the Sessions Court. But that 
Court refused to take any action on hi9 
application, though it was of opinion 
that the talaknama was valid. He has 
now applied to this Court for the revi¬ 
sion of tbo order made by the Magistrate 
on the ground that the talaknama is va¬ 
lid and that the amount of maintenance 
should bo reduced proportion\tely. 

I am of opinion that the talaknama is 
valid accordingly to Mahomedan law. It 
is true that it was not made before a 
Kazi, that it was not made in the pre¬ 
sence of the wife, and that no attempt 
appears to have been made immediately 
on the execution of the talaknama to 
communicate it to her. It is clear how¬ 
ever on these proceedings that this talak¬ 
nama came to the notice of the wife at 
the latest when the husband made the 
present application for the cancellation of 
the previous order for maintenance. 

Mr. Limaye appearing for the wife has 
contended that the talaknama is not 
valid, as no attempt was made imme¬ 
diately to communicate tho same to the 
wife. He has not however boon able to 
cite any authority in support of this pro¬ 
position; and all that appears necessary 
is that the fact of the talak having been 
effected must come to the notice of the 
wife. There is nothing to show that it 
must bo brought to the notice of the wife 
within a particular time from tho date 
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on which it is executed. In the present 
case the talaknama came to h9r know-i 
ledge within a reasonable time from the 
date of its execution; and that seems to 
be sufficient to satisfy the requirements 
of the Mahomedan law. The observations 
in Sarabai v. Babiabai (1), Ful Chand v. 
Natrab Ali Chowdhry (2) and Asha Bibi 
v. Kadir Ibrahim (3; bearing on the 
point support this view: I am therefore 
unable to agree with the Magistrate that 
the talaknama is invalid. 

Taking tho talaknama to be valid, the 
question is whether any case for the re¬ 
duction of the amount of maintenance is 
made out. The talaknama states in terms 
that one of the reasons for the divorce 
was tho fact that the wife had obtained 
an order for maintenance. The child 
whoso maintenance is obligatory upon 
the present petitioner is said to be about 
three years old. The mother is entitled 
to the custody of tho child and it is not 
disputed before us, and indeed it cannot 
be disputed, that the petitioner is bound 
to provide adequate maintenance for tho 
child. No doubt at first sight it would ap¬ 
pear that some reduction might fairly be 
made in favour of the petitioner. But 
having regard to tho circumstances under 
which this talaknama came to be exe¬ 
cuted and to tho necessity of koeping the 
child with the mother, I do not think 
that any reduction would he appropriate. 

On these grounds I would not reduce 
the amount of maintenance which was 
awarded in tho first instance for the wife 
and the child, but would allow that order 
to stand making it clear that it is for 
the maintenance of the child only. 

I would discharge the rule. 

Hayward, J. —I concur that no rea¬ 
son has been shown for reduoing the 
maintenance granted by the Magistrate. 
It is true that that maintenance was 
granted both for the infant child and the 
wife, but it would in my opinion, only be 
sufficient for the maintenance of the in¬ 
fant child even if supported by tho oppo¬ 
nent not as a wife but as a third party, 
as pointed out by the loarnod Sessions 
Judge. 

It has been argued that the wife has 
boeu duly divorced and is therefore in 
the position of a third party. It is not 
strictly n ecessary in tho vi(^ taken of 

(1) [1906] 30 Bom. 537=3 Born. L. R. 35. 

(2) [1909] 3G Oal. 184=1 I. C. 740. 

( 3 ) [1909] 33 Mad. 22=3 I. C. 730. 
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the sufficiency of the maintenance to 
decide the question. There is however a 
clear divorce in writing registered, which 
could leave no doubt whatever as to the 
intention to divorao the wife. It is also 
clear that knowledge of this intention 
was brought to the notice of the wife 
not many months afterwards by these 
very proceedings taken before the Magis¬ 
trate. It seems to me that the divorce 
was wrongly held to be invalid by the 
Magistrate and that the correct view of 
the matter was taken by the learned 
Sessions .Judge. It would appear that 
there is no provision requiring that the 
divorce should be pronounced in the pre¬ 
sence of the wife or that it should bo 
immediately communicated to her under 
Mahomedan law, and these views find 
support in the recent decision in Sara- 
bai v. Rabiabai (l) in this Court, which 
was approved by the Calcutta High 
Court in the case of Eul Chand v. Naiuab 
Ali Chowdhry (2) and by the Madras High 
Court in the case of Asha Bibi v. Kadir 
Ibrahim (3). 

The rule therefore should in my opi¬ 
nion, be discharged. 

G.P./r.K. * Rule discharged. 

A. I. R. 1920 Bombay 103 

Macleod, C. J. 

Tritnbak Gancsh Karmarkar — Defen¬ 
dant—Appellant. 

v. 

Pandurang Gharojee Shelve— Plaintiff 
—Respondent. 

Second Appeal No. 958 of 1918, Deoi- 
dod on 11th December 1919, from deci¬ 
sion of Dist. Judge, Rafcnagiri, in Appeal 
No. 157 of 1918. • 

Hindu Law—Joint family—Vendee from co¬ 
parcener can me for partition—He it not en¬ 
titled to patt profits. 

A purchaser from a member of a Hindu joint 
family of his sharo in the family property is en¬ 
titled to got his share by partition, but is not 
entitled to past profits. [P 103 C 2) 

S . D. Limaye — for Appellant. 

A. V . Desai —for Respondent. 

Judgment.—The plaintiff sued to re¬ 
cover his two-fifths share in the plaint 
property by partition with three years’ 
profits, Rs. 240 plus Rs. 80 for damages 
on account of trees out down by the de¬ 
fendants. There were five brothers, two of 
whom Mahadev and Ramohandra sold 
their shares to the plaintiff on 30th April 
1914 and 10th February 1917 respectively. 
The trial Court ordered that the plain- 
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tiff should recover two-fifths share by a 
fair and equitable partition and by metes 
and bounds as well as Rs. 63 for past 
profits and at Rs. 42 per year since 191 < 
till delivery of possession by partition 
GO for damages. An appeal 
was summarily dis- 


besides Rs. 
from this order 

missed. , A 

Defendants 1 and 2 have appealed and 
have confined their objections to that 
part of the order which directs them to 
pay Rs. 63 as past profits to the plain¬ 
tiff. It is contended for the plaintiff that 
he stands exactly in the shoes of Ins 
vendor, and that if he is excluded from 
the joint family property he is entitled 
in a suit for partition to ask for a share 
in the mesne profits before the suit. It 
may be that in a suit between co-par¬ 
ceners for partition, if any members of 
the oo-parcenership prove that they had 
been excluded from the family property 
in a partition suit, they might get a 
decree for past mesne profits. As statod 
by Melvill, J., in Konerrav v. Gurrav 
(1): 

"Whoro ooo mombor of tlio family has boca 
outirely excluded from the enjoyment of tho 
property, tbore might bo good grounds for order¬ 
ing nu account: but iu the ordinary case of 
joint enjoyment by the members of the whole 
property, or of onjoymout by different mom tor 8 
of different portions of the property, the taking 
of an account would bo most difficult and un¬ 
satisfactory, and wo are not av.ajo of any case 
in whioh the Courts have over ordorod it.' 

But a purchase from a member of an 
undivided family is in a different posi¬ 
tion. The other oo-paroonors are not 
bound to recognize him in any way, and 
he oould only exert his rights against them 
under his sale deed from their oo-paroonerl 
by filing a suit for partition. I do not 
think it has been ever held that any 
member of a Hindu joint family is en¬ 
titled to bring in a stranger into tho 
family and insist upon the other oopar- 
oerners troating him as a member of the 
family. But as unfortunately the Courts 
have recognized the rights of a member 
of a joint family to sell his share, then 
the purchaser is entitled to got his share 
by partition. But it is certainly not 
desirable that his rights should be ex¬ 
tended in any way further as if by his pur¬ 
chase be stood for all purposes exactly 
in the shoes of his vendor. Therefore 
the deoree of the trial Court must be 
amended by striking out that portion 
whioh allows Rs. 63 for past profits. 

(1) [1880-81] 5 aim. 589. 
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The appellant, will get iiis tests in pro¬ 
portion to his success The rest of the 
appeal is dismissed with costs. Cross- 
objections dismissed with costs. 

G.P./h.K. Decree modified . 

A. I. R. 1920 Bombay 104 

Macleod. C. J. and Heaton, J. 

Bluujwan Bhau Indap and others— De¬ 
fendants—Appellants. 

v. 

Krishnaji Ganoji Indap— Plaintiff — 
Respondent. 

Second Appeal No. 1015 of 19IS. De!* 
cided on 29th January 1920. from deci¬ 
sion of Dist. Judge. Ratnagiri, in Appeal 
No. 39 of 1918. 

Specific Relief Act (1 of 1S77), S. 27 (cb 
Ulus. 12 f — Illustration refers alro to co par* 
ceners of joint Hindu family — Contract of 
sale of futhcr s shore can be cnforceJ against 
sons ufter father's death. 

The second illustration to Cl. (c). S. 27, 
Specific Relief Act, must be taken to refer, not 
merely to joint tenants in the English sense, 
but to co-parceners in a joint Hindu family. 

Therefore, where the father of a joint Hindu 
family contracts to sell his share in the family 
properly and dies, the purchaser might enforce 
specific performance of the contract against the 
sons of the vendor. [P 104 C 2] 

Li. V . Desai —for Appellants. 

S. Li. Parulelcar for A. G. Desai —for 
Respondent. 

Macleod, C. J.—The plaintiff sued to 
obtain specific performance of an agree¬ 
ment to sell thepleinfc property passed 
between him hnd one Bhau Indap, dated 
7th July 1916. The plaintiff had paid 
Rs. 20 to Bhau, the contract clearly be¬ 
ing a contract for sale to the plaintiff of 
Bbau’s interest, which was three pies in 
the joint .family property. Before the 
sale could be completed Bhau died, and 
the suit is brought against his sons for 
specific performance. Defendant 3 paid 
Rs. 20 into Court, the sum which had 
been paid to his father, and the trial 
Court directed that the plaintiff should 
receive that amount, and bis claim for 
specific performance was refused. In the 
lower appellate Court this decree was re¬ 
versed, and the plaintiff’s suit was de¬ 
creed. The respondent relies on S. 27, 
Specific Relief Act, Cl. (c). Illus. 2 
to that clause. It is difficult at first 
sight to see how that illustration 
fits in with Cl. (o). I think the argu¬ 
ment is this: that if A and B are joint 
tenants of joint family property. A has 
the expectation of succeeding on the 


death of B to the whole, and A, there- 
fore may be said, though somewhat in¬ 
accurately. to have a title to that undi¬ 
vided moiety, although that title, what¬ 
ever it may he callod. is liable to ho dis¬ 
placed by B That seems to be the argu¬ 
ment. although it is not perfectly clear 
how B can displace .Is title, for the only 
thing that could happen to prevent A suc¬ 
ceeding to B's half would be the event 
of A dying before B. In that way it 
may ho said that B would he displacing 
-is title. However that may ho. the 
illustration distinctly covers the case of 
one joint tenant agreeing to soil his un-i 
divided moiety, and then dying, for it! 
states that his purchasor could bring a 
suit for specific performance against the 
survivor, and unless we place co-parceners 
in a joint Hindu faimly in a different; 
category to joint tenants, we should have 
to hold that the illustration is binding 
upon ns. The illustration itself is per¬ 
fectly clear. There i3 no ambiguity about 
it, and there is no reason why we should 
not follow it in the case of all joint 
tenants, whether members of a joint 
Hindu family or not. If we did not do so 
a certain amount of uncorfainty would 
arise in future, and it is always desirable 
to avoid that. In my opinion therefore 
the decision of the lower appellate Court 


must be upheld and the appeal must ho 
dismissed with costs. 

Heaton, J. —I think Illus. 2 to Cl. (c), 
S. 27, Specilic Relief Act, mU6t be taken 
to refer, not merely to joint tenants in 
the English sense, but to co-parceners in 
a joint Hindu family. I think so, becauso 
the Specific Relief Act is applicable to 
India and enacted for.India, where the 
majority of the population are Hindus and 
throughout the whole of w hich oountry 
the idea of a joint Hindu family is well 
understood. But I rather regret that it 
is so for this reason we have to decree 
speoific performance; and what will bo 
the result? The result will be that the 
plaintiff will obtain a transfer to him¬ 
self of a 3 pies share in a certain pro¬ 
perty. He will have no right to joint 
enjoyment of that property and he will 
be unable to obtain separate possession 


of it without bringiug a suit for partition. 
So that wo are giving the plaintiff a de¬ 
cree which, at best, in all human proba¬ 
bility, will only lead to further disagree¬ 
ment and further litigation. That is not 
the kind of case in which I personally 
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should be disposed to decree specific 
performance. But the legislature have 
thought otherwise, and after ail our own 
personal viows are nothing, the inten¬ 
tions of the legislature everything. I 
think therefore that the appeal must be 
dismissed with costs. 

G.P./r.K. Appeal dismissed. 

A. I. R. 1920 Bombay 105 (1) 

Macleod, C. J. and Heaton, J. 

Ganesh Shesho Deshpande —Plaintiff 
Appellant. 

v. 

Secretary of State and others —Defend¬ 
ants — RespondeD ts. 

First Appeal No. 36 of 1917, Decided 
on 10th November 1919, against decision 
of Dist. Judge, Satara, in Suit No. 5 of 
1915. 

Limitation Act (9 of 1908), Art. 14— Suit to 
set aside Collector’s order of forfeiture must 
be brought within one year. 

Whore a Collector orders tho forfeiture of laud 
for failure to pay arrears of assessment the party 
aggrieved may contont himself with the various 
appeals allowed to the revenue authorities, but 
if be brings a suit to set aside suoh order tb9 suit 
must bo brought within ono year of the date of 
tho order as prescribed by Art. 14. [P 106 C 2] 

S . It. Bakhalc —for Appellant. 

S. S. Patkar and P. B. Shingne —for 
Respondents. 

Macleod, C. J. —This was a suit filed 
by the plaintiff for a declaration that the 
proceedings of the revenue authorities 
in respeot of the forfeiture of his Survey 
No. 138 at Mahuli, Taluka Khanapur, and 
in respect of its subsequent disposal, were 
illegal and ultra vires and not binding 
on tho plaintiff. The suit was dismissed 
by the learned trial Judge who has dis¬ 
cussed the numerous points of law which 
were raised by the plaintiff, and has 
given expression to his conclusions in a 
really very excellent judgment. It does 
not seem neoessary for us to deal with 
the oase at any great length, as we fully 
oonour in everything which has been said 
by the learned District Judge. The order 
of forfeiture was made on 6th May 
1911, and under Art. 14, Lim. Act, 
the party aggrieved by that order had 
one year within which to file a suit to 
set it aside. It is quite true that the 
^ party aggrieved need not apply to the 
Court. He may content himself with 
the various appeals allowed to the reve¬ 
nue authorities, until he reaches the 
Governor in Council. But the Limita- 
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tion Act provides, if he wishes to have 
resort to the Court in order to get the 
order of the revenue authorities set aside, 
then he must put his plaint on the file 
within one year. It has often been argued 
that if the party aggrieved is appealing 
to the revenue authorities, that time 
should be excluded. S. 11, Revenue Juris¬ 
diction Act, makes it clear that that 
argument cannot be sustained. If there¬ 
fore the plaintiff in this case wished to 
have a decision of the Court upon the 
legality or illegality of the order of for¬ 
feiture he was bound to put his plaint 
on the file within one year of the date 
of the order. He has not done so. There¬ 
fore it is clear that the suit was barred 
by limitation. The appeal is dismissed 
with costs. 

Heaton, J.—I agree. Whether this is 
a oase of hardship or not it is not for us 
to decide. I agree with my Lord the 
Chief Justice that the District Judge has 
dealt correctly both with tho matters of 
law and the matters of fact which came 
before him. Therefore, it suffices for us 
to say that this is so, for that concludes 
the case inasmuch as it demonstrates 
that the plaint wa9 time barred. If the 
appellant thiuks ho has a genuine grie¬ 
vance his only remedy is to approach 
Government, and if he does so, he will 
find from the judgment of the.District 
Judge a very clear statement of the faots 
of this case, tho facts necessary to bo 
presented to tho Government. 

g.p./r.k. Appeal dismissed . 

A. I. R. 1920 Bombay 105 (2) 

Shah and Hayward, JJ. 

Balkrishna Narayan Saivant— Plain- 
tiff—Appellant. 

V. 

Jankibai Sitaram Sanzgiri and others 
—Defendants—Respondents. 

First Appeal No. 172 of 1916, Decided 
on 16th September 1919, from dooision 
of First Class Sub-Judge, Ratnagiri, in 
0. S. No. 319 of 1913. 

(a) Court-feet Act (7 of 1870), S. 7 (4) (c) 

Valuation of suit for declaration and con- 
•equential relief is at plaintiff's option—That 
valuation determines jurisdiction. 

A plaintiff iu a suit for a declaration and for 
an injunction by way of consequential relief has 
the right to put his own valuation on the claim 
for purpoaoa of court-foos under S. 7, Cl. (iv) (o) 
Court-fees Aot, and under S. 8, Suits Valua¬ 
tion Aot, the same value must detormino the 
value for tho purpose of jurisdiction. 

[P 1C6 C 2, P 107 0 1 
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(b) Suits Valuation Act (7 of 1887), S. 8 — 
In a suit for declaration and consequential re¬ 
lief valuation for jurisdiction made higher 
than for court fee—Plaintiff-appellant con¬ 
tending that valuation for jurisdiction must 
be taken to be same as for court-fee—Valu¬ 
ation for jurisdiction in suit held correctly 
stated. 

In a suit for a declaration and for an injunc¬ 
tion bv way of consequent! il relief the plaintiff 
valued the claim at Rs. 13a for purposes of 
court-fees and at Rs. 10,003 for purpose* of 
jurisdiction. The suit was heard by a First 
Class Subordinate fudge under his special juris¬ 
diction and was dismissed. Plaintiff filed an 
appeal iu the High Court. On the appeal corn¬ 
ing on for hearing, the plaintiff-appellant raised 
a preliminary point that the value of the claim 
for purposes of jurisdiction must be taken to be 
Rs. 135 in accordance with the provision of 
S. 8, Suit* Valuation Act, and that the appeal 
accordingly 1 iv to the District Judge and not to 
the High Court. 

Held : that under the circumstances of this 
case, it must he hell that the valuation was in¬ 
correctly stated for court-fees and correctly 
stated for purposes of jurisdiction and that the 
appeal therefore lay to the High Court.[P 100 C l] 

G . S. Rno and A. G. Desai — for Appel¬ 
lant. 

Jayakar, G . S Mulgaonkar , P. B. 
Shingne , T. .V. Wainvalkar and V. S. 
Santgiri — for Respondents. 

Shah, J. —In this appeal, a prelimi¬ 
nary point has been raised on behalf of 
the appellant that the appeal lies to the 
District Court, and not to this Court, and 
that the memorandum of appeal should 
be returned to him now to be presented 
to the District Court. 

It will he convenient to state the facts 
bearing on this point. One Sitaram left 
his native place for Benare9 in 1902: he 
has not been heard of since and is pre¬ 
sumed to he dead. There were disputes 
as to his property in the hands of third 
persons: the claimants were his widow, 
Jankibai. his brother Narayan, and his 
nephew Balkrishna (Narayan s son). The 
widow olaiinod as an heir, the brother 
by survivorship on the footing that he 
and Sitaram were joint, and the nephew 
under the will of Sitaram. Janakibai filed 
a suit in 1913 on the original side of the 
High Court against the stakeholders, to 
which other claimants were added as 
parties later on. This suit was ultimately 
transferred to the Court of the First 
Class Subordinate Judge at Ratnagiri to 
bo tried along with the two other suits, 
which were filed in that Court by the 
brother and the nephew respectively. The 
brother filed Suit No. 319 of 1913 against 
the widow and the stakeholders for a 


declaration that ho was jointly interested 
in the property of Sitaram and for an 
injunction restraining defendants land 2 
(the widow and her brother) from receiv¬ 
ing. and defendants 3, 4 and 5, the stake¬ 
holders) from handing over to them the 
property of Sitaram. Other minor reliefs 
claimed by him are not material. He 
valued the claim for the declaration and 
the injunction at Rs. 135 fRs. 130 for de¬ 
claration and Rs. 5 for injunction) for the 
purpose of court-fees. He stated that the 
value of the subject-matter for the pur¬ 
pose of jurisdiction was about Rs. 16,000. 
This suit was filed under the special 
jurisdiction of the First Class Subordi¬ 
nate Judge of Ratnagiri, and not under 
his ordinary jurisdiction. The other suit 
was filed by Balkrishna against the 
widow and other defendants. That also 
was a suit for a declaration and an in¬ 
junction. the valuation for the purpose of 
court-fees being Rs. 135. and the value 
of the subject-matter of the suit for the 
purpose of jurisdiction being over Rupees 
5.000. This also was a suit tiled under 
the special—and not the ordinary—juris¬ 
diction of the First Class Subordinate 
Judge. These two suits and the widow’s 
suit transferred to that Court were tried 
and decided together. Several appeals 
have been filed from the different decrees 
to this Court. Narayan, whoso suit was 
dismissed, has filed the present appeal, 
which, it is now contended, lies to the 
District Court. In Balkrisbna’s suit the 
widow has appealed to this Court on the 
merits, and Balkrishna has appealed as 
to costs. We are not concerned with the 
appeals in the widow s suit as regards 
this preliminary point. 

It is significant that Narayan alone 
raises the point of jurisdiction in his ap¬ 
peal. The point, if good, equally affects 
the two appeals arising out of Bal- 
krishna'8 suit. The appellants in those 
two appeals do not raise this point. On 
the contrary the widow contends that the 
appeals are properly filed in this Court. I 
shall deal with the preliminary point in 
this appeal in which it has been raised: 
for if it fails here, it must fail as regards 
the appeals arising out of Balkrishna s 

suit. . 

There can be no doubt that it is open 
to the plaintiff to put his own valuation 
on the claim for the purpose of court- 
fees under S. 7, Cl. (iv) (c), and that it 
the present case he purported to value in 
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at Rs. 135. It is also clear that under 
S. 8, Suits Valuation Act, 18S7, the same 
value must determine the value for the 
purpose of jurisdiction. The decisions of 
this Court are to the same effect: and 
the coarse of the decisions on this point 
has been approved by the Privy Council 
recently in S anderbai v .Collector cj Bel- 
gaum (l). An attempt has been made on 
behalf of the widow to show that the 
present case is governed by the decision 
in Rack a ppa Subraov. Shidappa Vcn- 
katrao (2). But I think that the in¬ 
junction relates to the whole property, 
in respeot of which the declaration is 
sought, and is a proper consequential re¬ 
lief. The suit therefore falls under Cl. 
(iv) (o), S. 7, Court.fees Act. I do not see 
how the present case can be treated on 
the same footing as the case of Rachappa 
Subrao v. Shidappa Venlcatrao (2). 

If the matter rested there, it would 
follow that the appeal would lie to the 
District Court and we would be bound 
to give effect to the contention that the 
appeal lies to the District Court, even 
though that conclusion would involve a 
further delay for uo useful purpose in 
the disposal of those appeals. 

The facts of the case are somewhat 
peculiar, and, on the particular facts of 
the oase, I think the plaintiff should nob 
bo allowed to contend that the true value 
for the purpose of court fees is Rs. 135. 
It is clear from the plaint that he hied 
the suit in the Court of the First Class 
Subordinate Judgo with a definite allega¬ 
tion that the suit was filed under the 
special jurisdiction of the Court as the 
value of the subject-matter for that pur¬ 
pose was 'about Rs. 16,000. The value 
for the purpose of court-fees was stated 
to be Rs. 135. if tbe lower Court had 
considered the question of court-fees and 
jurisdiction, as it should have, after the 
plaint was filed, the inconsistency bet¬ 
ween the two statements would have 
been realized and the plaintiff would have 
been at once oalled upon either to amend 
the value for the purpose of court-foes so 
as to bring the oase within the special 
jurisdiction of the Court, or to take back 
the plaint to be presented to the Court of 
the Second Class Subordinate Judge at 
M alvan, w hich woul d have jurisdic tion 

(1) A. I. R 1918 P. 0. 185=48 Bom. 376=46 
I. A. 16=52 I. O. 897 (P.O.). 

(2) A. I. R. 1918 P. 0. 188=43 Bom. 507=40 
I. A. 24=50 I. C. 280 (P.O.). 
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to entertain the suit on the basis of 
tbe value for court-fees being Rupees 
135. That was not done. The defen¬ 
dants raised no objection as to the defi¬ 
ciency of court-fee9 or want of jurisdic¬ 
tion. The result was that the suit of 
1913 was tried by the First Class Sub¬ 
ordinate Judge and decided by him in 
19L6, on the footing that it was a suit 
within his special jurisdiction as contem¬ 
plated by S. 25, Bombay Civil Courts 
Act (14 of 1869). The plaintiff took ad¬ 
vantage of the trial of the suit by a Court 
of higher jurisdiction and he followed it 
up with an appeal to this Court in 1916 
on the same basis. All these appeals 
are now ready for hearing; and for the 
first time it is urged on behalf of the plain¬ 
tiff that the value of the court-fees as 
mentioned in the plaint is the true value 
for the purpose of jurisdiction also. The 
point now urged suggest not only want 
of jurisdiction in this Court to entertain 
the appeal, but also want of jurisdiction 
in the trial Court. Not only the plain¬ 
tiff Narayan, but other parties to this 
litigation and the lower Court, have 
acted upon the allegation in tho plaint 
that tho true value of tho subjeot-matter 
of the suit is over Rs. 5.000. It is incon¬ 
sistent with the value of the claim for 
the purpose of court-fees being only 
Rs. 135. Tho inconsistency might have 
been removed if it had been noticed in 
time by the plaintiff amending the value 
of his claim for tho purpose of court- 
fees or that for the purpose of jurisdic¬ 
tion. Under the oiroumstancos I think 
that the plaintiff can be fairly taken, 
and ought to be taken, to have really 
valued his claim for the purpose of 
oourt-feos not at Rs. 135 as he has ap- 
parently done, but at a sum exoeoding 
Rs. 5,000, as he ha9 himself acted and in¬ 
duced others to act on that basis. He 
cannot be allowed to use either of these 
inconsistent valuations in different 
Courts according to his convenience. 
At this stage he can be properly hold to 
have valued his claim for court-fees and 
jurisdiction at Rs. 16,000 or at some 
figure exceeding Rs. 5,000. 

It may be that he has not paid auffi- 
oient court-fees from this point of view: 
but we are not now concerned with the 
question of auffioieny of court-fees either 
for the plaint or for the memorandum 
of appeal. We are concerned with the 
question of juridisotion. On tho speoi&l 
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facts o! tHis case I am of opinion that 
the plaintiff must he taken to have filed 
the suit properly in the Court below 
under its special jurisdiction, and to 
have filed the appeal propeilv in this 
Court. The appeal must therefore be 
heard on the merits. It fellows that 
Appeals Nos. 177 and 218 of 19JG have 
been properly filed in this Court and 
must be heard on the merits. 

I have reached this conclusion on the 
special facts of this case, and desire to 
make it clear that I do not mean to de¬ 
part in the slightest degiee fiom the re¬ 
cognized rule, to which I am hound to 
give effect, that the plaintiff has the 
right to value his claim for the purpose 
of court-fees in a suit for a declaration 
and for an injunction by way of conse¬ 
quential relief, and that the value for the 
purpose of juridiction is the same. In this 
particular case I hold that the plaintiff 
must be taken to have really valued the 
claim for the purpose of court-fees at 
about Rs. 16.000, though in terms he pur¬ 
ports to put a different and lower value. 

First Appeal No. 72 is not pressed on 
the merits, and is therefore dismissed. 

Respondent 1 to get her costs from 
the appellant, the other respondents to 
bear their own costs. 

We see no reason to disturb the order 
made by the trial Court as to costs of 
the stakeholders. 

We dismiss the cross-objections of res¬ 
pondent 3 with costs. 

Hayward, J. —I concur with the con¬ 
clusions and have only a few words to 
add to the reasons of my learned bro- 
ther. 

Narayan, the father, and Balkishna. the 
son, both brought suits for declarations 
and injunctions against the widow of the 
last holder for property worth Rupees 
15,000 in the hands of stakeholders. 
These suits were filed the same day and 
were Suits Nos. 319 and 321 of 1913 in 
the Court of tho First Class Subordinate 
Judge of Ratnagiri. They appear to 
have assessed their claims for declara¬ 
tions at Rs. 130 and injunctions at Rs. 5, 
and thereon to have paid Rs. 10-6-0 as 
court-fees. But at the same time they 
Abated definitely that tho value of the 
property was some Rs. 15,000 and that 
the suit’s were therefore not within the 
jurisdiction of tho Second Class Sub¬ 
ordinate Court of Malvan. hut were with¬ 
in that of the First Class Subordinate 
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Court of Ratnagiri. It is difficult to fol¬ 
low the precise method by which they 
arrived at Rs. 10-6 0 as-thc appropriate 
court-fees. If they had treated the 
claims for declarations separately, it 
would not have been necessary to have 
given them any value. If however they 
had valued them and did so at Rs. 130 
for the purposes of ad valorem fees, then 
tlie appropriate fees would have been 
Rs. 9-12-0, while the ad valorem fees for 
claims for injunctions valued at Rs. 5 
would have been annas 6, making a total 
of Rs. 10-2-0 as the appropriate court- 
fees. If on the other band they had 
treated, as they ought logically to have 
done the claims as claims for declara¬ 
tions with injunctions valued at total 
sums cf Rs. 135, then Rs. 10-8-0 would 
have been the appropriate ad valorem 
court-fees. But thev neither paid Rupees 
10-2-0 nor Rs. 10.8-0. They fixed cn the 
intermediate suras of Rs. 10-6-0 and they 
paid those sums without specific explana¬ 
tions as the court-fees so that even on 
their own showing they did not pay the 
right court-fees in accordance with S. 7, 
C. 4, and Sch 2, Art. 17. Cl. 3. Court- 
fees Act, 1870. 

They then proceeded apparently to 
mako a further mistako and to overlook 
the provision that the valuation for 
court-fees most be deemed tho same as 
tho valuation for jurisdiction under S. 8, 
Suiis Valuation Act, 1887. For they 
valued their suits at Rs. 15,000 for the 
purposes of jurisdiction: and upon that 
valuation they deliberately brought their 
suits not in the Court of the Second 
Class Subordinate Judge of Malvan, but 
as no doubt suited them better, in the 
Court of the First Class Subordinate 
Judge of Ratnagiri. They must have- 
been aware at tho time they selected the 
trial Court that an appeal from the for¬ 
mer would lie to tho District Court of 
Ratnagiri and an appeal from the latter 
would lie to this High Court. It is clear 
that they did realize this and that they 
had deliberately filed their suits accord- 
ingly, becauso Narayan, the father, pro¬ 
ceeded tc file Appeal No. 172 of 1916 in 
this High Court, and no objection was 
taken by Balkrishna, the son, to the 
widow filing her Appeal No. 17 1 of 1916 
also in this High Court. It is only now 
some three years later, that they have 
denied practically the jurisdiction both 
of the trial Court and the appellate juris- 
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diction of this High Court. It scorns to 
me that in these ciroumstances the only 
possible course is to hold that they were 
wrong in their statements as to the 
valuations for court-fees, which in any 
case were incorrect according to the 
amounts actually paid as court-fees and 
which wore directly opposed to the actual 
valuation of the property in the suits, 
upon which valuation they had deliber¬ 
ately brought their suits in the superior 
Court of the First Class Subordinate 
Judge of Ratnagiri and had brought their 
appeals or suffered the appeals to be 
brought in this High Court. The proper 
loourse therefore in my opinion must be 
jto hold that the valuation in both the 
.suits was incorrectly stated for oourt- 
feos and oorreotly stated for the pur- 
poses of jurisdiction both of the trial 
jCourt and-of this High Court. 

I It seams to me further to hold other¬ 
wise would lead to a mo3t unfortunate 

result. Owing to the technical course 
which would have to he followed in order 
eventually to bring these appeals for 
flna decision in this High Court, there 
would ensue a further serious delay 
whnh might extend to years beforo the 
widow would succeed, if she be entitled 
to succeed, in establishing her. rights to 
this large sum of money in this High 
Court. To allow such a result would 

of the °P‘ n,oa ' be enoouraging an abuse 
of the proceedings both of the First 
Class Subordinate Court of Ratnao^i 
and of this High Court, and it is in ray 
opinion our incumbent duty to prevent 
any such abuse under the powers inherent 
m us under S. 151, Civil P. C. 

G,P,/R K * _ Appeal dismissed. 

A. I, R. 1920 Bombay ]09 

Maoleod, C. J. and Heaton J 
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Chhanubhai V. Dahyabhai (.Uacleod, C. J.) 

his case on proper terms with Iibertv to brin" a 
fresh suit. [p 109 Q2] 

G. N. Thakor— for Appellant. 

J. G. Rele —for Respondent. 

.Macleod, C. J.—This appeal deals 
with the question whether an appellate 
Court can allow a plaintiff appealing 
against an order dismissing his suit to 
withdraw his suit with liberty to bring 
a fresh suit. In this case the plaintiff 
had brought a previous suit which was 
dismissed. On appeal, when the respon¬ 
dent was duly represented by his pleader, 
the appellate Court allowed a with¬ 
drawal and recorded its reasons for so 
doing. Now, when the plaintiff has 
brought this suit, ho is mot with the 
plea of res judicata. The plea is based 
on the argument that the appellate Coart 
had no jurisdiction to allow the plaintiff 
to withdraw the previous suit with 
liberty to bring a fresh suit. The appel¬ 
lant has relied upon a decision of this 
Court in Eh,nth Banoji v. Ranoji 
Bawaji (1) There the facts were that 
the appeal had not been admitted, and 
before the admission tho Court in effect 
set asido the docreo dismissing tho suit 
and allowed the plaintiff to withdraw 
his suit. Clearly the appellate Court 
had no jurisdiction to deal with the ordor 
of the lower Court because the appoal 
had not been admitted. Once the apL a l 
is admittsd, then the whole of the case 
is reopened The suit is still proceed 
"S-d fch . e pourt has jurisdiction to 
allow a party to withdraw his case at 
any time during the oontinuanoe of fche • 
proceedmgs, provided of course it pro 

0 ^ 65 ° Tt 8 pr ° por a "d hears both 
parties. It cannot be said that an 

pellato Court has no jurisdiction to deal 

With the case in whatever way it pleases 

Its decision may be wrong, but that is 

not a question of jurisdiction. I oa '* 

see myself why an appellate Court can 
not, when an appeal has been admitted 
and when both parties am 

b.tor. i,, a.lo/ t h,“,r i i? P , r „ a ”° e K d 

draw his oase, on proper terma ‘ j 
allow him to start afresh Thn o an< !i 
is dismissed with costs. pp3al ! 

Heaton, J.—I cononr. 
g.p./u.k. Appeal dismissed. 


(1) [1011] 85 Bom. 261=1 (Ti. 0, SliT 
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Macleod, C. J. and Heaton, T. 

Girijabai Sharnhh udixit Athavale — 
Plaintiff—Appellant. 

v. 

Sadashiv Vishvanath Joylekar —Defen¬ 
dant-- Respondent. 

first Appeal No. *283 of 1917. Decided 
on 26th January 1920, from decree of 
Asst. Judge. Dharwar. in Suit No. 10 of 
1917. 

(a) Limitation Act (9 of 1908), Art. 119 — 
For interference within Art. 119 there mutt 
be some act incompatible with recognition of 
adoption. 

lu order to prove that there was interference 
with the rights of on adopted son within the 
meaning of Art. 119, it must to established that 
something was done which was incompatible 
with the recognition of the adoption. 

(P 111 C 2] 

(b) Evidence Act (1 of 1872). S. 115 —Mere 
erroneous belief does not operate as estoppel. 

The more fact that a person shares an errone¬ 
ous belief with other persons does not give rise 
bo estoppel. 

K adopted S at a time when the latter had a 
son V living.- After the death of S, V succeeded 
to the estate left by S , and the latter's widow 
only received maintenance. More thin six 
years but less thiu 12 years after the death of S, 
his widow brought a suit to recover the estate 
loft by £> on the ground that V was not entitled 
to succeed to it: 

Held: (1) that V*s succeeding to the estate of 
S could not bo said to be an interference with 
the rights of S within the meaning of Art. 119, 
Sell. 1, Lim. Act, and that therefore the suit 
was not governed by that article; (2) that the 
mero fact that the widow of S shared an errone¬ 
ous belief with V’ that the latter was entitled to 
succeed to Ibo estate left by S did not e^top the 
widow from bringing the suit; (3) that therefore 
the suit was not barred cithor by limitation or 
by estoppel. [P m C 1J 

Dhurandhnr and V. R. Sirur-ioc Ap¬ 
pellant. 

Weldon and R. A. Jahagirdar—lOT 
Respondent. 

Macleod, C. J— The plaintiff sued to 
recover possession of the plaint property 
as the widow of one Shambhudixit, who 
was adopted in 1878 by a family of the 
name of Athavale. The defendants are 
the grandsons of Shambhu by their father 
Vishwanafch, who was horn in 1877 be¬ 
fore the adoption. Therefore according 
to Hindu law Vishwanatb, the son of 
Shambhu, after Shambhu's adoption into 
the Athavale family, remained in his 
father's old Joglekar family. Shambhu 

died in 1904. . 

The defendants oppose the plaintiff s 

claim mainly on two grounds: one of 

imitation; the other of estoppel. It was 


contended that Art. 119 applied.and that 
although the suit was one to recover pos¬ 
session of the property, the plaintiff, be¬ 
fore she could succeed, had to obtain a 
declaration that her husband s adoption 
was valid. Therefore 9ho was hound to 
bring the suit within six years after the 
rights of Shambhu, the adopted son as 
such, had been interfered with. The 
learned Judge found that such inter¬ 
ference took place when Vishwanatb was 
entered as the owner of the Athavale es¬ 
tate in the Record of Rights in 1904. As¬ 
suming that the plaintiff is hound to ob¬ 
tain a declaration that Shambhu’s adop¬ 
tion was valid.we do not think that after 
his death there could be any circum¬ 
stances which would amount to an interfer¬ 
ence with the rights of Shambhu as such 
adopted son. The facts in Ganqabai v. 
Tarabai (l) are somewhat similar. It 
seems the learned Judges were of opinion 
that in that case, until the death of the 
adopted son, it was not suggested that 
his right as such adopted son bad ever 
been interfered with, and they came to 
the conclusion that Art. 119 did not 
apply to the facts of that case. Although 
the point we have had to decide may not 
have been actually decided in that case, 
we certainly think that Art. 119 cannot 
be applied to the facts of this case, so 
that the plaintiff, the widow, would have 
twelve years within which tc bring her 
suit, and admittedly in that case the suit; 
is within time. 

The second point on which the defen¬ 
dants succeeded in the lower Court was 
one of estoppel, it appears .that after 
Shambhu's death Vishwanath and then 
the defendants were in possession of the 
property, and in 1913 the plaintiff gave 
to Vi 9 hwanath's widow Umabai a receipt 

whreby she dolared: 

"Aosording to agreement, whereby I am to 
receive Ha 70 for my maintainance, I bavo this 
day received in all Rs. 33 for the year 1835 
Pramadi. The balance to bo paid by you is 
Rs. 36.'* 

No doubt at that time it appears that 
the plaintiff thought that sho was only 
entitled to maintenance. It is suggested 
that she thereby induced the defendants 
to give up any rights that they might 
have had to the Joglekar property by re¬ 
presenting that they were entitled to 
succeed to the Athavalo property on fcno 
death of Shambhudixit. There is no evi- 
den ce whate ver even assumin g that_ tne 
"(1) [1902] 20 llom. 720. 
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plaintiff had induced them to believe that 
she had uo claim to Shambhu’s property; 
that they acted on such a belief. There 
is no evidence that there was any Jogle- 
kar property, or, if there were, that they 
made any claim to it, and gave up any 
rights they had in it, because that they 
thought thac owing to a representation 
made by the plaintiff they were entitled 
to Sbambhu’s property. In the absence 
of that evidence we do not see how in 
any event there could be an estoppel. 
But apart from that there was in this 
case at best a mistake on the part of the 
plaintiff, and also of the defendants, 
with regard to the rights which the Hindu 
law gave hec.over her husband’s pro¬ 
perty in the circumstances of the case. 

In ray opinion therefore the decision 
of the learned Judge on issues 7 and 8 
was wrong, the appeal succeeds and the 
plaintiff is entitled to the decree which 
she asked for in her plaint with costs in 


both the Courts. 

Usual order as to costs in the case of a 
successful pauper appellant. 

Heaton, J. —There is no doubt that 
Sbambhu wasthoadopted son of Krishna* 
dixit. That is found as a faot by the 
lower Court and has not been contested 
before us. Shambhu, as 3Uoh adopted son, 
succeeded to the property of the Athavale 
family. Pie died in 1904. His own son 
Vishwanath was born before Shambhu’s 
adoption, so that for the purposes of in¬ 
heritance Vishwanath ceased to bo the 
son of Shambhu after the latter’s adqp- 
tion. He remained a member of bis own 
natural family, the Joglekar family, and 
never became a member of the Athavale 
family. Therefore on Shambhu’s death, 
so far as the faofcs proved tell us, the 
successor to the Athavale property was 
the plaintiff, the widow of Shambhu. It 
happened however that the property ac¬ 
tually passed to Vishwanath and his 
eons, and the plaintiff, the widow, only 
received maintenance. She signed re¬ 
ceipts for this maintenance and accepted 
the position that I have described. 

The plaintiff, so far as her title is con¬ 
cerned, has made good her case, and she 
is entitled to succeed except for two pos¬ 
sible objections, one of limitation and the 
other of estoppel, which the Court below 
held to be good objections. 

AJ h i 0 io bie Au° a °[ Ration is boged on 

. he , 1 Sch o d , nla - Ifc i8 3ai(J that 

•eeing that after Shambhu's death in 


1904 a Joglekar succeeded to the pro¬ 
perty, there was an interference with 
the rights of Shambhu as an adopted 3on. 
Now we 'have been asked to treat the 
words‘“rigbt^ of the adopted son assuch’’ 
as meaning the rights of the adopted son 
during his lifetime. If that is the correct 
reading, then certainly Art. 119 cannot 
apply here, because there was no inter¬ 
ference with Shambhu's rights as an' 
adopted son so long as he was alive. The 
interference, if any, came after he died.* 
But setting aside that possibly correct 
but certainly narrow interpretation of 
the words, and taking them in their 
wider sense, I still think the plea of 
limitation is not made out. If fcho words 
be taken in their wider sense, still there 
must be something done which is incom¬ 
patible with the recognition <Jf the adop- 
tor; otherwise there cannot bo any inter¬ 
ference with the rights of the adopted 
son. Now what was done here was in no 
sense whatever a refusal to recognize the 
faot that Sbambhu was the adopted son. 
What was done was based on the accep¬ 
tance of that fact. It was ouly because 
Shambhu was adopted into tho Athavale 
family that Vishwanath, his natural son, 
could possibly have been allowed to take' 
the Athavale property cn Shambhu's 
death. Therefore there was no inter- 
ference with the rights of the adopted 
son but an actual recognition of those 
rights, and I think that Art. 119 cannot 
be said to have any application hero. 
The truo reason why Vishwanath was] 
allowod to take fcho property was that 
everybody concerned misunderstood the 
law. They thought—J am bound to say 
I am not the least surprised—that seeing 
that Vishwanath was the natural sou of 
Shambhu, he would succeed to his na¬ 
tural father's estate when his father died. 
But, unhappily for Vishwanath, that is 
not so. 

When you have an adoption ol a 
man who has a son alive, the man passes 
into the family of his adoption; the son 
remains in his natural family. And 
seeing that this is the true legal state of 
affairs here, it seems to roe to bo opposed 
also to the point of estoppel. It is per¬ 
fectly truo that the widow, fcho plaintiff, 
aooepfced the position that Vishwanath 
was to succeed to the property, but in so 
doing bUo morely shared in common with 
the othei membors of the family an orro- 
neous belief. The sharing with other* 



1 12 Bombay B \i Jamna v. Dayalji (Maclccd.C. J ) 


1920 


of an erroneous belief is not a circum¬ 
stance from which it can be said that the 
widow caused or permitted another per¬ 
son to believe that to be true. There 
was no causing an! no permitting in the 
sense in which those words are used in 
fe. 115, Evidence Act. They shared a 
mistaken belief in common. And if res¬ 
ponsibility for such a mistaken belief is 
to be attributed to anyone, it certainly 
ought not to be attributed to the widow. 

I agree with the order proposed by my 
Lord, the Chief Justice. 


G.P./u.K. 


Appeal allowed. 
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MACLEOD. C. J. AND HEATON, J. 

Bai Jamna and others Defendants 
Appellants. 

v. 

Dayalji Mahan ji— Plaintiff—Respon¬ 
dent. 

Second Appeal No. 350 of 19IB, De¬ 
cided on 10th November 1919, from de¬ 
cision of Joint 1'irst Class Sub-Judge, 
Surat, in Appeal No. 50 of 1910. 

Husband and Wife-Decree for restitution 
of conjugal rights ond injunction against 
parent, not to allow wife to stay with them 
but directing no execution by detention in 
prison —Decree held not maintainable-In¬ 
junction held improper. ..... , 

Plaintiff brought a suit against his wife and 
bor pirents for restitution of conjugu rights 
and obtained a decree and a personal injunc¬ 
tion against tho parents restraining them from 

allowing her to live with them; the decreo di¬ 
rected thU it should not be executed by tho de¬ 
tention of tho wife in prison; 

Held: thit as tho decree imposed uo 
upon tho wife for noncompliance, it could not 
be maintained and that under the circum- 
stances of the c.iso the injuuct.on asamstithe 
parents was improper. I 1 115 ^ 

G. N. Thnkor —for Appellants. 
liatnnlal Ranchlioddas —for Rospon- 
dent. 

Macleod. C. J.-Tho plaintiff filed 
this suit against his wife and his wife s 
parents to obtain a decree for restitution 
of conjugal rights against his wife, and 
a personal injunction restraining the 
parents from obstructing his wife from 
living with him and from allowing her to 
live in their house. In the first Court 
tho suit wis dismissed. In first appeal 
the plaintiff got a decroe for restitution 
of conjugal rights, although the Judge 
directed that tho aeoreo should not be 
executed by detention in prison. The 
plaintiff was also granted an injunction 


restraining defendants 2 and 3 from har¬ 
bouring defendant 1 in their house. 

Now it appears that in 1913 defen¬ 
dant 1 loft her husband’s house and went 
to her parents’ house for her confine¬ 
ment. and she did not return to live 
with her husband before the suit was 
filed in 1915. She has alleged in her 
defence to tho plaintiff's claim that the 
plaintiff had been guilty of cruelty to¬ 
wards her. whilst sho was living with 
him, and that after sh3 loft the plain¬ 
tiff’s bouse, he hid written to her letters 
of a mo9t indecent description accusing 
her of the grossest immorality. She 
therefore said that she apprehended 
danger to her safety if sfie returned to 
the plaintiff’s house. 

Now the learned first appellate Judge 
has apparently disregarded the effect of 
tho letters written by tho plaintiff after 
defendant 1 left his house, because they 
wore written after she had gono to her 
parents' houso in the ordinary course for 
her confinement. Fie .also considered 
that defendant I s story as regards cru¬ 
elty was untrue. That no doubt is a 
question of fact. But I think the way 
the first appellate Judge has dealt with 
the lettors written after 1913 has causod 
him to err in his appreciation of defen¬ 
dant l’s evidence as regards what hap¬ 
pened whilst she was living with her 
husband. Now it is obvious that tho 
plaintiff was an extremely jealous per¬ 
son, and was always accusing his wife 
whilst she was living with him of im¬ 
morality, and after sho left his house in 
1913. his letters were very obscene, and 
from tho nature of those lettors I think 
it may be safely inferred that there may 
be considerable truth in the defendant s 
story regarding tho plaintiff s conduct 
while thoy were living together. In any 
event it seems cloar to me that defen¬ 
dant 1 is justified in saying that sho is 
apprehensive that there will ho danger 
to her health and to her happiness if sho 
returns to live with her husband unless 
ho entirely alters his attitude towards 
her, of which there does not seem much 
prospect. Tho decree as it stands can¬ 
not be executed by detention of defen¬ 
dant 1 in prison. The result would bo 
that the decree would bo a dead letter. 
The only effoot of it would be to prevent 
defendant 1 from claiming maintenance 
from her husband, but her pleader hag 
said that she has no intention of claim. 
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ing maintenance. If this decree remains 
on the record it will be an absolute 
farce. 

Then, as regards the order against de¬ 
fendants 2 and 3, that appears to me to 
be founded on a misapprehension of what 
was stated by the Court in Yamnnabni 
v. Nurai/an AT oreslivar PentIse (t). No 
doubt, if a woman goes and lives with a 
stranger in adultery, the husband may 
have a claim against that man, and may 
get an order from the Court restraining 
him from keeping the woman under his 
roof. But in this case the wife has gone to 
live with her parents, and if this injunc¬ 
tion were to stand, the unfortunate de¬ 
fendant 1 would have nowhere to live. 


I presume the object of getting that in¬ 
junction from the Court was to force 
defendant 1 to go back to her husband, 
although it was expressly stated that she 
would not bo imprisoned if she disobeyed 
the order. But if her parents wero ob¬ 
liged to turn her out of the house, then 
it must follow that either she would 
have to return to her husband, or go to 
live under the protection of some other 
.person. Therefore in any event I should 
say this order against the parents res¬ 
training them from allowing their daugh¬ 
ter to live under their roof was wrong. 
However that may bo, in my opinion ?t 
hs certainly not desirable, whatever view 
one takes of the case, that this decree 
should stand. I think on the merits it 
should not be allowed to stand, and even 
if it were good on the merits, it would 
remain a farce on the very finding of 
the Court that defendant 1 shall not bo 
compelled to obey it. We therefore 
thmk that the docroe appealed from 
«hou d be sot aside and the suit dismissed. 
The husband always has tho privilege of 
paying the wife s oo9ts. 

Heaton, J. —I concur. 

___ Decree net aside . 

(1/ [1875-77] 1 Bom. 164. ‘ - 
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llAOLEOD, 0. J. AND HEATON, J. 

p,. s S“iKLS s '“' 

v, 

t^ r v hr i m Janar dhan Qokhale —] 

lendanb Respondent. 

Second Appeal No. 617 of 1918 I 
•cided on 20th January 1920 frnm a 

a lM , SubiSi, 

in Appeal No. 312 of 1916 b 8 
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Bombay High Court Circulars R. 69 (7.1— 
Rule 69 (7) provides that when Hindu ton's 
interest is to be sold along with his father 
(judgment-debtor) it must be so mentioned 
in proclamation—Proclamation that son's 
interest not to be sold but certificate of 
sale wrongly including it — Son's share held 
did not to pass, 

Rule 69 (7) of the Bombay High Court Circu¬ 
lars provides that if in tho case of a Hindu judg¬ 
ment-debtor it is desired to sell the interest of 
any other member of the family (e. g. f tlmt of a 
minor son or brother) the nunc of such mem¬ 
ber and tho fact that his interest is being soli 
must be stated in the proclamation as other¬ 
wise his interest will not pass to the purchaser. 

Where therefore in au execution silo u slip 
was added to the prcclimation of sale that tho 
interests of tho son of the judgment-debtor were 
not sold but by mistake the sale certificate 
stated that tho purchaser had purchased tho 
entire property including tho sons' interests: 

Held: that tho shares of the sons were not 
effected by the slie. HP 114 C 2) 

V. C. Kclkar— for Appellants. 

P. B . Shingne — for Respondent. 

Macleod, C. J.—In this case tho 
Court passed an order that the sale with 
regard to the mortgaged property should 
proceed in respect of eight-annas sho.re 
of defendant I. That was the share of 
Govind, tho lather of the present plain¬ 
tiffs. Apparently no one knew of tho 
existence of tho plaintiffs at that time. 
They were not made parties to tho pro¬ 
ceedings. Under that order the property 
was put up for sale by auction. As no- 
body bid over Rs. 1,000. the present de¬ 
fendant bought the eight annas share 
for Rs. 1,005. The defendant then filed 
a suit for partition against the holder of 
tho othqr oighb-unnas share and got a 
decree in 1911. Tho plaintiffs, who are 
the sons of Govind, then camo forward 
and said that they were not parties to 
the deoroe and darkhast, and that tho 
Court sale only affooted their fathers 
share which was two annas, aud that 
therefore their share of six.annas re. 
mainod unaffected. 


< < w ua yu uu 


i, , :: ’ -- was 

30 l( L by , fc J?° Gourb under fchQ order made 
on 22a* October 1903. No doubt tho 

i fche °‘ ehfc annos 

u hare , ? f d ° f L end ™ fc 1 »n that suit Should 
be sold. Then the proclamation of sale 
wasdrewn up in accordance with the 
tiigb L-ourb Circulars. At p. 97 R 69 (7) 
lays down in what form tho proolama- 
tion of sale should be prepared. That 
states: 

H ! ndu Judgment-debtor 

it 19 aosirod to soil tlie interest of an" other 
member of the family (e. g.. that o! a minor 
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son or brother), the name of such member and 
the fact that his interest is being sold must bo 
stated in the proclamation as otherwise his 
interest will not pass to the purchaser." 

A slip was added to the proclamation 
of the sale that the interests of the sons 
of the judgment-debtor were not sold. 
If it had not been for that slip no doubt 
under the ruling of the Privy Council in 
Shripat Singh v. Maharaja Sir Prodyat 
Kumar Tagore (1) the sale of the right, 
title and interest of Govind would have 
included other interests which the judg¬ 
ment-debtor himself might have sold. 
But when it is expressly stated in the 
proclamation that the interests of the 
sons are not sold and it turns out after¬ 
wards that there are sons then it is im¬ 
possible to see how it can be argued that 
the auction-purchaser had purchased the 
interests of the sons. It makes no dif¬ 
ference if by some mistake a certificate is 
given to him t'cat he has purchased the 
eight-annas share of Govind. In this 
case the defendant himself was the pur¬ 
chaser and it was his business to look at 
the i reclamation of sale and see exactly 
what was being sold Wo have been 


asked to look at other facts in the case, 
namely, the order of the Court and the 
certificate. But however much wo look 
at those other facts, we still have this 
plain fact that the interests of the sons 
were not sold. If they were not sold, 
they could not have been bought. If may 
he that all the equities in the case may 
bo with the defendant. But he has only 
himself to blame, if ho has been so care¬ 
less at the time of the auction as not to 
see exactly what was being put up for 
sale. Tim learned Judge seems to think 
that it was not the business of the de¬ 
fendant to exercise any such precautions 
and that if ho purchased without dream- 
in„ that the karkun would add such a 
slip as was added, against the orders of 
the Court, still ho must he taken as bav¬ 
in- bought what as a matter of fact, was 
not put up for sale. It is necessary in 
Court sales that everything should pro¬ 
ceed according to order, and once we 
depart from the rules, and find, as wo 
are asked to do in this case, that a man 
i,, 3 bought what was not put up for sale 
there is no knowing what arguments 
mav bo presented to us in other cases, 
with the result that there will be no 
re ‘ urtv and no proper order in conduct- 
re - . u , m oP.c ^ncn. 5 R=R i. 

W a 1=39 I. C. 252 (P.C.). 


ing these Court sales. In my opinion 
therefore the decree of the lower appel¬ 
late Court must be set aside, and the 
plaintiffs must succeed. The decree of 
the trial Court should be restored [with 
costs throughout. 

Heaton, J.—Many years ago it was 
recognized that the laxity and confusion 
in connexion with the Court sales ot 
joint family property of Hindus amoun¬ 
ted to an evil which it was necessary to 
correct. .loint family property was 
loosely and imperfectly described and it 
constantly maintained that the iuterest 
therein of members whose existence had 
been totally ignored during the progress 
of the suit had been sold at Court sales. 
It- was in order to introduce some preci¬ 
sion and care in these matters that the 
High Court laid down R. G9 (7) of the Ma¬ 
nual of High Court Circulars at p. 97, 
which has been referred to by my Lord 
the Chief Justice. This rule called general 
attention to the circumstances that- if in 
the case of a Hindu judgment-debtor it 
was desired to sell the interest of other 
members of the family the names of 
those members should he stated. e 
have here a typical case. A mortgagee 
brought a suit and obtained a decree, 
and under that decree the eight-annas 
share of 'defendant 1 in the suit was 
ordered to be sold and property describ¬ 
ed as his eight-annas share in the pro¬ 
clamation was sold. As a mattor of fact 
ho had three sons. But during the pro¬ 
gress of the suit no mention was made 
of them, and the property was described 
roughly in the proclamation as the eight- 
annas share of this defendant 1. But in 
the proclamation of sale there appeared, 
in accordance with the very careful 
directions that this Court had given a 
notice that 


•uo interest ol any son brother or other co 
,Keener ol the said judgment-debtor shall p_.-s 
mless hereinbefore by name expressly specified 
or sale." 

What was actually announced for sale; 
hereforo was the interest of defendant 1 
in d the interest of other members 01 the, 
family was excluded. It seems to me., 
after hearing this case, that it is futile 
now to urge that what was sold a. that 
sale was the entire eight-annas share. 
To do so would be to ignore the express 
provision in the proclamation of sale. 
It would also be to effect that very evil 
which the careful orders of this Court 
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were promulgated in order to prevent. I 
confess I am rather astonished to find 
the Court of first appeal apparently 
taking the view that the karkun who 
passedonthe proclamation this condi¬ 
tion that no interest of any son, brother, 
etc., should pass had done so against 
the order of the Court. There is nothing 
on the .record so far as 1 can see, to 
justify such a statement. On the other 
hand there are express and definite rules 
of this Court and it may be presumed, 
and I think safely presumed that this 
condition ‘was introduced, not by the 
whim of the karkun or against the 
orders of the Court, but in order to give 
effect to the directions of the High Court. 
I think therefore the appeal must be 
allowed with costs throughout. 
g.p./r.k. Appeal allowed. 
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MACLEOD, C. J. 

Bhujagonda Adgonda Paiil — Applt. 

v. 

Bala, Bhokare Plaintiff—Respondent. 

Second Appeal No. 648 of 1918, Deci¬ 
ded on 11th December 1919. from 
deoision of Sub.Judge, Satara, in Ap¬ 
peal No. 451 of 1916. 

Hindu Law Adoption—Adoption in face 
of prior adoption is invalid — Prior adoption 
mutt be fir«t set aside. 

Whore thero is an adopted sou in existence a 
Hindu widow has no right, undor tho Hindu 
Jaw, to adopt a sou; hor right to adopt would 
arise only on tho previous adoption being set 

M, * e - „ . [P115C2] 

N , Koyajee— for Appellant. 

N. Nadkarni — for Respondent, 

Judgment—The plaintiff aued to re- 
covor possession of the property men¬ 
tioned m the plaint, on tho ground that 
he was adopted by the widow of one 
Adgonda who died in 1911. Defendant 1 
was adoptod by Adgonda himself. De¬ 
fendant 2, the elder brother of Adgonda 
is sued on the ground that he was oollud- 
mg with defendant 1 and had also held 
possession of the suit property wrong. 
fuHy The plaintiff’s oaso depended ah- 
aofutefy on the question whether he 
oould prove h l8 tj^e as the adopted son 
to Adgonda. and ho contested defon- 
dant I s claim to bo the adopted son of 
Adgonda on the ground that the adop¬ 
tion was invalid, the adopted son being 

80n ° f Sonubal. the sister of Ad? 

sidere'd *.?° fch th f. low6 f Courts have con¬ 
sidered the question of the invalidity of 


defendant Is adoption at groat length. 
But tbe real point in the case, curiously 
enough, has not been noticed by either 
of tho lower Courts or by the parties, al¬ 
though one issue, namely whether the 
adoption of defendant 1 by Adgonda 
amounted to a prohibition against bis 
widow's adopting, went somewhat near 
the point I am referring to. That point 
is. Adgonda having died leaving a son 
although he was a son by adoption, the 
widow’s right to adopt remained suspen¬ 
ded as long as that son wa3 in existence. 
If there bad been a natural son, her right 
to adopt would not arise until the doath, 
of that son without issue, and without; 
leaving a widow. As the son was an' 
adopted son, the widow's right to adopt; 
to her husband would also not arise! 
until that adoption was set aside. It is 
not sufficient for her to say: 

“In my opiuion my husband’s adoption is iu- 
valid, and therefore l am entitled to iguorc it 
and adopt a son to my husband.” 

It was not for her to judge whether 
the adoption by her husband was valid 
or invalid. In other words, as long as 
there is a sen in existence, it must bo 
presumed that ho is tho son of tho hus¬ 
band. Tho plaintiff therefore in this case 
is out of Court on his plaint, as it is not 
open to him to challenge tho adoption of 
defendant 1. He has got to show first 
that he is tho adopted son properly adop. 
tod to Adgonda, and ho fails in doing 
that, because there was an adopted son 
in existence at the time of his own adop¬ 
tion. This point arose some time ago in 
a suit whioh I tried on tho original sido. 
I do not know whether it has been re¬ 
ported. But no authority has been oited 
for the proposition that a widow can 
adopt to her husband when thero is in 
existence a son adopted by her husband, 
ihe appeal therefore must suoooed and 
the plaintiff’s suit must he dismissed 
with costs throughout. Same order in 
joint Second Appeal No. 418 of 1918. 

G.P./r.K. Appeal allowed. 


A. I. R. 1920 Bombay 115 (2) 

Macleod, c. J. and Heaton, J. 
Jayannath Kashi ram Tamboli— Appel- 


Shankar Ctanpat Shimpi— Respondent 
Lottors Patont Appeal No. 29 of 1915 

3 °T h - Ul c y 1919 ’ from depict 
of Batchelor, J., m S. A. No. 971 of 1913 
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Evidence Act l 1 of 1872), S. 32 (4)—Oral 

agreement lo accept less in full satisfaction 
of mortgage debt is inadmissible. 

Under Prov. (4), S. 92 or\l evidence is inadmis¬ 
sible to prove an agreement whereby a mortgagee 
agrees to .accept less than the amount due to 
him under a registered mortgage in full dis¬ 
charge of the mortgage. r P 110 C 1] 

.1. G. Sathaye—lov Appellant. 

G. S. Rao and D. G. Dalvi — for Res¬ 
pondent. 

Macleod. C. J. —This is an appeal 
under the Letters Patent from the decision 
of Batchelor. J. The trial Court had admit¬ 
ted evidence led by the defendant to show 
that the two mortgages in the suit wore 
discharged by the moitgageos by a pay¬ 
ment of Rs. BOO. It was argued in ap¬ 
peal that this evidence was inadmissible, 
on the ground that it rescinded or modi¬ 
fied the contract required to be in writing 
which had been registered according to 
law. The learned appellate Judge has 
hold that the evidence called and received 
was directed to a totally different pur¬ 
pose. namely, the purpose of showing that 
these contiacts of mortgage had been 
terminated by the discharge of the obli¬ 
gation imposed by them, and h9 saw 
nothing in S. 92 prohibiting the admis¬ 
sion of such evidence. Wo have been 
referred to the recent case of Karampalli 
Euni Eurup v. Thekku Vittal Muthora- 
kutti (l) which seems to be exactly on all 
fours with the present case. The head- 


note runs : 

“A subsequent oral agreement to take les3 
than is due under a registered mortgago-bond is 
an agreement modifying the terms of a written 
contract, and, if it has to be proved, oral evi¬ 
dence is inadmissible under S. 92. Prov. 4, Evi¬ 
dence Act.” 

But the argumont before us has been 
that there has not been a subsequent oral 
agreement to rescind or modify the mort¬ 
gage. but there has been an actual dis¬ 
charge, and that oral ovidence was admis¬ 
sible to prove a discharge. In my opinion 
there is no substance in that argument. 
The defendant s case must be that the 
mortgagee agreed to receive Rs. 800 in 
full satisfaction of the much greater 
amount which was duo on the mortgage, 
'and although lie might have said when 
receiving Rs. 800: “I now discharge you 
from the mortgage." there was nonethe¬ 
less an agreement which modified the 
original agreement of mortgage. It would 
j bo an extremely dangerous precedent if 
oral evidence were a llowed of such a gree- 

(1) [1003] ‘2G Mad. 195. 


ments. In thi3 case it may be noted 
that the plaintiff himself denied having 
received Rs. 800. or having given a dis¬ 
charge on the mortgage, although the 
payment has been proved as a fact. But 
one can easily imagine that there may be 
many cases where the mortgagor may sot 
up a false case of such an agreement, and 
it appears to me that it was to meet such 
cases, inter alia, that Prov. 4, S. 92. Evi¬ 
dence Act, was enacted. In my opinion 
the appeal must succeed. The result will 
be that the defendant will ho allowed 
credit for Rs. 800, which ho has proved 
he has paid to the mortgagee. We allow 
the appeal with costs in proportion 
throughout, and remand the case to the 
lower Court to take an account in accord¬ 
ance with this judgment. 

Heaton. J. — I agree. But as the case 
presents so many possibilities of argu¬ 
ment, I would like to put my conclusion 
in my own way. There are three ways 
in which the defendant’s case might have 
been presented. The defendant might 
simply have pleaded that the mortgage 
was discharged and nothing further. That 
was not what ho did plead, and presuma¬ 
bly not what he could have proved. So 
I come to the second way in which the 
defendant could make his defenco, and 
that was the way ho adopted. He said 
that an agreement had l)9en entered into 
between the mortgagee and the mortgagor 
according to which on the payment of 
Rs. 800, which, was only a part of the 
mortgage debt, the mortgagee would give 
a complete discharge and the mortgage 
deed would cease to operate. It is found 
as a fact that Rs. 800 wore paid. But 
this payment was a payment of part only 
of the mortgage debt, so the mortgage 
deed would still be operative ; it would 
still regulate the relations between the 
mortgagor and the mortgagee, unless 
there had been some modification of its 
terms. The modification suggested is that 
the mortgage debt should ho changed, 
from what uuder the deed it would be. to 
a sum of Rs. 800. That would be a very 
large modification of the terms of the 
deed. This modification could not he 
proved, as is provided by Prov. 4, S. 92, 
Evidence Act, by the method by which 
the defendant sought to provo it. \\ e 
cannot therefore take it that the defen¬ 
dant can succeed in that way. He has 
not shown that the mortgage debt has 
been discharged, beoause the law of evi- 
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denes prevents him from showing it, 
The third way in which the defendant 
might have presented his defence was one 
which has nob been adopted by him, and 
as to which I will say nothing beyond 
mentioning it. He might have pleaded 
that the mortgagee had entered into an 
agreement to reconvey to him the mort¬ 
gaged properties on payment of R 3 . 800. 
Whether the defence would have availed 
him or not I do not know. But I do nob 
wish my judgment to be understood as 
seating that a defence of that kind would 
necessarily be excluded by the law of 
evidence. I therefore agree with the 
proposed order. 

G.p./n.K. Appeal allowed. 


A. I.R. 1920 Bombay 117 

MACLEOD, C. J. AND HEATON, J. 
Namdev Satvashet Shim pi —Plaintiff— 
Appellant. 

v. 

D/tondu Sadashiva Patil — Defendant 
—Respondent. 

Second Appeal No. 1053 of 1918, De¬ 
cided on 27th January 1920, from deci¬ 
sion of First Class Sub-Judge, Nasik, in 
Appeal No. 1G1 of 1917. 

(a) Registration Act (16 of 1908), S. 17 — 
Registered sale deed with unregistered agree* 
ment of reconveyance—Vendor continuing in 

possession under rent note-Agreement 

to rcconvey being unregistered held not ad¬ 
missible—Evidence Act (1 of 1872), S. 91. 

Defendant sold certain property to plaiutiff. 
At the s.wne timo the latter oxocutod an unregis¬ 
tered agreement to rcconvey the property to the 
dofeudant after five’yeara. Defendant continued 
in possession of tho property under a rent-note. 
In a suit by the plaintiff to rocovor possession 
of the proporty: 

Held: that undor tho oircunistancos, it could 
not bo said that thoro had boon miaroprcsentUion 
by the plaintiff; (2) that the agreement to re¬ 
convey, being unregistered, could not bo admitted 
in ovidonco. [p 118 q 

( ur , L D ^ d '“ C T 0ni , tru 5 lion “ Mortgage or sale 
—Whether sale deed and deed of reconvey¬ 
ance form mortgage, actual words must be 
considered—Other circumstances also can be 
considered. 

Where the question is whether a sale dood 
and an agreement to reoonvoy mako together a 
mortgage by conditional sale, tho Court must 
a °A“ al contonts ot Iho doouments 

SSW th °? acoo , rdin ely. But it may bo 
that there is such extrinsic ovidonco and cir- 

wrltUnU 08 Wh ‘ 0 . h 8h °' v tho relfttion ot the 
mllht hi t0 0I,stin 8 taels and tho Court 

might bo able to como to the conclusion that tho 

. wh,oh °" the fac0 of «»•*" constitute 
C.rfif' d . a ? agreement to reconvey within a 

" i 


A. G. Sathaye for P. B . Shiny lie — for 
Appellant. 

S. R . Bakhale —for Respondent. 

Macleod, C. J.—The plaintiff sued to 
recover possession of the plaint lands 
and house, together with the crops stan¬ 
ding on the lands, and Rs. 120 for da¬ 
mages for the loss of rent of the lands, 
and Rs. 18 for damages for loss of the 
house rent for three years before suit, 
and future profits. He based his suit on 
renb-note9. The defendant contended that 
he and his brother unwillingly passed 
the sale deed of tho plaint, property to 
the plaintiff’s father; that the property 
was.worth Rs. 2.400 or Rs. 2,500, and tho 
sale deed was got instead of a mortgage 
deed so that tho debt might be soon satis¬ 
fied; that they passed the deed as per¬ 
sons in need and because the plaintiff’s 
father represented to them that ho would 
not claim ownership over the property; 
that the plaintiff s father bad given them 
an agreement in writing to reconvoy the 
property to them on satisfaction of the 
debt so that the defendants might have 
confidence after passing the sale deed. 

The plaintiff purchased tho property 
in 1895. At the same timo he passed an 
agreement to reconvoy the property after 
fivo years. This document was not regis¬ 
tered. Thereafter plaintiff leased the 
land to the vendor. The trial Judge held 
that S. 10-A, Dokkhan Agriculturists’ Re¬ 
lief Act would nob apply, and that tho * 
agreement to reconvey could not be 
looked into for want of registration. 
Therefore ho passed a dooree in favour 
of the plaintiff. This decree was reversed 
on appeal, the learned appellate Judge 
coming to the conclusion that there had 
been misrepresentation, that the defen¬ 
dant and his brother would never have 
passed the sale dood if the plaintiff s 
father had nob assured them that their 
ownership was not lost and that they 
would be allowed to redeem. I think 
really the learned Judge did not mean 
that there was misrepresentation at the 
time the transaction took place, but that 
the representation made at the time had 
not been adhered to thereafter by the 
plaintiff, and that in reality the plain¬ 
tiff s suit was in fraud of the representa¬ 
tion made by him in 1895. However 
that may bo, the argument that the 
transaction must be considered a mort¬ 
gage, because there had been a misropre- 
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sentation at the time the documont was 
signed, cannot bo uphold. 

Tho real question is whether the sale 
deed and the agreement to reconvoy make 
together a mortgage by conditional sale. 
Strictly speaking, the Court has to look 
to tho actual contents of the documents, 
and cons) rue them accordingly. But it 
may be that there is such extrinsic evi¬ 
dence and circumstances which show the 
relation of tho written language to exis¬ 
ting facts that therefore it would he pos¬ 
sible to come to tho conclusion that the 
documents which on the fac3 of them 
constitute a sale, and an agreement to 
reoonvey within a certain period, or after 
a certain period, amount to a mortgage. 
But the case was not treated in either of 
tho Courts below on that footing. It 
was never suggested anywhere, as far a9 I 
can see, that these two documents con¬ 
stituted a mortgage by conditional sale. 
The defendant's case appears really to 
have been one for specific performance 
of an agreement to reconvey, and that 
defence could not succeed for many rea¬ 
sons. Therefore as it has never been 
suggested in tho lower Courts that there 
was a mortgage by conditional sale, it 
would be very dillicult for this Court to 
come to that conclusion on tho evidence 
before it. Thoro might be cases in which 
xtrinsic evidence and circumstances would 
be so strong that we could come to tho 
conclusion that the parties intended to 
effect a mortgage by conditional sale. 
But we do not see such extrinsic evidence 
in this case. Certainly not of such a 
strong character that wo could possibly- 
upset tho decision of the trial Court. Wo 
therefore think that the appeal must be 
allowed, and the decree of tho trial Court 
restored, the appellant being entitled to 
his cost throughout. 

Heaton, J. — I agree. I think the only 
way in which a conclusion in favour of 
the defendant could ho arrived at would 
ho by holding that tho transaction of 
1895 was a mortgage by conditional sale. 
But that is not tho case made out, or 
dealt with in either of the Courts below, 
and it would be irregular for us to re- 
estimato the evidence and on our own 
account arrive at a conclusion that a 
mortgage by conditional sale was ac¬ 
tually entered into. Wo cannot I think 
do that in this case. Tho reasoning of 
the lower appellate Court seems to mo 
to ho faulty, mainly because tho Judge 


has used tho word "misrepresentation/’ 
when apparently he meant representa¬ 
tion. Consequently his argument is fal¬ 
lacious, for tho conclusions which follow 
from a case of misrepresentation are not 
those which follow from a case of repre-i 
sentation. Here undoubtedly, cn the facts 
as stated by the lower appellate Court, 
there was not a misrepresentation. There 
was a representation that the land would 
he resold after five yeais, and that re¬ 
presentation was in writing. That writ¬ 
ing however was not registered; so it 
cannot form a part of the disposition of 
the property. Wo must restore tho decree* 
of the first Court with costs throughout. 

G.P./r.K. Decree reversed . 
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Macleod. C. J. and Heaton, J. 

Supdu Dhodu Gujar — Plaintiff—Ap¬ 
pellant. 

v. 

Madhavrao Jivram Gujar— Defendant 
—Respondent. 

Second Appeal No. 870 of 1918. Deci¬ 
ded on 28th November 1919, from deci¬ 
sion of Asst. Judge, Kbandesh, in Appeal 
No. 189 of 1918. 

Decree—Construction — Consent decree — 
Compromise stipulating payment of certain 
sum within one month—Delivery of property 
within four months if payment made—Delay 
of one month in payment—Mortgagee held 
entitled to interest but could not enforce 
stipulation to retain property. 

A consent decree passed in September 1017 in 
a mortgage suit provided that the plaintiff 
mortgagor must pay iuto Court a cert ain sum 
within a mouth, and on bis doing so, tho de¬ 
fendant must deliver possession of tho property 
in February 1918, but if such payment is not 
made, the defendant would be ontitled to retain 
possession as owner. The plaintiff made de¬ 
fault aud did uot m ake tho payment till -Nov¬ 
ember 1917, and the defendant claimed to ho 
entitled to retain the property as owner: 

Hell: that as possession was uot to bo deli¬ 
vered to tho plaintiff till February 1G13, that 
hoing tho important dato considered by tho 
parties when arranging tho compromise, aud 
payment having been made three months bo- 
foro that date, it was open to the Court to re¬ 
lieve against the consequences of the default of 
tho plaintiff on proper terms, and that tho 
plaintiff was cutitlel to recover possession os 
paying interest at C por cent .for ono month 
from the date of the decree.'' [P 119 C 2] 

P. D. Shingne —for Appellant. 

B. G. Rao —for Respondent. 

Macleod, C. J.—Iu this case the 
plaintiff sued for a declaration that what 
appeared to bo a sale deed of tho plaint 
property was merely a mortgage deed, 
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and that ho was entitled bo redeem the 
property. The parties arrived at an ami¬ 
cable settlement and in accordance with 
a compromise application filed by them 
a conseut decree was recorded. The 
terms are set out at p. I of the print. 
It w‘ll be seen that with regard to one 
survey number the plaintiff had to pay 
Rs. 1.100 to the defendant within one 
month from the date of the consent de¬ 
cree. If the above amount was not paid, 
the defendant was entitled to retain pos¬ 
session of the suit number as owner. In 
any event ho was entitled to remain in 
possession until the February following 
for the purpose of removing the crop he 
had sown. Tho plaintiff made default 
and the defendant, claimed that he was 
entitled to retain the property under the 
terms of tho decree. The plaintiff paid 
in Rs. 1,500 for both the properties on 
26th November 1917, and then presented 
an application for a declaration that the 
time stated in thecompromise application 
was nob of tho essence of the contract. 
Tho trial Court allowed the application. 
Anappaal against that order was success- 
ful, the learned Assistant Judge holding 
that tho parties had come to a solemn ag¬ 
reement upon which they based tlioir rights 
and liabilities. It was held in Laohiram 
v. Jana Yesu (1), where there had boon 
a consent deoree which provided for the 
payment of a certain sum found due by 
fixed instalments, and it was provided 
that on failure to pay two instalments 
the plaintiff was entitled to reoover pos¬ 
session of oertain lands, tho plaintiff was 
entitled to take possession of the pro¬ 
perty after there had been a default and 
tho Court had no power to vary the con¬ 
sent decree. The Full Beuoh case of 
Krishnabai v. Hari Qovind (2) was re¬ 
ferred to in the judgment, and it was held 
that that oase was inapplicable where 
the relation of landlord and tenant was 
not created by the decree. In Krishnabai 
v. Hari Qovind (2) there was a consent 
deoree which established the relation 
between the parties of landlord and ten¬ 
ant. 


The plaintiff then filed a suit claim¬ 
ing that by his action the defendant had 
forfeited his rights created by that con¬ 
sent decree, and the Full Benoh oonsi- 
dered that the consent decree oonstitu- 
ta d an agreeme nt between the parties and 

(l) A. I. R. 1914 Bom7m=Q7 I. C. 830. 

<2) [1907] 81 Bom. 16 (F. B.). 


was to be dealt with as if there had been 
an original agreement between the par¬ 
ties out of Court, aud as under such an 
agreement made out of Court the Court 
would relieve against forfeiture, so the 
Court would -relievo against forfeiture 
under the contract created by tho con¬ 
sent decree. Therefore in each cas6 tho 
terms of the consent decree must be con¬ 
sidered. Tho Court cannot lay down a 
general principle that in no case can 
the terms of a consent decree be varied. 
Now the consent decree in this oase 
amounted to a decree for redemption. 
The plaintiff-mortgagor had to pay into, 
Court a oertain sum within a month, and, 
if he did not do so certain consequences! 
arose. In every decree for redemption 
where a period for payment is described, 
it will follow that if default is made the 
mortgagee has certain rights. Ho can 
apply for foreclosure or for sale. But 
until he has foreclosed or sold the pro¬ 
perty, the Court of equity will always 
be disposed to grant relief to tho defaul¬ 
ting mortgagor. In this case, although 
the plaintiff might have paid tho amount 
decreed within tho month allowed, ho 
would not havo gob possession until tho 
February following, and that evidently 
was the important date considered by the 
Court and by the parties when they ar¬ 
ranged the compromise. It is true that 
under the consent decree tho defendant 
for a certain period would have the ad¬ 
vantage of his money and also would 
have the advantage of possession. But 
we think it would be open to tho Court 
to relieve against a default of tho plain-; 
till on proper terms. As a matter of 
fact the plaintiff paid in tho money by 
tho 26th November, stillthroe months be¬ 
fore he would got possession under the 
consent decree. We think therefore that) 
he is entitled to recover possession of tho* 
property on paying interest for a month 
from the date of the deoree until 26th! 
November 1917 at 6 per cent. The; 
appeal therefore will be allowed with 1 
costs in this and tho lower appellate 
Court. 

Heaton, J.— When once it is con¬ 
ceded that we have here, though it takes 
the form of a deoree, what is substan¬ 
tially a contract, then I think the prin¬ 
ciple, on which the decision in Krish¬ 
nabai v. Huri Qovind (2 ) was founded, ap- 
plies. Then whether we apply the rulo 
as to time being of the essence of the 
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contract, or the general principle that 
where you have relations of mortgagor 
and mortgagee, although the time may 
be fixed for the payment of tho mortgage 
debt by tho contract, the mortgagor would 
still be entitled to pay the mortgage 
debt until the relation of mortgager and 
mortgagee had ceased to exist, the result 
is tho same. The contract we are con¬ 
cerned with is of course peculiar. It i3 
in some ways like an agreement to pur¬ 
chase property on the part of one person 
and an agreement to sell on tho part of 
another. It is in some ways like a 
mortgago where the provision is that tho 
mortgage debt shall bo paid on a parti¬ 
cular date, and that on a later date tho 
mortgaged property should 'be restored 
to tho mortgagor. But although it is 
peculiar in its term’s, it seems to me the 
contract is one to which the principles 
governing contracts for the sale and pur¬ 
chase of immovable property, or contracts 
of mortgage might well bo applied, and 
ought to bo applied. If they are applied, 
then it follows, as it sooms to mo with 
no room for hesitation whatever that al¬ 
though a date was fixed for the payment, 
tho payment that was made in this case 
will bo allowed to operate as a proper 
payment under the decree, though it was 
made some two months later than the 
time fixed. I agree therefore that the 
appeal should be allowed with costs in 
this Court and the lower appellate Court. 

G.P./r.K. Appeal allowed . 
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Macleod, C. J. and Heaton, J. 

Shanharsa na —Defendant— Appellant* 

v. 

S1 1 ivabliai Vallavbhai—'PUkinbifi —Res¬ 
pondent. 

Second Appeal No. 399 of 1918. Deci¬ 
ded on 1*1 th November 1919, from deci¬ 
sion of Disfc. Judge. Ahmedabad, in Ap¬ 
peal No. 303 of 191G. 

Bombuy Court of Wards Act (1 of 1905), 
Ss, 13 and 14—Besides publishing notices as 
provided in Ss. 13 and 14 some other method 
should be prescribed for benefit of illiterate 
persons. 

Although tho publication of notices under 
Ss. 13 and 14 in the Government Gazette and 
local newspapers in English and in vernacular 
is a sufficient compliance with tho law, yet in 
the interests of illiterate persons some special 
method of publishing notices calling for claims 
should bo prescribed. [R 120 C 2J 

G. X. Thakor —for Appellant. 

N. K. Mehta — for Respondent. 


Macleod, C. J —The plaintiff brought 
this suit, by his next friend, tho Talufy- 
dari Settlement Officer, against tho de¬ 
fendant to recover possession of tho 
plaint land with mesne profits for the 
year 1910, alleging that his estate was 
in charge of tho Court of Wards; that a 
notice calling for submission of claims 
was published in tho Government Gazette 
of Gth Jure 1907, that the defendant did 
not submit his claim as a mortgagee 
within six months as required by tho 
said notice, that therefore notice was 
issued to tho defendant to give up pos¬ 
session of the land on 25th October 1913 
under tho Bombay Land Revenue Cede, 
that possession was taken of tho land on 
3rd June 1914 in tho presence of the 
Ranch, that defendant took back such 
possession wrongfully on or about 6th 
June 1914, when tho cause of action for 
this suit accrued. The defendant- denied 
the claim and alleged that tho notice did 
not bind him, that S. 14, Court of Wards 
Act, did not bind him, nor did it entitle 
the plaintiff to maintain the present suit 
against him, a mortgagee, in possession. 
Tho trial Court dismissed the suit. Tho 
plaintiff appealed and his claim was 
decreed with costs throughout. It is ad¬ 
mitted that a notification under S. 14 (l) 
was properly published and also the 
notice under S. 13 (l) to file claims was 
properly published. The only defence 
the defendant has is that ho is an illi¬ 
terate cultivator and could not road the 
Government Gazette. The loarned Dis¬ 
trict Judge admitted that it was a hard 
case. He says: 

“It is absurd to suppose that an illiterate cul¬ 
tivator will read the Government Gazette. It is 
however just as absurd to suppose that lie will 
re\d the *T*raja Bandhu" or “Gujarati." No 
doubt where thero arc numerous creditors tho 
fact that an application is necessary soou gets 
about, but it is not always the ciso that thero 
are numerous creditors. It would bo much 
more satisfactory, if there woro public notifica¬ 
tion by beat of drum in tho principal village of 
the estate and at the laluka town. To give 
notice to each creditor as suggested by the lower 
Court is impracticable, as the object of tho 
statute is to enable the Court of Wards to ascer¬ 
tain who the creditors are." 

I agree with the remarks made by the 
learned District Judge. It is certainly 
desirable that there should be some fur¬ 
ther publication of the nofcico calling for 
claims than the mere publication in the 
Government Gazette. Under S. 14 (1) 
the notice would bo published in the 
Government Gazette and in such other 
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manner as the Governor in Couucil may, 
by general or special order, direct, and I 
think our best course is to send a copy 
of the proceedings in this case and our 
[judgment to Government, suggesting that 
jsome special order should be made under 
|S. 14 (l), Court of Wards Act, with re- 
igard to the further publication of notices 
'calling for claims under that section. 
At present this appeal must be dismissed 
with costs. 

Heaton, J.—I agree. 

g.p./r.k. Appeal dismissed. 
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Heaton, J. 

On difference between 
Shah and Crump. JJ. 

Uargovind Pulchand Doshi —Plaintiff 
—Appellant. 

v. 

Bai Hirbai —Defendant—Respondent. 

First Appeal No. 241 of 1918, Deoided 
on 21st February 1920, from decision of 
iMrst Class Sub-Judge, Ahmedabad, in 
Suit No. 205 of 1917. 

(a) Bombay Court of Ward. Act(l of 1905), 

.31 and 32 —S*. 31 and 32 do not apply to 
Uujarat talukdar. whoie estate is managed 
by settlement officer. 

Sections 31 and 3-2 arc not applicable to a 
suit against a Gujarat talukdar whoso estate is 
under management by tho TalukdariSettlement 
Uthcer who has been constituted a Court ol 

Ik! i . • £P 122 0 1; P 127 0 1] 

oh.rl.r 1 ." | r . pr u ‘.‘j? of Sta,ut « - Intention 
obscure—It should be presumed that ordinary 
law M not departed from. V 

Where tho legislature has made its intention 

obsoure, a Judge is bound to infer that thoro is 

nnt«.r rtUr °i fr0,n tbo ordinnr y law intonded, 

enmn!l. ped 'f ney ° r SOmo other consideration 
compels an inference that it is intended. 

, . [PlOTOlj 

a. Kao —for Appellant. 

N. K. Mehta for Respondent. 

Shah, J.— The plaintiff in this case 
8 ued to reoover Its. 6,800 on a bond dated 
15th March 1914 for Rs. 5,000 with in¬ 
terest from the defendant, who is a 
talukdar. 

The dofendant admitted the execution 

f u fc . he , bond and oont 0 nded on the merits 
that she was an agriculturist and that an 
aocount as required by the Dekkhan 
Agriculturists' Relief Act should be taken. 
She also pleaded that her estate was 
taken under management by the Taluk- 
dan Settlement Officer, that the said 
officer was constituted a Court of Wards, 
that he ought to have been joined as a 
guardian of the defendant as required by 


S. 32, Bombay Court of Wards Act, and 
that a9 no notice was given to that officer 
as required by S. 31 of the said Act, the 
suit was bad. 

The suit was tiled on 14th March 1917, 
just within three years from the date or 
the bond. 

The trial Court found on the merits 
that Rs. 6,800 were due to tho plaintiff, 
but dismissed tho suit on the ground t hat 
the absence of the notice required by 
S. 31 and tbo nonjoinder of the Taluk¬ 
dari Settlement Officer as a guardian ad 
litem of the talukdar, as provided by 
S. 32, Court of Wards Act, was fatal to 
tho suit. 

The plaintiff basappealed tothisCourt; 
and it is contended on his behalf that 
Ss. 31 and 32, Court of Wards Act, can¬ 
not apply to the present suit and that 
his olaim should have boon decreed by 
the lower Court. The respondent con¬ 
tends that Ss. 31 and 32, Court of Wards 
Act, apply and that tho noncorapliance 
with the provisions of these sections is 
fatal to the plaintiffs claim. We have 
so far hoard arguments only on this ques¬ 
tion of law. 

The few facts relevant to this point 
are not in dispute. Tho defendant is a 
talukdar within the meaning of the Gu¬ 
jarat Talukdars Act. Tho Talukdari 
Settlement Officer has boon constituted a 
Court of Wards for the wbolo area, to 
which the Gujarat Talukdars Act is ap¬ 
plicable, by a notification dated 21st July 
1908, published in the Bombay Govern¬ 
ment Gazette, Part 1, at p. 1474, under 
S. 3 (o). Court of Wards Act. In 1914 
the management of thedofondants estate 
was undertaken by the Talukdari Settle, 
inent Officer under S. 28. That officer 
published a notification under S. 29-B, 
Gujarat Talukdars Act, inviting the 
claims against the talukdar under that 
aeotion and signed it as Talukdari Settle, 
ment Officer and Court of Wards. Tho 
claim was duly submitted to that officer 
within the time prescribed by the section 
and ultimately tho plaintiff filed tho pre¬ 
sent suit against the defendant. 

. Ifc is Maimed for the dofendant that in 
virtue of the provisions of S. 29-G, Guja¬ 
rat Talukdars Act, tlie provisions of 
Ss. 31 and 32, Bombay Court of Wards 
Act, apply to the present suit; on the 

other hand, it is contended that unde r 
that seotiou the provisions cf the Bomba v 
Court of Wards Act would a;ply without 
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prejudice to, and so far as they wore not 
inconsistent with, the provisions of the 
Act referral to in the section. Thus the 
question is whether Ss. 31 anl 32, Court 
of Wards Act, can ha applied without 
prejudice to and consistently with the 
provisions of Bombay Act 2 of 1900 (which 
may be taken to bo the Act indicated by 
the expression “this Act in S. 29-G). 
The effect of the application of these sec¬ 
tions is a question of secondary import¬ 
ance in this case. For even if the non- 
compliance with the provisions of S. 32, 
Court of Wards Act, may not be fatal to 
the suit, as pointed out in Amin S<ihr!> v. 
Sheikh Maslrudin (l). it is clear that the 
absence of a notice required by S. 31 of 
that Act, if the section applies, would 
bo fatal to the suit. I may here dispose 
of the contention raised on behalf of the 
appellant that this is not a suit relating 
to the property of the ward within the 
meaning of S. 31. I do not think the 
contention is sound. I am of the opinion 
that a suit on a promissory noto or a bona 
against a ward would ho a suit rotating 
to the property of the ward within the 
meaning of S. 31. 

The really important question there¬ 
fore is whether the provisions of Ss. 31 
and 32, can apply to a suit by a cre¬ 
ditor against a talukdar whoso estate is 
under the management of the Talukdari 
Settlement Officer, so long as the said 
notification of 1908 under S. 3 (c), Court 
of Wards Act. is in force. It is a ques¬ 
tion of practical importance so far as 
suits against the Gujarat Talukdars are 
concerned. 

Section 29-G, Gujarat Talukdars Act, 
provides that on the issue of a notilica- 
tion under S. 3 (c), Bombay Court of 
Wards Act, constituting the Talukdari 
Settlement Officer a Court of Wards, the 
provisions of the Bombay Court of Wards 
Act, 1905, shall without prejudice to. and 
save so far as they may ho inconsistent 
with, anything contained in this Act, bo 
doomed to apply to or in respect of any 
estate, which may thereafter he taken 
under the management of the Talukdari 
Settlement Ollicer under S. 2G or S. 28, 
as if it were an estate undor his superin¬ 
tendence as such Court of Wards and the 
talukdar, whoso estate is taken under 
management is a Government ward with¬ 
in the meaning of that Act. It is in 
virtue of those pr ovisions that S s. 31 and 

(i) [1916] 40 Bom. 511=37 1. C. ISO. 


32 are said to apply to the ostatoand the 
talukdar in question. The conditions as 
to the publication of the notification and 
the management of the Talukdari Settle¬ 
ment Officer referred to in the section are 
satisfied. The question therefore is whe¬ 
ther the application of Ss. 31 and 32 in¬ 
volves any prejudice to the provisions of 
the Act referred to in S. 29-G as “this 
Act” and whether the sections are incon¬ 
sistent in any way with that Act. 

In order to determine the question of 
prejudice or inconsistency, it is necessary 
to examine briefly the scheme and history 
of the relevant Acts. In 18G2 an Act was 
passed with a view to deal with the in¬ 
debtedness of talukdars in the District 
of Ahraedabad. It contained a special 
scheme. I do not consider it necessary 
to examino it in detail. It is enough to 
point out that the civil Courts wore prac¬ 
tically debarred from ontertaining suits 
to recover debts against a talukdar, in 
respect of whoso estate a declaration was 
made by the Government under S. 1 of 
the Act. The Gujarat Talukdars Act, 
with which wo are concerned, was passed 
in 1888. The last section of that Act 
practically limited the application of the 
Act of 18G2. The purpose of the Gujarat 
Talukdars Act, as stated in the preamble, 
was to provide for the rovenuo adminis¬ 
tration and tho partition of the ostates 
hold by a certain class of landholders in 
some of the Districts of Gujarat. Its 
scheme, as disclosed in the provisions of 
the Act was essentially to give ofioct to 
the said purpose: and it is sufficient to 
say that, generally spoaking, tho scheme 
was quite dilToront from that of the 
Bombay Court of Wards Act, 1905, to 
which I shall rofer presently.^ It is re¬ 
levant to point out that Ss. 2G to 28, as 
they stood before tho amending Act 5 of 
1905, enabled tho Talukdari Settlement 
Officer to take up the management under 
certain conditions which in no sense in¬ 
dicated any kind of disability on tho part 
of the talukdar concerned to sue or to he 
sued in a civil Court. The property re. 
mained vested in tho talukdar and tho 
Talukdari Settlement Officer was merely 
the manager of the estate. Up to 1905 
that undoubtedly was the rule applicable 
to the talukdars, except in thoso cases 
where the estates wore managed undor 
Bombay Act G of 1802. They were liable 
to ho sued and competent to sue oven 
when their estates wero undor the man- 
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agcment of the Talukdari Settlement 
Officer under Ss. 2G to 28. 

In 1905 the Bombay Court of Wards 
Act was passed, and the provisions of Ss. 4 
and 5 of the Act show that it was meant 
for landholders who were disqualified to 
manage their own property and the dis¬ 
qualifications are indicated in S. 5. Its 
scheme, generally speaking, was different 
from that of the Gujarat Talukdars Aot. 
It created a statutory disability for such 
disqualified landholders to sue or to be 
sued, subjeot to the provisions of S. 32. 
About the same time the Gujarat Taluk¬ 
dars Act was amended by Bombay Act 2 
of 1905; and the amendment with which 
we are concerned was that the main Act 
was supplemented by certain provisions 
on the lines of the corresponding provi¬ 
sions of the Court of Wards Act, enabling 
the Talukdari Settlement Officer to in¬ 
vite and to-adjudicate the claims against 
the talukdari estates concerned without 
any prejudice to the right of the creditors 
to sue the talukdars. S. 28 was amended; 
but tho amendment does not affeot the 
present point. 

Sections 29-A to 29-G, with which wo are 
concerned, were incorporated in the main 
Act. They are on the lines of the corres¬ 
ponding provisions in the Court of Wards 
Act. S. 29-G was enacted with a view 
to provide generally by reference that 
tho provisions of the Bombay Court of 
Wards Aot may apply under certain cir¬ 
cumstances so far as they may be appli¬ 
cable without prejudice to and consis¬ 
tently with Act 2 of 1905. Thus in 
1905 the legislature did not make any 
provision in terms against the com¬ 
petence of the talukdars whose 'estates 
were taken under management under 
S. 23 or S. 28 to sue or to bo sued in the 
ordinary way. 

For convenience the legislature pro¬ 
vided in S. 29-G for the application of 
the provisions of the Bombay Court of 
Wards Aot, so faras they can apply with¬ 
out prejudice to tho main Act a 9 amended 
in 1905, by a general reference to the 
Bombay Court of Wards Aot under cer¬ 
tain conditions. Ihi* method of legis¬ 
lation has its own inconveniences, for as 
occasion arises the Courts have to deter¬ 
mine whether the particular provisions 
in the Court of Wards Act oould bo 
applied without prejudice to or oonsis- 
tently with the amending Aot, and in 
doing so the Courts have not that assis¬ 


tance in determining the intention of the 
legislature, which they would have when 
the provisions are directly incorporated 
in the main Act. Under these circum¬ 
stances it is difficult to determine the 
intention of the legislature with reference 
to the 'particular provisions. Just as 
tho words in S. 29-G making applicable 
the provisions of the Court of Wards 
Act are general, it must be remembered 
that the saving clause also is very wide 
in its terms. We ought to construe 
these words in their plaiu and natural 
sense and determine whether in applying 
Ss. 31 and 32, Bombay Court of Wards 
Act, any prejudice to or inconsistency 
with Aot 2 of 1905 is involved. In my 
opinion, in the absence of any clear in¬ 
dication, the question of prejudice or 
inconsistency should bo considered in 
the light of tho general scheme and 
history of the Gujarat Talukdars Aot 
and the provisions contained in Ss. 29-A 
to 29-E. S. 29-D specifically provides 
that, subjeot to certain provisions,.which 
are not material for the present purpose, 
nothing in the section shall bo construed 
to bar tho institution of a suit in a civil 
Court for the recovery of a claim against 
a talukdar whoso estate is taken under 
the management or his property, which 
has been duly submitted to tho manag¬ 
ing offioer. This does not confer any 
right to sue, but it expressly saves the 
right of suit against a talukdar whoso 
estate is taken under management with¬ 
out any limitation. This provision is 
inserted in an Act, which neither creates 
nor implies any disability in the taluk¬ 
dar to sue or to be sued in the ordinary 
way. Under the circumstances it is 
oloar to my mind that, while amending 
the Gujarat Talukdars Aot in 1905, the 
legislature did not create or imply any 
such disability apart from the provisions 
of S. 29.G. 

Having regard to the gonorai terms of 
the saving olause in that section, it 
seems to me that the application of 
Ss. 31 and 32, Bombay Court of Wards 
Aot does involve a prejudice to the pro¬ 
visions of the amending Aot, particularly 
to sub-S. (3). S. 29-D. These two sec¬ 
tions are appropriate in the Bombay 
Court of Wards Aot. In my opinion 
they are not essential and at any rate 
not equally appropriate in the Gujarat 
Talukdars Aot ; and I am not satisfied 
that the legislature intended to effect 
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such an important procedural change 
without expressly providing for it in the 
main Act, as is involved in the appli¬ 
cation cf Ss. 31 and 32 to suits against 
Gujarat talukdars whoso estates are 
taken under management under S. 20 
or S. 23. The fact that claims were in¬ 
vited in the present caso under S. 29-13, 
and not under the corresponding pro¬ 
vision of the Court of Wards Act, in¬ 
dicates that the procedure under the 
Gujarat Talukdars Act was intended to 
he followed. Apart from this considera¬ 
tion however I am of opinion that the 
application of Ss. 3L and 32, Bombay 
Court of WarJs Act, involves a prejudice 
to tho provisions of the Gujarat Taluk¬ 
dars (Amendment) Act, 1905, even if 
they are not inconsistent with S. 29-D, 
sub-S. (3). There are many provisions 
in the Court of Wards Act which can 
apply to talukdars and their e3tatos un¬ 
der S. 29-G without any prejudice to the 
Gujarat Talukdars*Act. But Ss. 31 and 
32 do not seem to me to fall in that 
category. 

I am therefore of opinion that the suit 
was properly brought against the taiukdar 
and is not ha 1 for want of notice re¬ 
quired by S. 31, Bombay Court of Wards 
Act. 

I would therefore hear the appeal on 
the other issues and pass a decree in 
favour cf the plaintiff for the amount 
which may bo found due on the bond 
8ued upon. 

Crump, J. —The only question for our 
decision is whether Ss. 31 and 32, Bom¬ 
bay Court of Wards Act (Bombay Act 1 
of 1905) are applicable to this suit, and 
if so, whether the suit is barred by those 
provisions. 

The facts, so far as they are necessary 
for the determination of this question, 
are as follows : The defendant is a 
taiukdar and as such within the scope 
of the Gujarat Talukdars Act (Bombay 
Act. G of 1888). In 1903 by a notiticv- 
fcion of tbe Local • Government under 
Cl. (c) of the proviso to S. 3, Bombay 
Court of Wards Act the Talukdari Set¬ 
tlement Officer was appointed to be a 
Court of Wards for the area to which 
the Gujarat Talukdars’ Act extends. In 
1911 tho Talukdari Settlement Officer 
took charge of the defendants 6stato 
with the sanction of tho Local Govern¬ 
ment under S. 23 of that Act. The pre¬ 
sent suit was tiled on 21th March 1917. 
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The question for decision arises thus 
it is argued that upon these fact 3 
S. 29-G, Gujarat Talukdars' Act comes 
into operation, and that the result is 
that S 3 . 31 and 32, Bombay Court of 
W ards Act apply, and as admittedly the 
Provisions of those sections have not 
been complied with, the suit is barrel. 
That S. 29-G, Gujarat Talukdars Act 
does apply cannot bo contested. Tho 
facts here are precisely those contempla¬ 
te! in that section. The question is 
what is its ollocb. The operative words 
are as follows : 

The provisions of the said Bombay Court of 

Wards Act.shall, without prejudice to, 

and s i vc so Jar as they in iy be inconsistent with 
anythin j contained in this Act, be deemed to 
apply to, or iu respect of, any estate which may 

• •.he taken under tbe inanagoment of the 

said Talukdari Settlement Oilicer.as if 

it were an estate under his superintendence as 
such Court of Wards, and the Taiukdar whose 
estate is taken under management of a Govern¬ 
ment ward within tho ineauing of that Act.” 

Tho only words which can bo invoked 
as limitiug the applicability of tho Bom¬ 
bay Court of Wards Act are the words un¬ 
derlined (hero italicized) above. And tho 
question i9 whether thoso words preclude 
tho applicability of tbo Court of Wards 
Act to the present case. * The proposition 
urged before us was that Ss. 31 and 32, 
Bombay Court of Wards Act were incon¬ 
sistent with and not without prejudice to 
S. 29-D (3), Gujarats Talukdars Act. The 
argument was that S. 29-D (3) gave au 
unrestricted right to sue and that that 
right could not be fottered in any way 
without inconsistency or prejudice. 

Tho proposition doe? not (in my opin¬ 
ion) boar examination. It rests on a 
mistaken view of the true meaning of 
S. 29-D, Gujarat Talukdars' Act. The 
right of suit exists absolutely. It is not 
given by anything enacted in the Guja¬ 
rat Talukdars’ Act. That Act may limit 
that right but does not confer it. The 
true meaning and olTect of Cl. 3, S. 29-D, 
is not to confer any right, but to remove 
the bar which might otherwise bo held 
to be imposed by the preceding clauses 
of the section. Thoso clauses would 
otherwise b3 capable of tho construction 
that the legislature having indicated tho 
forum and tho remedy, recourse to the 
civil Courts is barred. The right of suit 
is loft unfettered eo far as this section is 
concerned save in tho case of claims 
settled by consent. [It may be noted 
hero that th 0 present claim was duly 
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submitted within the meaning of Cl. (3).] 
Now Ss. 31 and 32, Court of Wards Act 
impose two limitations upon the right of 
suit, The first is that notice shall be 
given to the Court of Wards (3. 31), the 
second that the Court of Wards shall be 
named as guardian ad litem of the 
Government Ward. The legislature says 
to the creditor in S. 29-D, Gujarat Taluk- 
dars' Act : 

** Nothing iu this section shill bar ycur 
right to sue the Talukdar," 
and in the Court of Wards Act : 

“•You shall not sue the Talukdar without 
giving notice and without naming the Taluk- 
dari Settlemout Officer of the Court of Wards 
as the guardian ad litem of the Talukdar." 

Had the legislature in the former en- 
aobcnent said : * Nothing shall bar your 

right’’ the case would be different. As the 
enactments stand I se9 no inconsistency 
between these two directions, nor (in my 
opinion) does the second operate to the 
prejudice of the first. The result is that 
Ss. 31 and 32, Bombay Court of Wards 
Act must bo held to be applicable. 

The second question 19 what is the 
effect of these sections. The point has 
boon discussed by this Court in Amin 
Saheb v. Sheikh A/Vi slcudiu (l), and it has 
there been pointed out that the omission 
to comply with S. 32 does not neoessi- 
nly entail the dismissal of the suit. 
Therefore S. 31 alono need be considered. 
It is imperative in its terms—as impera¬ 
tive as S. 80, Civil P. C. from which it is 
derived. It was argued that a suit suoh 
as the present is not "a suit relating to 
the person or property of a Government 
ward, and the case last cited is relied 
upon But so far as this point is con- 
oernod, the ratio deoidondi there was 
that the suit related to the property of 
an institution of which the Government 
Ward was a trustee. That is not so 
her®. This suit is a suit to recover 
money alleged to be due on a bond exe¬ 
cuted by the Talukdar. That is in my 

Xh'aT i a ’,o Ulfc r ! lafcins to the property 
• f , fch ® ^ alukdar * Ib follows that the suit 

fore d J°fi wan A of nofcico - 1 would there- 

lOourt- e i ecree ° f the lower 

ShahV'dT 9 the app , eal wifch C09t *- 

theK d , Crum P- JJ—In view of 

ing?a ff t hu nC0 ° f ? lnionOD tho Poiut aris- 
ngin this appeal, we state the follow- 

ZJTr 0t ■ laW f ° r d0 t 0r( uination 
OivU P o. Pr ° VIS0 t0 8ub ' S ’ 2 ’ S - 98. 

Whether Ss. 31 and 32, Bombay Court 


of Wards Act are applicable to the pre¬ 
sent suit. 

Heaton, J. —The judgments of Shah 
and Crump, JJ., stato the facts with such 
fullness and clearness that I need not 
repeat them. 

The point for decision is whether 
Ss. 31 and 32. Bombay Court cf Wards 
Act are applicable to this suit. I find 
that they are not. 

By the Gujarat Talukdars Act and 
Court of Wards Aot the right to sue a 
Talukdar in the one case and a Govern¬ 
ment Ward in the othor, is left unaffec¬ 
ted, except in certain specified cases 
with which we are not now concerned, 
though suits against the Court of Wards 
aod officers acting thereunder are, broad¬ 
ly speaking, prohibited by S. 45, Court 
of Wards Act. Tho point I wish to 
emphasize is : that the suits which are 
unaffected are suits, not against Govern¬ 
ment or any officials, but against the 
Talukdar or the Government ward in 
person and by name. This is clear from 
the provisions of the Aot in general and 

from S. 16 , Cl. (3), Court of Wards Act 
and S. -9-D (3). Gujarat Talukdars Act 
in particular. But though this is so. tho 
provisions of tho Court of Wards Act 
show to my mind with unmistakable 
clearness that though the suit is against 
the Government ward by namo, it is 
except in form and name, a suit against 
the manager of the Government 
ward s property This is manifest from 
S. 32. Court of Wards Aot, which provi- 
des that the manager shall bo named 

.7 ,? D0 * fc fnand or guardian for the 
suit. Thereafter the suit necessarily 
proceeds in aotual practice as if the 
manager and not the ward was the liti- 
gant In pursuance of this purpose 

notion ifT ° f 'X”* 8 Aot re( iuires a 

b° .If • T m ° Dtha before t!ia s U't as 
brought, just as m tho case of suits 

a 0 ainst Government servants. In vrL 

vate suits no suoh notioe is under the 

ordinary law required. Then S. 35 oon- 

ofThe ward' 8 b V^L manaKOr 0n behalf 
♦ Lnrnn -S’ a . furt hor confirmation of 

WT*?, , that the P ur P°se of the 

i . til. n °‘ "** 

Is the polioy Of the Gujarat Talukdars’ 
Ao» uniilM ? If it is, then it i 3 to my 
mind.quite clear that S. 29-G, Gujarat 
Talukd a rs Act must be read as making 
Ss. 31 and 32, Courb of Wards Aot ap- 
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plicablo to suits against Talukdars in 
cases such as tho present. The reasons 
for this proposition need no further 
amplification as it is, l think, accepted 
by both Shah and Crump, JJ. 

But if the policy of the Gujarat Taluk¬ 
dars Act is different, if that Act contem¬ 
plates tho Talukdar himself as the real 
litigant in other words, if it regards a 
suit like tho present as in substance and 
in reality a suit against the Talukdar per. 
soually, then to apply Ss. 31 and 3*3, 
Court of Wards Act* would bo to go clean 
against the policy of the Gujarat Taluk¬ 
dar s Act. 

The judgments which have led to tho 
reference of this appeal to mo show that 
the matter can ho effectively argued both 
ways. I have therefore to find somo 
considerations which to my mind con¬ 
clusively point to one solution as corrsct 
rather than tho other. 

I find two such considerations, one 
purely general, tho other peculiar to the 
circumstances of tho two Acts under dis¬ 
cussion; and fortunately both point tho 
same way. 

Tho general consideration is this: The 
application of limitations such as aro 
imposed by Ss. 31 and 32, Court of 
Wards Act, could be secured for suits 
against Talukdars by two methods. First 
by enacting in the Gujarat Talukdars 
Act provisions similar to Ss. 31 and 32 
Court cf Wards Act. Tins method has 
not been adopted. Or second : by in¬ 
corporating the provisions by reference; 
as it is said is done by S. 29, Gujarat 
Talukdars Act. As to this I fool bound 
to say that if it is .the method adopted 
by the legislature, it is au unwise, a 
clumsy and a most confusing method. 
Tho provisions contained in Ss. 31 and 
32, Court of Wards Act, are special and 
peculiar. If it is intonded to apply them 
to any perticular class of suits, that in¬ 
tention ought to be expressed with un¬ 
mistakable clarity. Unless tho contrary 
is made manifest the ordinary law as tc 
tiling suits must apply to suits against 
privato persons. A suit against a 
Talukdar is a suit against a private 
person, f do not see iiow anyone can 
say that it is made manifest that Ss. 31 
and 32, C^urt of Wards Act apply to 
such a suit. It is quite reasonable to 
infer in spite of the difficulties, that the 
legislature intended Ss. 31 and 32 to 


apply, and this Crump, J., has done ; 
and he may bo right ; for tho intention 
ol the legislature is sometimes an un¬ 
certain thing. But no one 'can, I think 
say that tho intention of tho legislature 
in this mattor is made manifest with 
unmistakable clearness. Yet it would 
have been very easy to make it clear. 
On general grounds therefore I infer that! 
tho usual law applies and not Ss. 31 
and 32. 

The particular reason which appeals 
to my mind is this. In the case of 
Talukdars there is not as in the caso of 
Government Wards, the same need for 
such provisions as Ss. 31 and 32, Court 
of Wards Act contain : for the severance 
cf tho Talukdar from his estate is less 
complete; the management is of a more 
restricted kind. Conseqeutly there is 
less need to treat a suit against tho 
Talukdar as if it really were a suit 
against tho mauager. What I have said 
is apparent from the following facts : a 
manager under the Court of Wards has 
power to sell exchange, mortgage, charge 
or let tho property: S. £0. Court of Wards 
Act. A manager undor tho Gujarat 
Talukdars Act has substantially only 
the power of lotting, leasing and getting 
in tho profits: Gujarat Talukdars’ Act. 
S. 29 (1) and S. 30 (2) (c). The manager 
under the Gujarat Talukdars Act is to 
divide tho surplus receipts amongst tho 
Talukdars S. 29 (3) ; the manager under 
the Court of Wards Act disposes of the 
entire ( rofit- in a manner similar to that 
of a guardian: Ss. 23 and 27, Court of 
Wards Act. Lastly tho manager undor 
tho Court of Wards Act is appointed for 
more than a temporary purpose and usu¬ 
ally retains his 'position as manager so 
long as tho economic condition of the 
estato requires it. A mauager under the 
Gujarat Talukdars' Act on tho other 
hand is often appointed for a much more 
temporary purpose, as for example, to 
avoid danger to tho public peace (S. 2b). 
or ponding the partition cf a Talukdari 
estate : S. 27. It is truo that at the 
request of the Talukdar a management 
may come into oxistonco similar to that 
undor the Court of Wards Act (S. 28), 
and tho management in this case is of 
that kind. But undor the Gujarat Taluk¬ 
dars-Act this is only one of several 
descriptions of management; under the 
Court of Wards Act it is tho sole des¬ 
cription. 
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As I have indicated already, where the 
legislature have made their intentions so 
^obscure a Jud?e is I think bound to infer 
that there is no departure from the ordi¬ 
nary law intended, unless expediency or 
some other consideration compels us to 
infer that it was intended. Ido not think 
that expediency or anything else compels 
one to infer that Ss. 31 and 32, Court of 
Wards Act are applicable to suits against 
a Talukdar. Even when his estate is 
under management-, a suit riled in the 
ordinary way can proceed without any 
serious fear that justice will uofc ho done. 

Whether for other reasons altogether 
the manager in person or in virtuo of his 
office, is a proper or a necessary party to 
such a suit as the presont, is a different 
matter altogether a matter which has not’ 
been discussed and as to which I say 
nothing. 

I therefore hold that tire suit in this 
case is not barred and that the decision 
of the lower Court is wrong. 

The result is that the case is now re¬ 
ferred hack to tho Bench before which it 
was argued who will presumably dispose 
of the appoal and make a final order. 

G.P./r.k. Order accordingly . 

A. I. R. 1920 Bombay 127 (1) 

Macleod, C. J. and Heaton, J. 

Surjaprasad Dwa rkadas — Plain tiff— 
Appellant. 


w • 

Karmalli Abdulmiya — Defendant — 
Respondent. 

Second Appeal No. 811 of 1918, Deoi. 
ded on 28th November 1919, from deoi- 
sion of Dist. Judge. Thana, in Appeal 
No. 210 of 1917. 

Limitation Act (9 of 1908), Art. 61—Claim 
lor (hare of expense, of repairs of common 
well is one for contribution—Art. 61 applies. 

A suit to recover a sum of money, being tho 
contribution claimable from tho defendant in 
rcspoct of ropairs to a well jointly owned by tho 
partios, is n claim in contribution and must bo 
brought within tho period of 'imitation pros¬ 
cribed by Art. Cl. [p q 2 ^ 

M. K. Thakore —for Appellant. 

P. B. Shingne — for Respondent. 


Judgment. —The plaintiff brought this 
action against the defendant for Rupees 
216-12 8, being tho contribution claim¬ 
able from the defendant in respeot of 
repairs to a well jointly owned by the 
parties. It is admitted that if this suit 

can come within Art. 61, Dim. Aot, the 

claim is time barred. On the face of it 


ife is not a claim for compensation for 
breach of a contract in writing registered, 
As a matter of fact- this well was jointly 
owned, was falling into a state of dilapi¬ 
dation, and the Municipality gav9 notice 
to tho parties to fill it in. They were 
not able to do that. Then the plaintiff's 
brother requested that the Municipality 
might repair the well. Accordingly they 
did so, and the plaintiff deposited a cer¬ 
tain sum for tho expenses. Clearly there*: 
fore this is a claim in contribution, and' 
l may refer to Rustomji s Limitation Act, 
p. 367, where be deals with this question. 
He says: 

“in other words, Art. 116 applies only where 
tho right of action rests upon tho registered con- 
tnct, or derives its vital force therefrom. Thus 
where one co-obligor under a registered contract 
has been compelled to pay tho whole amount 
secured thereby, ho may sue tho other for con* 
tributiou, aud to such suit (for contribution) a 
limitation of only threo years will apply, bo 
cause, although the original indebtedness arose 
out of the registered contract, yet tho claim 
upon which tho action is predicated rests not 
upon tho registered contract, but upon tho pro¬ 
mise which the law implies on tho part of 
co-obligors to share equally tho pecuniary conse¬ 
quences of their venture." 

In this oaso tho Municipality having 
repaired tho woll, and tho plaintiff hav¬ 
ing deposited tho expenses for such ro¬ 
pairs, he had a claim for contribution 
from the dofondant. I agree with what 
is said in that passage, and I think the' 
period of limitation which was applica-j 
ble to this case was three years and not 
six. The appeal therefore will bo dis- 
missed with co$t 9 . 

g.p./r.k. Appeal dismissed, 

A. I. R. 1920 Bombay 127 (2) 

Shah and Hayward, JJ. 

Dhondo Wasudeo Kanitkar— Plaintiff 
—Appellant. 


Secretary of State— Defendant—Res¬ 
pondent. 

First Appeal No. 160 of 1916, Decided 
on 28th July 1919, from tho decision of 
Dist. Judge, Khandosb, in Suit No. 7 of 
1914. 

O Lnnd R ? venue (6 of 1879 ) 

?• 217 -S“rvey sett ement introduced -Inam- 
dnr act. illegally when he levies higher rote, 

iSttleien. ,e “ ,en,en ‘ P«iod of 

BU ‘ v «y a°“>omont was introduced 

Si „?• 1 enR i° d « ,l! * 8e with tho consent of 

the alienoo under Bombay Act 1 of 1S65 and 

Bo 6 Xvr 01 ^ “ tu# W “St “ho 

Bombay Land Revouuo Codo of 1879 oauio into 

force. 8. 217 of that Code is applicable to the 
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villige and an iaaindir nets ia derogation cf 
the l.sv.-Iul rights of the holders of lands in bis 
in.im village in levying higher rates thm those 
allowed under the settlement after the expiry 
of the period of the settlement. [P 123 C 1, 2] 

P. V. Kane —for Appellant. 

S. S. Patkar —for Respondent. 

Shah, J.—The main point argued in 
this appeal is whether S. 217, Bombay of 
Ithe Land Revenue Code applies when a 
survey settlement is introduced into an 
alienated village with the consent of the 
‘alienee under Bombay Act 1 of 1865. 
and when the period of the settlement 
has expired after the Land Revenue Code 
ol 1879 came into force. It is conceded 
-hat, if this point is decided against the 
appellant, the other points decided against 
him by the lower Court nsed not be 
gone into. We have therefore hoard 
ithe pleaders on this point only, and as 
|we have have coma to the conclusion 
that S. 217 would apply to such a village, 
it has not been necessary to hoar the 
appellant's Pleader on the other points. 

The facts relating to this point are 
few and undisputed. The survey settle¬ 
ment was extended to the village in 
question on the application of the inarn- 
dar in the year 1870 under Bombay Act 
1 of I860 which was then in force. The 
period of this settlement expired in the 
vear 1888 In 1871) the Land Revenue 
Code came into force. Theinatndar holds 
the village under a sanad granted under 
the Summary Settlement Act (Bombay 
\ct 2 of 1863). The plaintiff recov¬ 
ered from 1895 to 1910 higher assess¬ 
ment than that allowed under the survey 

settlement which expired in 1.88. The 

Commissioner objected to his doing so in 
1910 , and bonce tho suit to establish bis 
right to charge higher assessment 

It has boon argued on behaif of the ap- 
pellant that S. 217. of the Bombay Land 
Revenue Coda is not applicable as the 
survov settlement was introduced prior 
to the Land Revenue Code of 1879, and 
not under S. 216 of the Lind Revenue 
Code or under any other law after the 
passing of the Land Revenue Colo. In 
elect tho contention is that the words 
"when a survey settlement has been in¬ 
troduced" in the beginning of the section 
really meaa «l>en a survey 
shall he introduced , and that 21 1 nas 
no application to the survey settlements 
introdu'-ad into alienated villages prior to 

be enactment of S. 217. Taking how¬ 
ever tho words of the section in their 


plain and natural sense I am satisfied 1 
that S. 217 applies not only when a 
settlement is introduced into an an alien¬ 
ated village after the Land Revenue 
Code cf 1879 came into force either under 
S. 21G or under any law for the time 
being in force, hut also when a survey 
settlement is introduced prior to it under 
the provisions of any law for the time 
being in force, like tho settlement in the 
present case under Act 1 of 1865. No 
authority is cited on either side touching 
this point; and in tho absence of any 
authority to the contrary I think that 
tho section must be held to apply, as the 
words indicato. to a survey settlement 
which was introduced prior to 1879 and 
which expired long after the Land Re- 
* venue Code came into force, as it would 
apply to a survey settlement introduced 
under S. 216 after tho Lind Revenue 
Code came into force. It is clear there¬ 
fore that in 1895, when tho inamdar 
levied higher rates than those allowed 
under the settlement with the permission 
of the Collector, ho acted in dorogation 
of tho lawful rights of tho holders of 
lands in bis inam village. 

It is not contested, and it seems to mo 
clear, that in virtue of the provisions of 
S. 217. the holders of lands in an alienated 
village into which a survey settlement has 
been introduced are liable to pay like tho 
occupants in an unalienated village only 
the assessments fixed at the first survey 
settlement even after the expiry of tho 
period of tho settlement, so long as a 
revised survey settlement is not intro¬ 
duced. 

The terms of tho sanad do not mako 
any ditTcronco in tho position of the in¬ 
amdar. If S. 217 applies, I do not think 
that under Cl. 3 of the sanad the inam¬ 
dar can levy rates higher than those 
which are lawfully leviable from the 
holders of the lands subject to tho provi¬ 
sions of S. 217. All the lawful rights of 
tho holders of lands are expressly saved 
by the clause. The plaintiffs conten¬ 
tion therefore on this point must bo dis- 


lowed. , ,, ■ 

In holding that S. 21 1 applies to this 
lienatod village, I have not overlooked 
10 view taken by Beaman, J.. in Pandu 
. Ramehandra Ganesh (1) that the see- 
on does not apply to an alienated vil- 
ige where the grant is of the soil and 
ot merely o( the royal share of the 
(1) [1018] 42 Bom. 112—18 I.C. 789. 




1920 


Dhondo v. Secy, of State (Hayward, J.) 


Bombay 129 


revenue. That view howevor has not been 
accepted in the cas 6 of Dadoo v. Dinkar 
Vishnu (2), in which it has been held 
that an alienated village, whether the 
grant be of the soil or merely of the 
royal share of the revenue, would be 
within the scope of S. 217. We are 
bound by this decision, and I agree with 
the view taken in that decision that the 
application of S. 217 to an alienated vil¬ 
lage is not dependent upon the grant 
being merely of the royal share of the 
revenue. 

The result is that the decree of the 
lower Court is affirmed and the appeal 
•dismissed with cost9. 

Hayward, J.—The appellant is the 
inamdar of the village of Bondan. The 
survey settlement was introduced into 
his village under S, 49, Survey Settle¬ 
ment Act 1 of 1865 in the year 1870. 
The period for which the settlement was 
guaranteed was 18 years. This expired 
in the year 1887-88. There was a clause 
in his sanad which was issued to him 
under the Summary Settlement Act in 
1879 whioh guaranteed all the rights and 
privileges of the minor inamdars, culti¬ 
vators or sub-tenants, after the expiration 
of the survey settlement. The inamdars 
nevertheless raised their assessment in 
the yoar 1895 and continued to levy the 
increased assessments up to the year 
1909-10* This had been allowed with 
the approval of the Collector, but was 
then decided to bo illegal and was prohi¬ 
bited by the Commissioner whose order 
was confirmed in 1911 by the Govornor- 
in-Council. Tho appellant has contended 
.that he was free to raise the assessment 
After the expiration of tho period of tho 
purvey settlement, and that would, no 
doubt, be the case if all the rights and 
privileges of the minor inamdars, culti¬ 
vators or the tenants ceased with the ex¬ 
piration of that period. It has been neces¬ 
sary therefore to consider what those 
rights and privileges were at tho expir¬ 
ation of the period of the survey settle¬ 
ment under the law relating to land re¬ 
venue. It has not been disputed that 
the result would be the same whether 
the inamdar was the alienee of the soil 
or merely alienee of the land revenue as 

Fisinw (2) th0 08,88 otDado ° v< D *nkar 

The rights and privileges of holders of 
Jand m unalienated villages would seem 
(2) [1019] 43 Bom. 77=47 I.O. 745 ,- 
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to be the same to all practical intents 
and purposes under the Survey Settle¬ 
ment Act 1 of 1865 as under the later 
Act, the Bombay Land Revenue Code of 
1879, Those rights and privileges have 
been discussed at length in tho case of 
Secy, of Stale v. Sadashiv Abaji (3), 
aud the sum and substance of the dis¬ 
cussion was this that they were enti¬ 
tled to continue in possession of their 
lands at the aseessment already settled 
pending sanction to a revision settlement 
being granted by the Governor- in-Counoil. 
If the holders of lands were bound by tho 
same rules in the alienated village of 
Bondan, then they also would be entitled 
to hold their lands on the assessment 
under the old settlement pending sanc¬ 
tion being granted to revised rates by the 
Governor.in-Council. No suoh sanction 
was obtained. On the contrary it was 
expressly repudiated in 1911 by tho Go- 
vornor-in-Council. The question whether 
the holders of lands in this alienated 
village of Bondan have the rights and 
privileges of holders in unalienated vil¬ 
lages would dopend upon the correct 
interpretation of S. 49, Survey Settlement 
Act 1 of 1865 and the substituted S. 2L7, 
Bombay Land Revenue Code of 1879. It 
seems to me that they wore entitled to 
rights and privileges similar to those of 
holders in unalienated villages both under 
hepro^so to S. 49, Bombay Act 1 of 
lobo and under tho provision of S. 112 

fch ® wide expressions used in 
217, Bombay Act 5 of 1879. The words 
used in the opening olause were : 

d„'.3 h0aa settlement has been intro- 

tb«?Lv k ““ der P rovia ‘ on 9 of any law for 
lagfl 1 ' 1 b0l “ 8 m (0r °° ,Dt0 “ U a l' cnn tcd vil- 

Those words would in their ordinary 
meaning include a survey settlement in¬ 
troduced previously under a previous law 
in force as well as a survey settlement 
introduced subsequently under a subse- 
quent law for the time being in force. 

were W ° rdS U8ed *“ the followin S °lause 

n,2 h ° h I >ld 5 t8 ° f ,, landa to which such* settle- 
mout extends shall havo tho same rights in 

dc/q C rtM° f A 10 ' iaad8 . i . u thoir occupations hoi- 

■»» 

The plain meaning of those words 
would be that they would from the time 
of the introduction of the Aot have tho 
same rights and privileges as hol ders i n 

(8) [1012] 86 Bom. 290=14 I.O. 484, 
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unalienated villages under the Act. That 
would include the right to held their 
lands upon the assessments previously 
settled under the previous Act, which 
would be doomed to be in force by reason 
of the provisions of S. 112 of tbo new Act- 
ponding sanction to revised rates of set¬ 
tlement being gr mted by the Governor- 
in-Council under the new Act. If that 
viow bo correct, then the levy of the in¬ 
creased assessments without such sanc¬ 
tion was illegal and was rightly forbidden 
by the Commissioner and his order right¬ 
ly confirmed by the Governor-in-Council. 
It should also bo mentioned that were 
the ether view held, it would only have 
effect up to the year 1914, because in 
that year a revision survey was formally 
sanctioned on the application of the in- 
amdar to Government under S. 21G, 
which would in any case bo governed by 
the provisions of S. 217, Bombay Land 
Revenue Code of 1879. 

It seems to me therefore that the ap¬ 
peal ought to be dismiss© 1 with costs. 

G.V./lt.K. Decree confirmed . 
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MecIjKod, C. J. and Heaton, J. 
Tipangavda Sandawangnvda Gaidar - 

Appellant. 


Rama ngarda Venkangacda Gai dar 

Respondent. ^ _ . 

Second Appeal No. 410 of 1918, Deci¬ 
ded on 25th duly 1919, from decision 
of Dist. Judge, Dharwar, in Appeal No. 4 


Civil p. c. (5 of 1908), O. 21. R. ^“Ap¬ 
plication under R. 89 mu»t be made to Court 
and not to Collector executing decree by 

An application under O. 21. R. 89, Civil P. C., 
to set aside an auction sale must bo made o 

the Court. . y 

Tbo Collector oi other ofticcr conducting the 
sale is not the “ Court " within tbo nicaning ol 
O 21 R 89. Therefore an application uuder 

that rule made to the Collector or other ofi.cor 

cannot he considered as having '<een properlx 

m S. Y-: Abhyankar —for Appellant. 
ft. S. Mulgnonkar —for Respondent. 


Macleod. C. J.—This was an applica¬ 
tion by the judgment -debtor to have an 

°° - 'SZSL’ZZ 


aside the sale that was held on 15tli 
April 1915, but was referred to the civil 
Court. As the Court was closed and re- 
opened o:i 19th May, the period of limi¬ 
tation expired on the 19th May. but 
the application was not made until L3th 
July. It was then argued that the ap¬ 
plication to set aside tho sale made to 
the mamlatdar was an application to the 
Court, and that therefore it was within 
time. The trial Judge disallowed the 
application, and this order was rovorsed 
on appeal, mainly on the authority of 
Malhvji v. Kondaji (l) where it was held 
by the Court that the application and 
deposit to a Revenue Officer should be 
looked to on the question of limitation. 
That decision was uuder S. 310-A, Civil 
P. C. of 18:52, and the learned Judg03 
thought that having regard to the words 
of that section the essential fact upon 
which the aotion of the Court was to 
depend was the deposit within 3 ( i days,, 
and not the fact that the application was 
to have been made within that period. 
But now the period of limitation for an 
application to set aside a sale is trans¬ 
ferred from the Civil Procedure Code to 
the Limitation Act, and it is oxpressly 
provided that such an application must 
be made within 30 days from the date of 
the sale. It has been argued that the 
Collector or the Mamlatdar or the Reve¬ 
nue Officer exeouting a decree^ comes- 
within the definition of the word Court 
so that this application was made with¬ 
in time. 

Now it is obvious that the Revenue 
Ollicer under tbo rules passed under 
S. 320 of the old Cole, which are still in 
force, has no power to consider an appli¬ 
cation to S9t aside a sale. If tbo appli¬ 
cation be made to the Collector or other 
officer within the time limited by law, 
then ho should refer the applicant to 
the civil Court. That, as I read R. 17 of 
the rules, moans that the Collector or' 
other officer cannot be considered as a 
Court within the meaning of O. -1. «■ »» 
or the corresponding S. 310-A of the old 
Code, and therefore the judgment-debtor 
who presents his application to the Col-j 
lector cannot stop limitation running 
against him. unless after having been re¬ 
ferred to the civil Court he presents his 
application there within 30 days. He M 
not protected by S. 14. Limitation Act 
w hich only excludes tune during which A 

(1) [1905] 7 Bom. Ij. R. 269. 



1920 


Someshwar v. Chtnilal (MacleoJ, C. J.) 


Bombay 1S1 


party has bean prosecuting with due dili¬ 
gence another civil proceeling whether 
in a Court of first instance or in a Court 
of appeal against his opponent. But I 
see no hardship in this. It is quite olear 
that the application to set aside the sale 
mu3t be made to the Court. The party 
desiring to make that application has 39 
days within which to make it. If he 
makes it to a Collector or a Revenne Offi¬ 
cer so shortly before the period of limi¬ 
tation expires that he has no time to go 
to Court, then that is his own fault. 
Here in this case there is no hardship 
whatever. The judgment-debtor had over 
a month in which to present his appli¬ 
cation to the Court after ha had been 
referred to the Court by the mamlatdar, 
and he did not choose to present his ap¬ 
plication until July. In my opinion 
therefore the order of the lower appel¬ 
late Court was wrong. We allow the 
appeal, sot aside the decree of the lower 
appellate Court and restore that of the 
trial Court with costs. 

Heaton, J. I agree. Primarily an ap¬ 
plication under 0. 21, R. 89, Civil P. C.. 
must bo made to the Court. The appli. 
cation in this matter was undoubtedly 
made to the wrong person in the first in¬ 
stance, and not made to the Court until 
long after the time allowed, unless the 
Collector or the mamlatdar can be regar¬ 
ded as authorized to receive such appli. 
cations on bohalf of the Court. We are 
asked to infer such authorization from 
R. 17 of the rules. It seems to me this 

V? ft i? b ° Sfc bo read as mf **ning that 
the Collector should not receive applica¬ 
tions, but should return them to any one 

presenting them to him with an intima- 
fcion that the persons presenting them 
must go to the oivii Court. On that in¬ 
terpretation of R. 7 it follows that this 
appeal must succeed, and I agree with 
the order proposed. 

G.P./r.K. Appeal allowed. 

* * A 1 R- 1920 Bombay 131 

Maoleod, 0. J. and Heaton. J. 

Someshwar Jethalal and others- Plain- 
tiffs Appellants. 

y t 

pbndJSe W Naff * sfe ™ r ~ Dafe “‘lanfc -R 0S . 

J?«°o <i *°* 489 of 1918, Deoi. 

of Di«f T ? aoe “ b u 0r 19 1 9 - decision 

No m ol me. d “ baa ' in Api,9i “ 


# # Tort—Nuiiance—Tree belonging to de¬ 
fendant standing partly on plaintiff's land — 
Plaintiff held not entitled lo cut branches or 
roots. 

Where :i tree stands ou the 1 ind of both the 
plaint 1ST and the defendant mi l is owned by the 
defendant who enjoys the fruits thereof, tho 
plaintiff i? not entitled to remove the roots, 
stem and branches of ihc tree owing to the tree 
putting its roots through his land and owing to 
its branches overhanging his i*nd. [P 131 C 2j 

R. J. Fhr!:or for C. _Y. Pandua —for 
Appellants. 

Macleod, C. J.—The plaintiffs sued 
for the removal of such of the roots, stem 
and branches of the plaint mango tree as 
encroached upon and overhung their land 
and thereby caused d image to tha crop 
in tho plaint land. The suit has been 
dismissed in two Courts, aud in this Court 
we have not Lad the advantage of bear¬ 
ing counsel for the respondent. The 
facts of this caso show thnt this tree, 
subjeot-matter of the suit, grows partly 
on the plaintiffs' land and partly on the 
defendant's land, and for certainly fifty 
yeirs it has been considered to he the 
defendant's tree, and the defendant has 
enjoyed the fruits of it. These being the 
facts, the question arises whether the 
plaintiffs are entitled to out off the bran, 
ohes and roots of the tree which overhang 
and grow on their land respectively. 
We have been referred to tho deoisions 
in Vishnu Jagannath Joshi v. Vasudeo 
Rnghunath Oka (1) and Hari Krishna 
Joshi V. Sankar Vithal (2). No doubt in 
those cases it was held that an owner of 
land whose neighbour's tree overhangs 
his land is entitled to out away the 
branches which overhang his own land, 
although they may have done so for more 
than forty years. But it seems to ns 
that the faets in this case oan be distin¬ 
guished from the faots in those oases. 

*1, , ^oannath v. Vasudeo Iiaghu- 

nath Oka { 1) the facts wore exactly the 
same as in the earlior ease of Hari 
Krishna y. Shankar Vithal (2), whereas 
in this ease tho tree stands on tho lands 

bo J b and ifc baa been admitted 

that tho defendant is the owner of the 
tree and is entitled to all the fruits of 
his tree although he may thereby tres¬ 
pass on the plaintiffs’ land. But to hold' 
on these facts that tho plaintiffs are' 
entitled to out off the roots and stem and' 
branohes (whioh are on the side of a lino 1 

rds fro m tho boun dary) wouldl 
(1) (1919] 43 Horn. 1G4=47 I C 029 
(a) [1805] 19 Horn. 420. 23 ' 
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be most unfair and also inconsistent with 
my liw to which wo have been referred 
loo the subject. This is a special case 
which stands on its own facts. The facts 
show that the defendant is the owner of 
the tree, and that the plaintiffs must 
therefore put up with the disadvantages 
which exist owing to the tree putting its 
roots through his land, and owing to its 
branches overhanging his land. It must 
be remembered that in this country it 
often happens that a tree, though stand¬ 
ing in the middle of the land of A. yet 
'belongs to B. I think therefore the deci¬ 
sion of the lower Court was right and 
the appeal must be dismissed. 

Heaton. J.—I concur. 

G.r./R.K. Appeal dismissed. 
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Shah and Crump, JJ. 

Vaikunt Shridhar Bhatta— Plaintiff— 
Appellant. 

v. 

jl lanjunaili Madhav Dhandari and an- 
other — Defendants—Respondents. 

Second Appeal No. 892 of 1918, Deci¬ 
ded on 9th January 1920. from decision 
of Dist. Judge, Kanara, in Appeal No. 22 

° f civU d p. c. (5 of 1008 ). O. 21. R.60-In 

execution of decree attachment made—Ob¬ 
jection by charge holder ollowed-Property 
told subject to charge-On suit by purchaser 
defendants contended that sale was illegal 
bein? without attachment—Court ordering 
illegal sale subject to charge treated attach¬ 
ment as subsisting—Sale therefore held valid. 

.S’ obtained a decree against D and in execu¬ 
tion attached properties Nos. 1 and 2. A, the 
mother of B, objected to the attachment and 
applied to have it raised, on the ground that 
property No. 2 w?s iu her possession which she 
was entitled to retain during her lifetime and 
that there was a charge thereon for her funeral 
ceremonies and that property No. 1 was subject 

to a charge for her maintenance. Her applica¬ 
tion was granted, but thereafter on the applica¬ 
tion of S the Court directed salo of both proper¬ 
ties, subject to the charges claimed by A. The 
right title and interest of B in the property sub¬ 
ject to the charges were put up for salo and 
wore purchased bv the plaintiff who, on the 
death of 1C, sued for partition claiming a one- 
fourth share, which represented the interest of 
B B and his brother M contended that there 
was no attachment of the property and that 
therefore the sale was void. The trial Court, 
holding that the sale was valid, decreed the 
claim, but on appeal by M this decision was re¬ 
versed on the ground that the sale was void be¬ 
cause there was no subsisting attachment. On 

°Udd f*that the executing Court having trea¬ 
ted the attachment as being still m force when 
it ordered the property to bo sold, there was a 


sufficient attachment, that the sale was not void 
and that, consequently, the plaintiff was en¬ 
titled to a decree. [P 134 c 1 ] 

G. P. Murdeshwar —for Appellant. 

NUkant Atmaram —for Respondents. 

Shah, J. —The facts which have given 
rise to this appeal are these: 

Certain properties including the pro¬ 
perty in suit formed the subject-matter 
of a partition among four brothers, de¬ 
fendants 1 and 2, father of defendant 3 
and one \ enkatraman. At that partition 
the property in suit was given to their 
mother during her lifetime for her main¬ 
tenance. One Sheshgiri obtained a de¬ 
cree against defendant 2 and in execution 
of that docroo he attached two lands, 
plaint serial Nos. 1 and 2, Kaveri, the 
mother of defendant 2, objected to the 
attachment and made an application for 
having the attachment raised on the 
ground that plaint serial No. 2 was in 
her possession; that she was entitled to 
retain it during her lifetime and that 
there was a charge thereon for certain 
sums to be paid by the brothers for her 
funeral ceremonies after her death. The 
allegation a9 to tho other land was that 
it was subject to a charge of her mainte¬ 
nance at a certain monthly rate. This 
application was granted on 16th August 
1901. Thereafter on the darkhast of 
Sheshgiri an order was made on 30th Oc¬ 
tober 1901 dirocting tho sale of both tho 
properties, including the property plaint 
serial No. 2, subject to certain charges 
which wore claimed by Kaveri in her ap¬ 
plication. 

Tho right, title and interest of defen¬ 
dant 2 in the property were put up for 
sale subject to the charges mentioned in 
the order of 30th October and the plain¬ 
tiff purchased the same. Tho salo was 
duly confirmed and apparently no ob¬ 
jection was taken to tho sale thereafter 
either by the decree-holder or the judg¬ 
ment-debtor. Kaveri died in 1915. and 
the auction-purchaser filed the present 
suit in 1917 for tho partition of the pro¬ 
perty described as plaint serial No. 2 and 
claimed his one-fourth share which re¬ 
presented the interest of defendant 2 in 
tho property. Defendants 1 and 2 con¬ 
tended that in fact there was no attach¬ 
ment of the property in question and 
that tho salo in the absence of any pre¬ 
vious attachment was void according to 
law. Defendant 3 did not appear, and 
defendant 4, who was a 'purchaser of the 
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9 hare of Venkatraman, claimed that on 
partition his one-fourth share might be 
assigned to him. 

The trial Court found that the plaint 
property was released from attachment 
at the date of the sale, but that Court 
came to the conclusion that the sale wa9 
valid in spite of the absence of a formal 
attachment at the date of the sale. Ac¬ 
cordingly a decree was passed in favour 
of the plaintiff, allowing him his one- 
fourth share in the plaint serial No. 2 by 
partition. There was also a decree for 
past mesne profits and future mesne pro¬ 
fits against defendant 2. Defendant 4 
also was allowed under the decree to re¬ 


cover his one-fourth share by partition in 
the property. 

Defendant 1 appealed to tho District 
Court from this decree against plaintiff 
and defendant 4. He did not join defen¬ 
dants 2 and 3 as respondents to his ap¬ 
peal. The appellate Court oamo to the 
conclusion that the property had been 
sold by tho Court when it was not undor 
attachment and that the sale was void 
in consequence of the absence of attach¬ 
ment at the time. The learned District 
Judge accordingly reversed the decision 
and allowed the appeal with costs. 

In support of tho appeal, which has 
been preferred from tho decree of the Dist¬ 
rict Court, it has been urged that the pro¬ 
perty was under attachment in faot when 
the execution proceedings relating to sale 
of tho right, title and interest of the pre¬ 
sent defendant 2 went on in theexeouting 
Court on the darkhast filed by Shesbgiri, 
that even if there was no attachment the 
sale was not void, and that under the cir¬ 
cumstances of this case it was not open 
to the lower appellate Court to reverse 
the decree on the appeal of defendant 1 

as defendant 2 had not joined him in the 
appeal. 

We have heard the pleader for the res¬ 
pondent on the first and the last points 
and m the view whioh we take of those 
points we have not considered it neces- 
sary to hear him fully on the question as 
to whether the sale effeoted by the Court 

««,;^ 0 k abs0 ,^° of any prior attachment 
would be valid or not. 

IJ may be noted that in tho appeal 

dfifin^V' o feh, "« by the plaintiffs 

f 5 p°s s h ” e n,,t b8on ioinea 

poinfc _ to be considered is whe¬ 
ther the lower Courts are right in their 


view that there was no attachment of the 
property which was pub up for sale. The 
facts relating to tho point are that the 
property was in fact attached in the first 
instance on the application of Sheshgiri, 
that there was subsequently an order on 
Kaveri’s application ana thit later on in 
the darkhast proceedings there was an 
order stating the effect of the order on 
Kaveri’s application. If the effect of, 
the order is correctly stated by the exe-j 
cuting Court in its order of 30th October 
1901, it 6eems to me that the property 
was duly attaohed at the time. To start 
with, in this case there was an attach¬ 
ment of the property on the darkhast of 
Shesbgiri. It is urged on behalf of tho 
respondent that that attachment was 
raised by au order on Kavori’s application 
under R. 60 of O. 21. If the order stood by 
itself, there would bo much to be said in 
favour of the view that tho attachment 
was wholly raised so far as the property 
in question was concerned. But tho order 
is very brief and it is quite clear that in 
its entirety it is difficult to apply it with 
reference to the other property which 
formed the subject-matter of that ap¬ 
plication and of the attachment. 

As regards the other property the olaim 
of Kaveri was that it was subject to a 
certain charge. As regards the proporty 
now in question her olaim was that she 
was in possession and that she was en- 
titled to enjoy the property during her 
lifetime. No doubt in tho application 
she proceeded to say that defendant 2 
had no right to the proporty. But it is 
clear that her meaning was that during 
her lifetime he had no right to the pro¬ 
perty, and that it was subjeot to a oertain 
oharge for her funeral expenses. In Oo- 
tober 1901 wheD in executing the deoree 
in favour of Sheshgiri the Court read this 
order as meaning that tho right, title and 
interest of defendant 2 in the property 
was liable to be sold subject to the in¬ 
terest of Kaveri, whioh was stated in the 
order, it sedms to mo that the executing 
Court ^vhioh had passed the order on 
Kaveri s application interpreted it in a 
manner in whioh it was reasonably oap- 
able of being interpreted. If the order 
had been in that form in terms, it seems 
to me that it would have been a valid 
order under R. 60 whioh enables the 
Court to make an order releasing the 
property wholly or to suoh extent as it 
thinks fit from attachment. The order 
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having boon so interpreted by the exe¬ 
cuting Court and the prior attachment 
having boon treated as being still in force 
the property was put up for sale. In due 
course the plaintiff purchased the right, 
title and interest of the present defend¬ 
ant 2 in the property. I do not see how 
»t could be sai l that there was absolutely 
no attachment of the property in ques¬ 
tion. It is clear on the allegation of 
Kaveri in that application that the judg¬ 
ment-debtor had some saleable interest 
at the time; and though the order was in 
a general form, it was rightly understood 
by the executing Court to mean that the 
property was liable to be sold, subject to 
Kaveri’s interest therein. I am clearly 
of opinion that the property was suffi¬ 
ciently attached and that all the subse¬ 
quent proceedings including the sale of 
the right, title and interest of the judg¬ 
ment.debtor wore in order, and there is 
no real basis for the objection that the 
sale is void in consequence oftboabsenco 
'of any attachment. 

In this view of the matter it is not 
necessary to consider the interesting ques¬ 
tion a 9 to whether in the absence of an 
attachment a sale effected by the Court 
would bo valid or not. In favour of its 
validity reliance was placed in tho course 
of the argument upon the decision in 
Kishory Mohun lioyv. Mohomed Muza/- 
far ITosseini l) and Malkarjun v. Narhari 
(2). On the other hand in favour of the 
view that in the absence of any prior at¬ 
tachment the sale would be void reliance 
was placed upon >Ii 3 caso of Balkrishna 
v. Masurna Bibi (3). It is not necessary, 
as I have said, to express any opinion on 
this question, as in my opinion the pro¬ 
perty was under attachment suhjoot to 
Kaveri’s interest at the material time. 


Theonly other question which requires 
consideration is whether on the appeal 
of defendant 1 alone the lower appellate 
Court could have passed the decree now 
under appeal. It becomes necessary to 
consider that question as defendants 2 
and 3 h ive not been joined as parties to 
this appeal. It would have been far more 
satisfactory if they bad boon joined as 
parties to this appeal, quite apart from 
the consideration as_t o w hether they 

" (1) [1891] 1 Q C«l. 188. 

(2) (1901] 95 Horn. 337=27 I. A. 21G=7 Sa 
739=2 Horn. L. R. 927=5 C. W. N. 10= 
M. L. J. 3<>s. (P. 0.). 

(3; f 18831 5 All. 142=9 I. A. 182=4 S.ir. 303=- 
' 0. L. R. 232 (P. C.). 
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wore parties to the appeal in the lower 
appellate Court. In the trial Court de¬ 
fendant 2 joined defendant l in raising 
the question as to the validity of the 
Court sale. But that Court decided the 
question against them, and defendant 2 
did not appeal from the decree for parti¬ 
tion which was parsed on the basis that 
his right, title and interest had been va¬ 
lidly convoyed to the plaintiff. It seems 
to me under the circumstances that de¬ 
fendant 2 not having appealed, it was 
not open to defendant 1 to object to 
partition on that ground. Admittedly 
the defendants were tonants-in-common 
and there could ho no doubt that either 
defendant 2 or the person claiming to bo 
tbo ownei of his right, title aud interest 
would be entitled to his share. Defend¬ 
ant 1 never contended that defendant 2 
had no share in the property. Though 
it might appear that the point which 
was raised in the appeal was one which 
was raised in tho trial Court, in view of 
the fact that defendant 2 did not appeal 
from that deoreo, it cannot bo said that 
defendant 1 could raise a point which it 
was open to defendant 2 primarily to 
raise and which by his omission to appeal 
ho must bo taken to have given up. It 
sooms to me, therefore, that on tho ap¬ 
peal of defendant 1 the docroo of tho 
trial Court could not have been proporly 
reversed. In that view of tho matter in 
spite of the absence of defendants 2 and 
3 on the record of this appeal, I have 
co-no to tho conclusion that this appeal 
may bo disposed of without further de¬ 
laying tho procoadings by directing de¬ 
fendants 2 and 3 to be joined as partios 
to the appeal. 

On these grounds I would allow this 
appeal, set aside the deoree of tho lower 
appellate Court and restore tho docreo of 
tho trial Court with costs of this appeal 
and in the lower appellate Court on de¬ 
fendant 1 . 

Crump, J.—I concur. 

G.P./R.K. Appeal allowed . 
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MACLEOD, C. J. AND HEATON, J. 

Maina Ilari Tardc —Appellant. 

v. 

Shankar Morn Tardc— Respondent. 

Second Appeal No. 392 of 19 18 , Deci¬ 
ded on 2nd December 1919, from deci¬ 
sion of First Class Sub-Judge, Satara, in 
Appeal No. 415 of 1916. 
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Guardians and Wards Act (8 of 18901, 
S. 36—Suit against guardian —Per mission of 
•Court obtained subsequently cures defect. 

The tact that tho leave of the Coart under 
S. S6, is not obtained to the institution of a suit 
3 gainst the guardian of the property of a minor, 
in net fatal to the suit if such permission is 
obtained before the suit comes ou for hoiriug. 

(P 135 C 2] 

Jayakar and S. It. Parulckar—tor Ap¬ 
pellants. 

K. N. Koynjee — for Respondent. 

Macleod. C. J. — The plaintiff, a 
minor, filed this suit by his next frieud 
for an account under S. 36, Guardians 
and Wards Act. S of 1890. Defendant 1 
is the guardian of tho property appointed 
by the District Court of Satara. Defen¬ 
dants 2 and 3 are the sons of defendant- 1 
and are alleged to be managing the 
minor’s property under defendant 1. The 
trial Court took an accouub and directed 
that the defendants should pay tho minor 
plaintiff s next friend the sum of Rs. 5!0 
•only and the costs of this suit. In ap¬ 
peal that decree was confirmed. 

Tho only point which has been taken 
in second appeal is that the whole of 
this proceeding should be avoided because 
tho plaintiff's next friend did nob obtain 
tho leave of the Court under S. 36, Guar¬ 
dians and Wards Act, before he filed this 
suit. Leave as a matter of fact was ob- 
tained on 26th January 1916 hoforo tho 
suit cirao on for hearing. There are 
oases in which the failure to obtain the 
leave of tho Couit required by a parti¬ 
cular Act is fatal to those proceedings. 
For instance it has been held that if 
leave, when it is necessary, is not ob¬ 
tained under Cl. 12, Letters Patent, the 
mistake cannot bo remedied after the suit 
has been filed, because it is only by ob¬ 
taining leave that the plaintiff in such a 
suit can bring it within the jurisdiction 
of tho Court. But in this case it appears 
to us from the provisions of S. 36, Guar¬ 
dians and Wards Aot, that leave of the 
Court must be obtained by a person who 
wishes to institute a suit against a guar¬ 
dian merely for the protection of the 
guardian and such a provision does not 
goto the jurisdiction of the Court. If 
the suit is filed without leave, then as 
soon as the attention of the Court is 
drawn to that fact, tho proceedings will 
be stayed : but I do not think that the 
proceedings are entirely nullified for want 
of leave. It would be open to a Court, 
on a proper application by the plaintiff, 


fit to empower the plaintiff to continue 
tho prooee iings against a guardian. In 
this case the plaintiff's next friend is, a3 
a matter of fact, the guardian of his per¬ 
son. No doubt he considered himself as 
such guardian empowered to look after 
the interests of the minor, when he saw 
that those interests were not being pro¬ 
perly looked after by the guardian of the 
property. That no doubt was the cause 
of the mistake. We think that the Court 
was perfectly right in coming to the con-i 
elusion that that mistake was remedied 
by tho order made giving leave to the 
plaintiff's guardian to continue the suit.; 
Therefore I think the order of tho Court, 
below was correct and the appeal must! 
be dismissed with costs. 

Heaton, J.—I agree, but I should like 1 
to add this. The directions contained in 
an Act of the legislature are intended to 
bo followed, and it seems to mo that it 
cannot be said that a suit of this kind is: 
rightly filod when it is filed without leave! 
previously obtained of tho Court. But 
it doe3 not follow that if this is not done, 
the plaint must be handed back to tho 
plaintiff to bo re-dated and again handed 
bick to the Court after leave is obtained. 
I think that everything that tho section 
requirts is obtained if yon regard tho suit 
as effectively filed on the day on which 
leave is given by the Court. This might 
bo a very material matter if a question 
of limitation arose. In this case how¬ 
ever there is no such question aud I think 
the appeal must bo dismissed with costs. 

g.p./u.k. Appeal dismissed . 


A. I. R. 1920 Bombay 135 

Shah and Crump, JJ. 

Abdul Majid Khan — Defendant 1 — 
Appellant. 

v. 

llusseinhc —Plaintiff—Respondent. 

Second Appeal No. 103 of 1918, De¬ 
cided on 17 th November 1919, from 
decision of Dist. Judge, Poona, in Appeal 
No 37 of 1917. 

Mahoraedan Law—Gift — Delivery of pot* 
•enion — Donor and donee in tame premitet 
—Some overt act mutt be shown — Delivery 
cannot be pretumed — Intention depends on 
circumatances. 

Under iho Mabomedan law a gift is invalid 
unless Ihoro is a dolivery of possession. NVhoro 
tho doneo is with tho donor on tho premises at 
•tho tima of the gilt, an appropriate intoution 
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in ay pm the one out ?.s well as the other into 
possession without any actual physical depar¬ 
ture or formal entry. But it does uot follow 
in every case necessarily that where the two 
are present, po^essiou must be deemend to have 
t een transferred. The question as to whether 
the donor intended to transfer the possession at 
the time of the gift must be answered with 
reference to the facts of each particular case. 

[P 1SG C 1,2] 

.1. G. Dt'sai —for Appellant. 

D.lt. 31 a nerikar —for Respondent. 

Judgment. — This appeal arises out 
of a suit brought by a Mahomedan 
widow to recover her dower and her 
share in the property of her deceased 
husband. 

The first point urged in support of the 
appeal is that her claim to dower is 
time barred. Both tho Courts have do- 
cided in favour of the plaintiff. The deci¬ 
sion on this point really depends upon the 
question of fact as to whether there was 
any demand and refusal during her hus¬ 
band's lifetime. Tho finding is in favour 
of tho plaintiff’, which must be accepted 
in second appeal. The point therefore 
fails. 

Tho second point relates to tho gift of 
a house. Defendant 1 pleaded that the 
house in question was given to him by 
way of gift by his grandfather on Sth 
July 1912 and relied upon a registered 
deed of gift. Both the Courts have found 
that there was no delivery of possession 
and that tho gift is invalid. It is urged 
that there was a transfer of possession 
so as to mako the gift valid. It is clear 
that tho registered deed of gift by itself 
is not sufficient. According to the Maho- 
medan law there must be a delivery of 
possession. In the present case it is 
found by the trial Court, and this finding 
has been acquiesced in by tho lower ap¬ 
pellate Court, that the donor did not 
give up his control over the property, 
and continued in possession of the house 
until his death in November 1912. The 
application put in by defendant 1, who 
is the son of the donor’s daughter, in 
January 1913 before the Municipal auth¬ 
orities shows that the possession had 
remained all along with the donor during 
his lifetime. It is urged however that 
the donea was with the donor on the 
premises at tho time of this gift and 
that under the circumstances tho posses¬ 
sion must be deemed to havo been trans¬ 
ferred to him. In support of this view 
irolianoo is placed upon certain observa¬ 


tions in Shaik Ibrahim v. Shaik Suleman 
(1). It may be, as pointed out in that 
caso, that an appropriate intention 
whore two are present on the same pro¬ 
mises may put the one out as well as the' 
other into posses>ion without any actual' 
physical departure or formal entry. But 
it does not follow 7 in every caso necos-| 
sarily that where the two aro present,' 
the possession must bo deemed to have 
boon transferred. The question as to 
whether the donor intended to transfer 
the possession at tho time of the gift 
must be answered with reference to the 
facts of each particular case. In the 
present case on tho evidence tho trial 
Court has definitely found that there 
was no transfer of possession. The ap¬ 
pellate Court has given no reasons for 
accepting this finding, and that has 
necessitated our examining this question 
at greater length than we might other, 
wise have to do. In spite of the omis¬ 
sion on the part of the District Judge to 
give roasous in support of the finding 
that there was no transfer of possession, 
we think that the finding must be ac¬ 
cepted now. The gift was therefore 
invalid. 

Lastly, it is urged that tho plaintiff 
had certain ornaments which she was 
bound to account for before she could 
be allowed to claim her share out of her 
husband's estate. It is clear from the 
admitted facts in tho case that soon after 
the marriage between the plaintiff and 
her husband in 1699 there were diffe¬ 
rences between them. These ornaments 
were never effectively claimed by the 
husband during his lifetime, although in 
Suit No. 215 of 1899 a reference was 
made to them by the husband. It fol¬ 
lows that either these ornaments never 
formed part of tho husband’s estate or 
if they formed part of his estate once, 
they had ceased to form part thereof in 
November 1912, when he died. This 
point also must bo disallowed. 

The result is that the decrees of the- 
lower appellate Court is confirmed and 
the appeal is dismissed with costs. 

g.p./r.K. Appeal dismissed . 


(1) [1S85] 9 Bom. MG. 
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Macleod, C. J. and Heaton, J. 
Balubhai Vijbhuhhandas and others — 
Plaintiffs—Appellants. 

v. 

Secretary of State—Defendant—Res¬ 
pondent. 

First Appeal No. 234 cf 1917, Decided 
on 2nd December 1919, from decision of 
Dist. Judge, Surat, in Suit No. 1 of 1917. 

Ownenhip— Annexures to letters cannot 
be claimed back—Right of suit. 

Whero a person annoxes copies of documonts 
to a letter, unless he expressly asks that those 
copies ba returned to him, he does not retain 
any property in the copies as they are pirt of 
the letter and the property in them remains 
with the person to whom they are sent. 

[P 137 C 1,2] 

H. V. Divatia—lor Appellant. 

S. S. Patkar — for Respondent. 
Judgment. —This suit which was filed 
by the plaintiffs against the Secretary of 
State for India in Counoil was one of a 
very peouliar nature. The plaintiffs had 
sued the Surat Municipality and the De¬ 
puty Collector, the oause of action being 
an alleged illegal removal of the plain- 
tiffs otta from their house in Surat. 
Thon the plaintiffs served a notioo of the 
suit against the Secretary of State for 
damages for tbo tort committed by the 
defendant’s servant, the Deputy Colleo- 
tor. With that notioe the plaintiffs sent 
two documents, one being a typewritten 
copy of their sanad or title-deed with 
regard to the house in question whioh 
was prepared by their pleader; and the 
seoond a oertified oopy whioh had been 
supphed to them by the Survey Office on 
22nd November 1912. The notioe of suit 
was sent on 11th February 1916. On 
7th June 1916 plaintiffs applied for the 
return of these two oopies. and were re. 
ferred by tho Under Secretary fco Govern- 
ment to the Collector of Surat. That 

return . 2ith . June 1916 > declined to 
return the two documents on the ground 

that they were accompaniments to the 

plaintiffs then served notioe 

ma thU 5 ^-? 0 °^ 0 - 1916 thatth ey would 
file this suit claiming return of these two 

^he U fl n?f Dt8 ' 7 h8 ? k i8triot Jud ge dismissed 

■ii? Vh 4 W ° thmk thafc fchat decision 
was perfectly correot. It appears to us' a 

most extraordinary claim, sinoe when a 

party writes to Government or to any 

other person enolosing oopies of oortain 

IT' 1 ” 1 a DOt ratain a °y Pro¬ 

perty m these doouments, unless he ex- 


Shivajirao v. Hari (Macleod, 0. J.) 


Bombay 137 


pressly asks in his letter thafc those docu-f 
ments should be returned fco him. If be’ 
does not do so the copies annexed fco a 
letter are part of the letter and th9 pro-! 
party in theai remains with the persons 
fco whom they were sent. The appeal in* 
this Court; has not been pressed, and is, 
therefore dismissed with costs. First 
Appeal No. 225 of 1917 is dismissed wifch 
costs. 

G.P./r.k, Appeal disjnissed . 

A. I. R. 1920 Bombay 137 (2) 

Macleod, C. J. and Heaton, J. 

Shivajirao Narayanrao Thorat —De¬ 
fendant—Appellant. 

v. 

Hari Narayan Tagre —Plainfciff—Res¬ 
pondent;. 

First Appeal No. 251 of 1917, Decided 
on 13fch January 1920, from decision of 
Addi. 1st Class Sub-Judge, Safcara, in 
Suit No. 242 of 1916. 

Bombay Court of Wards Act (1 of 1905), 
S. 16— Collector’s offer even if not accepted 
can be used as acknowledgment under Limi¬ 
tation Act, S. 19. 

Although an offor made by tho Collector 
under S. 16, Bombay Court of Wards Aot, cannot 
bo proved in a suit filed by tbo claimant if ho * 
does not accept tho offer, yet the proviso to tho 
section doos not prevent the claimant from 
using tho letter as an acknowledgment so as to 
start a fresh period of limitation undor S. 19, 
Lim. Act. [P 13S 0 1.2 ] 

Coyajee and S. S. Patkar— for Appal- 
lant. 

Dhwandhar and G. B. Phansalkar— 
for Respondent. 

Macleod. C. J.— The plaintiff sued (o 
reoover in this suit the amounts due on 
three mortgage bonds passed by the de¬ 
fendant’s family. The defendant was a 
minor and a ward of the Collector under 

Son-S 00 ^ 01 ^ ards Aot (Bom. Aot 1 of 
• ,n;^ Thrao bondB ba <* been passed: (l) 
in 1886 for Rs. 9,600 on a simple mort¬ 
gage for ten years; (2) a bond in 1887 
for Rs. 600; and (3) a bond in 1891 for 
Rs. 8,200. whioh purported to be a mort¬ 
gage with possession for two years. It 
is admitted that the mortgagee has not 
got P^ess,on. It is also olen- that the 
bond of 1887 for Rs. 500 is barred. The 
plaintiff had obtained decrees on the 
other two bonds in 1886 and 1891. Tho 
learned Subordinate Judge considered 
that Art. 147 applies, but in doing so he 
seems to have overlooked or misunder. 
stood the deoision of the Privy Counoil 
m the ease of Vasudeva Mudaliar v. Sri . 
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Pillr.i (1). It cannot be disputed 
that it is not Art. 147 but Art. 132 which 
applies. However, the Subordinate Judge 
has considered the question whether 
Ex. 53, which was a letter written to the 
plaint ill' by the Collector of Satara cn 
24th May 1913, saved the bar of limita¬ 
tion as regards the bond of 1836, and 
came to the conclusion that it did. It 
has been argue I before us tint under the 
proviso to S. 115, Bombay Court of Wards 
Act, that letter coull not be proved. 
Ss. 13, 14, 15 and 1G deal with the duties 
of the Collector when the Court of Wards 


assumes superintendence of the property 
of any landholder under the Act. Under 
S. 14 a notice wa3 issued inviting claims 
and it appears that the plaintiffs made 
an application through the mamlatdar 
on 13th May 1913, and they also sontina 
petition to the Collector on 23rd May in 
which aro recited the three bonds l have 
referred to. On 24th May the Collector 

wrote to the plaintitT: 

"An application dated 13th May 1013 was 
made through the Mamlatdar of Walwa, stat¬ 
ing that proceedings were going on regarding 
tho amount due from tbo minor Sbivajirao 
Narayaorao and that its result was not known. 
On this, he is informed that according to tho 
compromise .arrived at regirding tho whole of 
the amount duo, we have decided that Rupees 
17.00J aro to be paid and they arc to bo pud in 
tho following manner: Fts. 4.000 are to be paid 
for the first instalment, and there ifter Its. 2,000 
each year,and Its. 1,000 for ihe last instalment. 
So you and 13\1 want N irayan are to be present 
either personally or through mukhte ir in our 
office and then the amount of tho first instal¬ 
ment would be paid bv me.” 

The word compromise seems to he 
wrcDgly used. What the Collector did 
was to consider tho claim undor S. 16. 
The letter amounted to an oiler of a 


settlement of the claim sent in by tho 
petitioners. Sub-S. (2), S. 1G, lays down 
what should bo done by the claimant. 
Sub-S. (3) provides that nothing in the 
section shall bo construed to bar the in¬ 
stitution of a suit in a civil Court fer the 
recovery of a claim against a Govern¬ 
ment ward or his property whioh has 
been duly submitted to the Court of 

Wards. Then comes a proviso: 

"provided that no decision of tho Court of 
Wards undor this section shall bo proved iu any 
such suit as against tho defendant. 

The plaintiffs contend that although 
what amounted to an offer by tho Collec¬ 
tor under S. 1 G cannot bo proved in a 

(1) [1007J 30 Mid. 426 = 34 I. A. 1*0=17 M. 

Ij. J. 444=1 A. Ii. J. 6*25=9 Bora. L. R. 

1101 = 11 C. W. N. 1005 (P. C.). 


suit tiled by tho claimant if bo does not 
accept tho offer, yet the proviso does not 
prevent tho claimant from using the 
letter as an acknowledgment so as to 
start a fresh period of limitation under 
S. 19, Lim. Act That appears to us 
to ho tho proper interpretation of the 
proviso read in conjunction with tho pre¬ 
vious sections. It must bo restricted to 
meaning that if tho claimant files a suit 
on his claim, tho Collector’s offer cannot 
be proved as an admission: tbo claimant 
must prove bis case de novo, and tho 
Collector is not bound by any offer which 
he may have made undor S. 16. But wo 
do not think that the proviso bars tho 
claimant from using tho offer as an ac¬ 
knowledgment that the debt exi9t3. As it 
has not been distinctly provided that such 
a decision or proposal or offer by the Court 
of Wards shall not be u«ed as an ac¬ 
knowledgment, we think it is open to tho 
claimant to make uso of such a deoision 
merely for tho purposes of an acknow¬ 
ledgment. Otherwise it woald work 
very groat injustice, and certainly in this 
case would operate as a vory groat hard¬ 
ship on the petitioners. But tho acknow¬ 
ledgment will only save limitation with 
regard to the bond for K. 9,500. It is 
admitted that nothing was paid on the 
bond for Rs. 3.200, an 1 a suit on that 
bond was clearly barrod before 2!th May 
1913. Tho plaintiffs have obtained a de¬ 
cree for the amount of that bond and 
interest from tho Subordinate Judge on 
his finding that Art 147 applies. We 
think therefore that tho decree must be 
amended and that the direction on the 
defendants to pay Rs 6,400 with costs 
by annual instalments must he struck 
out. Tho decree will therefore, stop at 
the figure “9.500 " Tho respondents will 
be entitled to tho costs in proportion to 
tho extent to which they have succeeded. 

Heaton, J.—I agree. The matter of 
importance and of some difficulty which 
has boon argued at the tho hearing of this 
appeal relates to the moaning of the 
proviso to S. 16, Court of Wards (Bom. 
Act 1 of 1905). There was a decision, 
what is called a decision in the section 
by the Collector, and that decision un¬ 
doubtedly amounts to an acknowledgment 

of certain mortgage debts. But it is said 
that in virtue of the proviso to the sec¬ 
tion the decision cannot be proved against 
the defendant. Now I admitquite frankly 
that if you take the words of tho proviso 
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away from the rosfc of the section, and 
consider them by themselves, they do un¬ 
doubtedly mean that the decision is not 
to bo proved against the defendant. 

If that is what the words say, it 
is argued we must presume that the 
words mean that. Of course it is to 
be presumed that the words mean what 
they say, and if they mean that, then 
it is further argued that this deci¬ 
sion cannot be proved against the de¬ 
fendant. It does nob matter for what 
purpose you wish to uso it. But when 
you have a proviso of this kind, when 
you have something which is a portion 
of a larger wholo, then to discover the 
purpose of its existence you have to look 
to that larger whole. The purpose of 
the whole section is very clear. It is to 
enable the Collector to have an abso¬ 
lutely free hand in making compromises 
on behalf of a ward, with the ward's cre¬ 
ditor. In order that ho may have an ab¬ 
solutely free hand, and that be may not 
be fettered by fears of what may be said 
afterwards as to what he has done, it is 
provided that those offers, or deoisions as 
they aro called, cannot be proved against 
the defendant in a suit subsequently 
brought. Clearly the meaning is that 
whatever the Collector has asserted or 
admitted shall not bo used as proof of 
any claim by the plaintiff in a suit 
against thedofendant; and that the plain¬ 
tiff has to prove his claim fully by evi. 
deuce altogether outside anything that 
the Collector in the course of the discus- 
sion or negotiation may have written in 
his decision or offer. But if wo go beyond 
this, if we say not only that the deoision 
shall not be proved for the purpose of 
.establishing the plaintiff's claim, but also 
that it shall nob be proved even for the 
purpose of showing that the Collector 
^knowledged the claim, then I think we 
should be going right outside the inten- 
tion and purpose of the section as a 
whole. That is why I think this deoision 
can be proved as an acknowledgment, 
because I think not only does the section 
haviQ 8 re g*rd to its purpose 
hn? ST?*: ^ 0b probib5t 3U ° b a thing, 

at LJV ■ • lt ?° 09 Pr0hibifc U tb9 933 
318,011 f or tb ° Purpose of sub- 

tiff-8 \ Dd esfcabli3hin e the plain. 

poeed 1 1 agr08 t0 the order P'°- 

Q.p./r.K. Decree amended . 
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Macleod, C. J. and Heaton, J. 

Motilal Daijabhai —Appellant. 

v. 

Harilal Magunlal —Respondent. 

First Appeal No. 112 of 1918, Decided 
on 10th December 1919, from decision 
of Additional First Class Sub-Jndge, 
Abmedabad, in Original Suit No. 49 
of 1916. 

Pre-emption—Custom of, exists in Ahmcda- 
bad. 

Amongst Hindu* in Ahmed.ibad a custom of 
pre-emption exists. [V 130 C *2] 

D. J . Dcsai t K. IT . Kclkar and Af. T. 
Telivala —for Appellant. 

Jinnah and G. N. Thakor — for Res¬ 
pondent. 

Judgment. — The plaintiffs sued to 
enforce their right of pre-emption in res¬ 
pect of the plaint house which is situated 
in Ahmedahad. An issno was raised 
whether the custom entitling a neigh¬ 
bour to pre-ompt which was set up in 
the plaint was proved. The learned 
Judge found that it had been proved and 
passed a decree for pre empfcion. The 
learned Judge has referred to a number 
of deoisions both of this Court and of 
the Courts at Ahmodabad, tho earliest 
case being that of Umbaram v. Jloghoo - 
nath (l). With regard to all theso deci¬ 
sions it may be remarked generally that 
it does net seem to have been over dis¬ 
puted that the custom did not exist. 
Iho oases seem all to have been hoard 
and decided on the basis that the cus¬ 
tom did exist, tho only dispute between 
the parties being as to whether on the 
faots of each case there was a right to 
pre-empt and whether the proper oere- 
monies had been performed. Such bo- 
ing the case, as we have no evidence 
on the record adduced by the appellant 
to tho contrary it seems clear that for 
very many years it has been accepted 
as a fact in Ahmedabad that ,amongst 
Hindus a custom of pre-emption exists, 
and it is impossible for us on the evi- 
denoe in this case or rather in the ab¬ 
sence of any evidence to the contrary 
to hoi i that the appellant is right in 
Ins contention that there is no such 
custom. Therefore the appeal fails. 
Tho deoreo of the lower Court must be 
upheld with costs. 

G.P./r.k. Appeal dismissed . 

(1) [1878] 2 Bom, 102, 1 " ' 
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Crump, J. 

Abdul Karim and others —Plaintiffs. 

v. 

Karmali Itahimtul’a and others — De¬ 
fendants. 

Original Suit No. 3639 cf .1919, De¬ 
cided on 12th March 19*20. 

Succession Act (10 o' 1865), S. 1S7—Will 
by Khoja Mahomedan — No probate is re- 
quired-Hindu Wills Act (21 of 1870). 

Neither S. 187, Succession Act, nor the Hindu 
Wills Act is applicable to the will of a Khoja 
Mahomedan, and probate is not essential to 
the validity of such a will which stands cn no 
other footing than a deed of gift. [V 110 C 2] 

Pcttigara —for Plaintiffs. 

Kanga —for Defendants. 

Judgment. —This is a suit for speci¬ 
fic performance of an agreement to sell 
executed on 19th August 1919, by one 
Bai Mariambai deceased in favour of 
the plaintiffs. It is only necessary to 
consider one of the issues originally 
raised as the others have been aban¬ 
doned. The only point on which the 
parties are now at variance is contained 
in issue 4, viz., whether defendant is 
bound to take out representation to the 
estate of Mariambai. 

The deceased lady was a Khoja and 
defendant is her son. He is prima facie 
her heir as the property was admittedly 
her stridhan if indeed that term is 
str ictl y applicable. Further there is 
a document purporting to bo the last 
will and testament of Mariambai, where¬ 
by defendant is sole legatee. The ques¬ 
tion is whether plaintiffs can call upon 
him to take out probate of this will. 

Plaintiffs say that there is a grand¬ 
daughter who might, in certain ciroum- 
stanco3 be entitled to succeed if there 
was an intestacy. Whether those cir¬ 
cumstances exist or not they do not 
know but upon the existence or non¬ 
existence of those circumstances de¬ 
pends the answer to the question whe¬ 
ther the property is Yautaka or Ayau- 
taka stridhan. Therefore their title is 
not safe unless the will is admitted to 
probate. 

The defendant’s answer put shortly 
is twofold. First, that defendant as 
representative of Mariambai cannot be 
called upon to make good any title but 
that of Mariambai. Secondly, that as 
there is no statutory obligation on him 
to take out probate ho cannot be com¬ 
pelled to do so and that plaintiffs ought 


to be satisfied with proof of the will 
which ho is willing to offer. 

The first objection cannot prevail. 
Defendant ex-hypetbesi represents the 
estate. He is bound by the agreement 
to sell and he is also bound by the 
condition in the agreement to deduce a 
marketable title. His position is that 
he is the legal representative of Mariam¬ 
bai and be is hound to make that posi¬ 
tion good. The point is practically cov¬ 
ered by S. 27, Specific Reliof Act. 

As to tbe second question it is neces¬ 
sary to decide whether S. 187, Succes¬ 
sion Act, is applicable. If so then the 
right of the defendant to convey the 
property cannot be established with¬ 
out probate. The point is covered 
by authority: Saji Mahomed Mitha v. 
Musai Esaji (1). If on the other hand 
S. 1S7, Succession Act, is not applicable 
title under the will can be established 
without probate and the will therefore 
stands on the same footing as any other 
document of title. Generally speaking 
the section is not applicable to the wills 
of Mahomolans: Shaik Moosa v. Shaik 
Essa (2), and Sakina Dibee v. Mahomed 
(3). Nor indeod as explained in the 
former of these cases to any wills to 
which the Hindu Wills Act. 1870. is not 
applicable: see p. 254 of the report. 
The question really narrows itself to 
fc his: 

••Whether the Hindu Wills Act, 13*0, is ap¬ 
plicable to the will of a Khoja Mahomedan. 

The general quosfcion whether the 
wills of Khojas are governed by Hindu 
or Mahomedan Law, mooted in Hasan - 
ali v. Popatlal U), 8 oes not arise for 
the purposes of the present case. \N hat- 
ever may bo the law applicable to 
Khojas in testamentary Matters it can¬ 
not be contended that they are Hindus. 
Therefore they are not within the scope 
of the Hindu Wills Act, 1870. 

It follows therefore that probate not 
being essential to the validity of the 
will it stands on no other footing than 
a deed of gift and if it is on the face of 
it a valid document plaintiffs must in 
my opinion be satisfied with proof such 
as is offered showing that it was exe¬ 
cuted by Mariambai under such circum¬ 
stances as to make it a valid testament^ 


(1) [1891] 15 Bom. G57. 

(2) [1334] 6 Bom. *241. 

(3) [1910] 37 Cal. 839=3 I. C. 655. 

(4) [1913] c i Bom. 211=17 1. C. 17. 
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ary instrument. Oq that proof being 
reoorded further orders will be passed. 

(The rest of the judgment is not essen¬ 
tial for the purposes of report.—Ed.) 

G.P./r.K. Suit decreed. 

A. I. R. 1920 Bombay 1 41 (1) 

Macleod, C. J, and Heaton, J. 

Bdi Rami —Applicant. 

v. 

Jaga Dullabh and others —Opponents. 

Civil Appln. No. 105 of 1919, Decided 
on 5fch December 1919, from order of 
Sab-Judge, Bulsar, in Suit No. 30S of 
1918. 

Civil P. C. (5 of 1903), S. 115—Scope of 
—Interlocutory order* not barring further 
progress of suit are not rcvisable. 

An interlocutory order, whether it is right or 
whother it is wrong, which does not prevent 
tho further progress of the suit, is not open to 
revision by the High Court under S. 115. Tho 
power of the Court under that section is limited 
to a decided case in which no appeal lies. 

(P 141 C 1] 

M. K . Thakore -for Applicant. 

O. N. Thakor —for Opponents. 


sary to point out that an application like 
this, made during the cour-e of a trial 
asking the Court to exercise its powers 
under S. 115 iu the matter of interlocu¬ 
tory orders, cannot be countenanced. If 
such applications are made in future 
they should not be admitted. The rule 
is discharged with costs. 

Heaton. J. —1 entirely agree. It seem 3 
to me that if there is one kind of case 
which S. 115 most .emphatically points 
to as not falling within its terms, it is a 
case like the present, where there is an 
interlocutory order on an incidental 
matter which does not prevent the fur¬ 
ther progress of the suit. How that can 
be brought within the words “a decided 
case in which no appeal lies," I myself 
am unable to understand. 

G.p./r.k. Rule discharged . 

A. I. R. 1920 Bombay 141 (2 ) 

Macleod. C. J. and Heaton, J. 

Maiicklal Motilal —Defendant—Appel¬ 
lant. 


Macleod, C. J. This is an application 
by defendant 6 in tho suit asking us to 
exorcise our powers under S. 115, Civil 
P. C. Tho facts are shown in the judg- 
mont of the Subordinate Judge, dated 
25th January 1919: 

''Tho applicant was sorvod with summons on 
3rd August 1916; sho had to bo presont on 18th 
October; sho romainoi ab3ont on the said dito 

5? * oi :L ft9 °? fcwo Rowing dates, namely. 8th 
Novombor and 12th Docembor. On 10ih Jaq- 

8 ^° il? S °“i° d .u hi6 a PP licati °o praying the 
Auk a3 '^ 0 V 1 ? ° rder t0 P rocoed with the 

a S 9ln8t her passod on 16th Oclo- 

The Judge said: 

aftoTc^^n? ti0a °PP° sod b y tho plaintiff; 

j **‘carefuHyconsidering applicant’s affidavit 

inc ab?«° t f 8a f tl8fl0 l th ? t Ph0 wa9 i usti6od be- 
AfUr ol 1 f ° r abo , ut moro than fivo months 
cedin* Sdrvod .7, ith a summons. Con- 

Inoht x 9h0 WM * H on 18th October, she 
" h i to , havo moved tho Court as soon as sho 
was cured; not having chosen to do so, sho is 

and o D l ^ fc f °k ftny ln f. u, 6° nco in the matter, 
and so I reject her application with costs/' 

That was an interlocutory order 
which, whether it was right or whether 

DnZ%Ti° K n8 A do ' 3 nob deoid * oase. 

toUtH'l 16 i ° ? ,gh ° 0Urt may oal1 
hZn* "T/i ° l any oas0 whioh has 

to ?imh PT fl t n y ftny Courb sub ordinate 
nLflfi °°«rt in which no ap- 

P0W.r to “' 6t8tes "° 

power to oall {° r the raoord of any oaga 

nate fcath/i" ^ b ? * Court subordi¬ 
nate to the High Court. It seems neoes- 


V. 

Mohanlal Narotamdas — Plaintiff— 
Respondent. 

Seoond Appeal No. 518 of 1915, Deci¬ 
ded on 14th November 1919, from deoi- 
sion of Dist. Judge. Ahmedabad, in \r. 

peal No. 518 of 1915. 

EnsemenU—Privacy—Invasion of privacy is 
actionable wrong in Gujarat-Neighbour can¬ 
not be allowed to construct so os to enable 
nim to overlook. 

Ill tho Province of Gujarat thero is a custom¬ 
ary usago which makes an invasion of pri¬ 
vacy an actionable wrong; and a man may not 
cherofore opon now doors or windows in his 
bouse, or make auy now aporturos or enlarge old 
?"•?-* n a -which will enable him toover- 

vWi P °, r ,On M 0( his neighbour’s premises 
which are ordinarily secluded from observation. 

G. N. Thakor — for Appellant. ^ 

H. V. Divatia —for Respondent. 

Macleod, C. J. —In this case tie 
plaintiff sued for several injunction 
against the defendant, his neighbour Ha 
suooeoded in getting an injunotionSrom 
the Distriot Judge, restraining the ffifeig* 
dant from invading the privaoy «F hSL 
bedroom by opening a window in tlm 
additional storeys ereoted by him. Thir 
Judge has found as a matter of faot that 
the privaoy of the plaintiff was not in¬ 
vaded direotly before tho house of tho 
defendant was raised, and he has given 
effeot to the decisions of this Court 
whioh have held that in the Province of 
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Gujarat there is a customary U3aga which 
oikos invasion ot privacy an actionable 
wrong, and that a man may not open 
now doors or windows in his house, or 
make any new apertures, or enlarge old 
ones, in a way which will enable him to 
overlook those portions of his neighbour’s 
premises which are ordinarily secluded 
from observation. That is laid down in 
Tit uni shankar Ilargovan v. Trikam Narsi 
(1). The Court said:* 

" A series of decisions extending over a long 
number of ye us, and commencing with 1 
>72, has settled this question.” 

Those decisions must no doubt have 
been founded on evidence, at any rate 
we must presume that, and as the case 
cited lias never been overruled, in second 
appeal it is impossible for us to say that 
the decision on a question of fact was 
wrong. Therefore in the Province of 
Gujarat this customary right of privacy 
I must betaken to have been proved. The 
only ground upon which it m*y bo ar¬ 
gued that the docision of the learned 
District Judge was wrong was that the 
plaintiff before the defendant altered his 
building had no privacy for this particu¬ 
lar room. For if already there was a 
window in the defendant’s house wbioh 
looked directly into the plaintiff s bed¬ 
room. it would make no difference if 
more windows were added which also 
overlooked the plaintiff's room. But the 
learned Judge has found as a fact that 
the plaintiff had a right of privacy for 
this particular room, and that right of 
privacy was not affected by the fact that 
a man with a flexible neck standing on 
the defendant’s agashi (which did not 
actually belong to the house in dispute) 
might be able to crane over and thus see 
a portion of the plaintiff's bedroom. That 
as the learned Judge remarked would bo 
a positive act of spying. I do not think 
that it could be said that the plaintiff 
has not acquired a right of privacy for 
his bodroom, merely because a persou by 
doing something, wbioh he ought not to 
do, might be ablo to look into a portion 
of it. In my opinion therefore the deci¬ 
sion of the learned District Judge was 
right. The appeal should ho dismissed 
with costs. 

Heaton, J —I agree. It was argued 
that tho somewhat peculiar exception to 
the general law which has been applied 
to tho Province of Gujarat really ough t 
"(Tj IL8G8-69] 5 1). FT O. K. ( A. O. J7) 4*2. 


not to he applied. Wo have an instance 
of it in tho ciseof Manishankar Ilargo¬ 
van v. Trikam Narsi (l) anl it is now 
too well-recognised to he successfully 
disputed. It is not contended iu this 
case that the person aggrieved belongs 
to a class who do not by custom obtain 
the benefit of this law as to privacy, lb 
may be there are people on whom this 
peculiar custom confers benefit, and 
others who do not take that benefit. But 
no point of that kind i9 raised here. 
Therefore we have to accept first of all 
that the rule as to privacy applies in this 
neighbourhood; and secondly, that it ap¬ 
plies to the plaintiff. That being so, tho 
questions whether his privacy was real 
before tho present additions to the de¬ 
fendant's house, and whether that pri¬ 
vacy is now invaded by reason of those 
additions, are both purely questions of 
fact. They are not and cannot as far a9 
I can seo. he questions of law. The 
Judge below has fouud on those questions 
of fact. Ho is right iu his application of 
the law, and I think his decision must 
he affirmed and the appeal must he dis¬ 
missed with costs. 

(i.p./n.K. Appeal dismissed. 

A. I. R. 1920 Bombay 142 

MACLEOD, C. J. AND HEATON, J. 

Kisandas Laxmandas Bairagt and 
another— Plaintiffs—Appellants. 


v, 

Dhondu Tiikaram Narvade and another 
—Defendants—Respondents. 

Second Appeal No. 240 of 1918, Deci¬ 
ded on 27th November 1919, from deci- 
sion of Dist. Judge. Ahiuednagar, in Ap- 

poal No. 200 of 1916. , 

1 Contract Act (9 of 1372). S*. 23 and 24 

Pa.t cohabitation it no consideration tor 

lr Ttransler of property in favour of a mistress 
the real consideration for the transaction being 
past cohabitation is void because past cohabita¬ 
tion is not good consideration for a ‘ ( “ , J h c r ®j 
property. L 

V. D. Kamat — for Appellants. 

P. 1). Shintjne —for Respondents. 
Judgment.— The plaintiffs sued for 
possession of a house as owners alleging 
a sale for Rs. 100 to plaintiff 2 by defen¬ 
dant 1. The trial Court found that theie 
was no money consideration for the sale 
and that as plaintiff 2 had boon the 
mistress of defendant 1, the real con¬ 
sideration for the transaction was past 
cohabitation. That was not tho case 
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made out iu fcbo plaint and if, as we are 
^old the point had never been decided in 
this Court, wo are decidedly of opinion 
now that past cohabitation will not be 
good consideration for the transfer of 
{property. The facts of this case go even 
farther, because it was not merely the 
case of plaintiff 2 being the mistress of 
defendant 1, but of the connexion bet¬ 
ween the two beiDg adulterous as plain¬ 
tiff 2 had a husband living. Therefore, 
it comes to this: that the transaction was 
really a gift, and as the property was 
joint family property between the defen¬ 
dants and there had beeu no partition 
the fact that defendant 1 purpor¬ 
ted to sell half the house would not 
thoreby effect a partition. Therefore, 
whichever way we look at it, the plain¬ 
tiff must fiil and the appeal is dismissed 
with costs. 

fl.P./ft.K. Appeal dismissed . 
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Macleod, C. J. and Crump, J. 

Oanpatrao Appaji Jagtap —Plaintiff— 
Appellant. 

v. 

Bapu Tukaram —Defendant—Respond¬ 
ent. 

Second Appeal No. 711 of 1918, Deci¬ 
ded on 18th December 1919, from deci¬ 
sion of Joint Judge, Poona, in Appeal 
No. 44 of 1914. 

(a) Deed—Variation—Deed duly executed 
and registered cannot be altered by any sub¬ 
sequent endorsement. 

A party who has put his signature to a docu¬ 
ment which is cloarly a silo deed oannot alter 
the nature of that document by writing on it 
when the document is registered that it means 
something olse than it really appears to be. 

(b) Evidence Act (1 of 1872), sT92^(6)— 
when extrinsic evidence is not allowable 
slated. 

Wbero a document itself is a perfectly plain, 
straightforward doouraent no extrinsic evidence 
is required to show in what manner the language 
of the document is related to existing fads. It 
is only where the torms of a document itself 
require explanation that evidence can be led 
within the restrictions laid down by Prov. 6, to 

S# ~ t p 145 C 

G. o. Rao and B. X, Mehendale —for 
Appellant;. 

Jinnih and S. R. Bakhale-lox Res- 
pendant. 

Judgment— The plaintiff brought this 
suit to redeem the plaint land which had 
been mortgaged to the father of defend, 
ant 1 by three brothers. Balvantrao. 
-Namdeo and Tatya, by a deed of mortgage 


for Rs. 700 on Stb August 1865. Cue 
U:imji purported to buy the equity ot 
redemption by a sale deed in 1807, and 
the present plaintiff is an assignee from 
Ramji. After the three brothers hud 
executed the deed in favour of Ramji in 
1867, two of them, Tatya and Namdeo, 
purported to sell to two persons, Savlya 
and Pandu, their right in the equity of 
redemption, and thereafter, in execution 
of a decree against Balvantxao, his right 
in the equity of redemption was put up 
for sale and bought by defendant 1. 
Defendant 1 also alleges that as Savlya 
and Pandu filed a redemption suit, 
and after getting a decree for redemption 
failed to redeem the property, their right 
to redeem was barred, and therefore 
defendant 1 became entitled absolutely 
to the mortgaged property. 

The proceedings have gone through 
various phases in the lower Courts, in 
the trial Court the plaintiff was granted 
a redemption decree which appears at 
p. 19. 

On appeal the case was remanded to 
the trial Court for findings on the follow¬ 
ing issues: 

(l) Was the sale deed to Ramji iu 18G7 really 
a mortgage ? (2) If it was a mortgage, to what 
relief is the plaintiff entitlod ? 

The case on remand came before ano¬ 
ther Subordinate Judge, and he referred 
to the facts already recorded and came 
to the conclusion that what purported to 
bo a sale to Ramji in 1867 was really a 
mortgage and on that finding he held that 
the plaintiff was entitled to rooover 
Rs. 133-5-4 as secured on Survey No. 120 
out of the plaint land. 

The oase then came baok to the lower 
appellate Court again before another 
Judge, who dismissed the suit on the. 
ground of limitation. 


>ve are oi opinion that both Courts 
have taken into consideration evidence 
whioh they ought not to have taken in 
construing the document of 1867, whioh 
is Ex. 71 in the case. That is clearly a 
sale deed looking at the language of the 
document. There can be no two words 
about that. It is difficult to see how anv 
disoussion could have arisen, and how 
any decision could have been arrived at 
and that the document on the face of it was. 
anything olse exoept a sale deed, and, as 

° a ? 89t ^ ar {t0aa fche judgments. 

both Courts rafar to it as a sala deed. 
An attempt was made by the defendant 
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to show that tho transaction evidenced 
by that document was a sham transac¬ 
tion, but lie failed entirely to prove that 
allegation. But the appellate Court has 
come to tho conclusion that Ex. 71 must 
be read as a mortgage. The learned Judge 
has rightly excluded the evidence of 
intention. But he has admitted exactly 
the same evidence that would have been 
admitted if evidence of intention bad 
been allowed under Prov. G to S. 92, 
Evidence Act, and he ha3 come to the 


conclusion really that, when the parties 
executed the sale deed, they intended 
that it should be a mortgage transac¬ 
tion. The only circumstance upon which 
the defendants could possibly rely 
for their contention is the statement 
made by Baivantrao when acknowledg¬ 
ing execution before tho Registrar, in 
which he roferred to the document as a 
sale by way of a mortgage. I cannot see 
myself how a party who lias put bis 
signature to a document, which is clearly 
a sale-de6d, can alter the nature of tho 
document by writing on it, when tho 
document is registered, that it means 
[something else than it really appears to 
be. Then the learned Judge ha3 con¬ 
sidered various facts with regard to the 
value ot tho proporty and the inadejuacv 
of consideration, all which may be evi¬ 
dence that the three brothers, when they 
executed a sale-deed, intended that it 
should bo a mortgage. 

Wo think tbo case elearly comes with¬ 
in the decision in Dattoo v. Ramchandra 
(l). Sir Lawrence Jenkins, C. J., said: 

"If we look to the deed nlone, it is clear that 
the decree is correct, and that tho plaintiff's 
father parted with his interest in the property. 
But it is said that tho circumstances to which 
we have alluded require that we should draw 
an inference that the document is not what it 
appears to be. We can only understand that as 
meaning that the document was accompanied 
by a contemporaneous oral agreement or state¬ 
ment of intentiou which must be inferred from 
these several circumstances. But it has been 
pointed out by the Privy Council in Dalkislicn 
Das v. \V. F. Lcj'jc (2) that in questions of this 
kind the Courts in India must be guided by S. 92, 
Evidence Act. 

Tho defendant lias relied upon a dictum 
of the Privy Council in Jhanda Singh v. 
Slieikli I Vahid ud.din (3), where their 
Lordships say: _ 


(1) [190C] 30 Bom. 110. 

(2) 11900] o» All. 149=27 I. A. 53=i Sir. 001 

(3) A P, L R. 1910 P. C. 49=33 All. 570=43 I. 
A. 2S4=3G I. C. 33 (P. C-). 


“It was not disputed that the test in such 
cas^s is the intentiou of the parties to the in¬ 
struments. That intention however must be 
gathered from the language of the documents 
themselves viewed in the light of the surround¬ 
ing circumstances." 

That is evidently a reference to Prov. G 
S. 92, Evidence Act, which states that 

any fact may be proved which shows in what 
manner the language of a document is related 
to existing facts." 

That is one cf the provisos which is 
the despair of tii9 Judge and the joy of 
the lawyers. It may be read in many 
ways. But it is not easy to see in what 
sort of a case this proviso would bo 
directly applicable. If you have to look at 
surrounding circumstances in order to 
ascertain tho intention of the parties 
which has already been clearly expressed 
in tho deed, it seems to mo it would ho 
very easy to go over tho line and attempt 
to prove from tho surrounding circum¬ 
stances that tho intention of tho parties 
was not what it appears to be. A very 
general statement no doubt is made by 
tho proviso, and what their Lordships 
say m the passage I have just read is 
merely a repetition of the proviso. But 
on reading tho whole of the judgment in 
that case, it seecns clear that they had 
not applied that proviso to tho facts of 
that cise, as they merely considered the 
two documents before them and gave 
them the construction which they 
thought was tho proper one from the con¬ 
sideration of what was written in the 
documents themselves. 

Wo have also been referred to tho de¬ 
cision in Maung Kyin v. Skive La (4). 
But the facts of that case are entirely 
different, because there tho interests of a 
third party were involved. Tho head- 
note in 45 Cal. says. 

"The language of S. 92, Evidence Act, 1S72, 
with regard to a "contract, grant or disposition 
reduced to writing" in terms applies, and ap¬ 
plies aloue, "as between the parties to any such 
instrument or their representatives in interest. ’ 
Wherever, accordingly, evidence is tendered as 
to a transaction with a third party, it is not 
governed bv the section or by the rule of evi¬ 
dence which it contains, and in such a case 
therefore the ordinary rules of equity and good 
conscience come into play unhampered by tho 
statutory restrictions...Iu this case both the 
grantor and grantee in transactions by deed re¬ 
garding certain land were shown by tho evi¬ 
dence to have dealt with it with the knowledge 
that it belonged to a third person who was not 
a "party to tho deeds or a representative-in-in- 

terest of a party" to them. Held, th at S. 92, 

TiTa. I- R- 1917 P. C. 207=45 Cal. 320=41 I. 

A. 236=42 I. C. 642 (P. C.). 
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Evidence Act, was no bar to the admission of 
evidence to show what was tho true nature of 
(he transactions: it did not prevent fraudulent 
dealing with a third person’s property." 

In Balkishen Das v• TV. F. Lcgge (2) 

their Lordships said: 

"The case must therefore be decided on a 
consideration of the contents of the documents 
themselves with such oxtrinsic evidence of 
surrounding circumstances as may be required 
to show in what manner the language of the 
doc urn out is related to existing facts.” 

That appears to mo to show that where 
a document itself is a perfectly plain, 
straightforward document, no extrinsic 
evidence is required to show in what 
imanner the language of the document is 
related to existing facts. There may be 
’cases where such extrinsic evidence is 
required, and it will therefore be admit¬ 
ted. But it oan only be in such cases 
where the terms of the documents them¬ 
selves require explanation, and then evi¬ 
dence can be led within the restrictions 
laid down by tho proviso. 

Then I may refer to the case of Jhanda 
Singh v. Sheikh TVahul-ud.din (3), where 
their Lordships, after dealing with the 
English cases on the subject, said: 

"There U one other remark of-Lord Oran- 
worth'a in Alderson v. White (5) which is parti- 
oularly applicable to the present case. Ho said: 
*'I think a Court after a lapse of SO yoars ought 
to require cogent evidence to induco it to hold 
that an instrument is not what it purports to 
be." 

So assuming in this case we are pre¬ 
pared to allow evidence to show that this 
document is not a sale deod but some¬ 
thing else; still on general prinoiple it 
would certainly be extremely undesirable, 
after tho document had stood more than 
60 years, to allow evidence to be led to 
show that tho document is not what it 
appears to be on .the face of it, unless it 
he demonstrated to our .complete satis¬ 
faction that the legislature entitled us to 
admit such evidence. The learned appel¬ 
late Judge seems to have been led away 
by the use of the words “creditor and 
debtor" in Ex. 71 as showing that the 
position of creditor and debtor continued 
after the document was executed. But 
from the contents of the document itself 
it appears that part of the consideration 
was the amount previously due, and that 
accounts for those words being used. In 
my opinion therefore the decree of the 
.lower appellate Court must be sob aside 
and the original order of th e trial Court 

(6) [1858] 2 De G. <fc J. 97=4 Jar. (n s ) iok— 
6 W. R. 242=44 E. R. 924=119 R* R^ 88 _ 
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Ahmad Asmal v. Bai Bibi 

allowing the plaintiff to radeem on pay¬ 
ment of Rs. 4GG-10-8, etc., must be res¬ 
tored. Up to 19th December 1913 the 
defendants are entitled to their costs. 
After that the plaintiff is entitled to his 
costs. 

G P./r.k. Decree set aside. 
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MACLEOD, C. J. AND HEATON, J. 

Ahmad Asmal Muse- —Appellant. 

v. 

Dai Bibi — Defendant — Respondent. 

Second Appeal No. 604 of 1913, Deci¬ 
ded on 18th December 1919, from deci¬ 
sion of Dist. Judge, Broach, in Appeal 
No. 63 of 1914, 

(a) Bombay Bhagdari Act (5 of 1862), S. 3 
—-Waste—Gift of portion by life tenant con¬ 
stitutes waste. 

A gift of a portion of tho properly of which 
the donor is a life-tonant constitutes waste un¬ 
less some necessity can bo set up by the person 
making the alienation. ’ [P 14G C 2] 

(b) MaHomedan Law—Alienation—Widow, 
by custom life tenant of bhagdari property 
cannot alienate for spiritual benefit of hus¬ 
band. 

A Mabomedan widow, who according to cus¬ 
tom is only n lifo tenant of the Bhagdari pro¬ 
perty which belonged to her husband, oannot 
mako gifts of tho ostate as if she wore in the 
position of a Hindu widow who is entitled to 
mako alienations to secure spiritual benofit to 
her husband. [p 14G 0 2] 

(c) Civil P. C. (5 of 1908), O. 40, R. 1-I n . 
tention to transfer by widow though not 
amounting to waste gives sufficient reason 
for appointment of receiver. 

Tbe faot that a lifo-tonant is anxious to 
transfor tho estate to a third porsou might not 
amount to wasto, but it might constitute a 
danger to the interests of tho reversioner which 
might justify a Court to protect those interests 
by the appointment of a Rocoiver. [P 149 0 2] 

G. S. Rao —for Appellant. 

G. N. Thakor —for Respondent. 

Judgment.— This suit was originally 
brought at the beginning of 1918 by the 
plaintiff. He sued to have a declaration 
that he was the nearest agnate of the 
deceased Adam Amanji and that defen¬ 
dants 1 and 2 aoquired no rights by his 
will and that therefore he the plaintiff 
was entitled to the property in suit after 
the death of defendant 1. Admittedly 
the property in suit is bhagdari property 

SlgTriArf ‘ hS pr °' i8i °“ »' Ito 

The trial Court on 15th October 1914 
passed the following order: 

Deolared that tho plaintiff is th* 
agnate of the dooaaaed Adam and is entitled » 
succeed to his bh*g property in 's ,W Zii* \x° 
death of defendant -1. Declared that thT will 
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of the deceased Adam is inoperative in so far 
as the bhag property in suit is concerned and 
defendant 2 does not acquire any right to the 
said property under the said will against the 
plaintiff. Plaintiff’s prayer for the appoint¬ 
ment of a Receiver is rejected.” 

An appeal was filed against that order 
and the suit was dismissed with costs 
throughout on the plaintiff by the learned 
District Judge. On the question whether 
or not the will of Adam was invalid tin- 
der Mahornedan Law, the learned Judge 
held that the Will was not invalid and 
further that the plaintiff was not entitled 
to impugn it. He therefore did not deal 
with the question whether the plaintiff 
was entitled to the appointment of a re¬ 
ceiver. 

An appeal was filed in the High Court 
and that decree of the learned appellate 
Judge was set aside, and the case was re¬ 
manded for disposal upon the other ques¬ 
tion discussed in the trial Court. The 
learned Judges said: 

“If there has been waste or there is danger to 
tho estate established, a possible reversionary 
heir may come in and ask for relief. There are 
cases of waste alleged and there is danger of 
transfer to defendant 2 suggested.” 

The case therefore went back to the 
District Judge, and ho was of opinion that 
as no waste had been established and as 
no transfor of any lands to defendant 2 
was proved, there was no necessity to 
appoint a Receiver. In spite of the find¬ 
ings of the High Court he dismissed the 
plaintiff's suit with costs throughout. 
That in any case was a decree which 
cannot for a momont ho supported. 
Clearly the plaintiff was entitled to have 
the order of the trial Court restored with 
regard to the first two declarations, that 
he was the nearest agnate of the decea¬ 
sed Adam and that the will of the de¬ 
ceased Adam was inoperative. Now it is 
admitted on the question of waste that 
defendant 1 had given away two survey 
numbers on a demand by the panch after 
the death of her husband, and defendant 
1 alleged that her husband agreed orally 
to gives this property to the Masjid. 
There was no provision in the will about 
giving any land to the Masjid, and so 
we have this to • consider, the widow 
made a gift of these two lands to the 
Masjid when she was only entitled to a 
life interest in the bhagdari property. It 
is quite true that nothing was said about 
the provisions of S. 3. Bhagdari Act, and 
tho question whether this alienation is 
valid or invalid under S. 3 wculd depend 


upon whether these two survey numbers 
constitute a recognized subdivision of a 
bhag. It seems to me pretty obvious 
that they cannot possibly do so. 

But apart from that we have to consi-, 
der whether the gift of a portion of the 
property of which the donor is a life 
tenant constitutes waste. On general 
principles it certainly must be coDsi-< 
dored waste unless some necessity can 
be set up by the person making tho alie¬ 
nation. That is not suggested in this 
case. But the authority of Khub Lai 
Singh v. Ajodhya Misser (l) has been 
dragged in on the false analogy that a 
Mahornedan widow, who according to! 
custom is only a life tenant of the bhag- 1 
dari property which belonged to her hus¬ 
band, can on that account make gifts of 
the estate as if she were in the position 
of a Hindu widow who is entitled toj 
make alienations to secure spiritual bene¬ 
fit to her husband. That is an absolu¬ 
tely false argument, and it shows the 
necessity of exercising great care when 
one is considering tho succession to 
the estate of a Mahornedan when it ap¬ 
pears to bo governed by a particular law 
as regards the property concerned. It 
is only because there is a particular cus¬ 
tom with regard to the succession of 
bhagdari property that defendant 1 has 
a life interest with remainder to the re¬ 
versioner instead of having a widow’s 
share in her husband’s property. But 
by no process of reasoning otn you come 
to the conclusion that on that account 
she is for all intents and purposes exac¬ 
tly in tho position of a Hindu widow. 

There is also evidence that defendant 1 
was anxious to get the lands transferred 
to the name of defendant 2. That by it¬ 
self might not constitute waste, but it 
might constitute a danger to the interests 
of the reversioner which a Court might 
take into consideration on the question 
whether his interests should he protec¬ 
ted. Considering the attitude of the de- ) 
fondants, and tho fact that they are pro- 
bably collecting tho rents of the property 
through some agency, there is no reason 
why the Court should not protect the in-; 
terestsofthe plaintiff by appointing a 
Receiver. Tho decree of the lower ap¬ 
pellate Court will ho set aside. ^here 
will he the two declarations as ordered 
by the trial Court on loth October 1JU. 

and the - - 

(T) [191CJ 43 Cil. 67 1=31 l. <■). 438. 
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trial Court for the appointment of a Re¬ 
ceiver. The costs up to the remand 
order of the High Court were due to the 
fact that the testator had made a will, 
and whether it was valid or invalid in 
the circumstances of the case was a ques¬ 
tion which required to be decided by the 
Courts. Therefore, following the ordi¬ 
nary rule, costs must come out of the 
estate up to the date of the remand 
order. But the oosts after the remand 
order dealt purely with the question of 
waste and must be paid by the defen¬ 
dants. 

G.P./r.K. Order net aside. 
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Shah and Hayward, JJ. 

Mahmadsaheb Appalal Kaji —Appel¬ 
lant. 


v. 

Secy, of State and another —Respon¬ 
dents. 


Second Appeal No. 922 of 1917, Deci¬ 
ded on 1st August 1919, from decision of 
Dist. Judge, Belgaum, in Appeal No. 264 
of 1916. 

Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4 ik) —Civil Court's jurisdiction in 
•uil for title to kaji insoi based on Inam Com¬ 
missioner’s order and for declaration of ille¬ 
gality of order to pay rent for inam land is 
not barred. 

A suit by tho holdor of a kaji inam, based 
upon a decision of tho Ass stant Inam Commis¬ 
sioner under tho Bombay Titles to Rent-free 
Kstatos Act. 1852, for a declaration that an order 
of tho Collector, that the plaintiff should pay 
certain rent in rospect of the inam lands or that 
the lands.uld bo forfeited is illogal and ultra 
vires, is cognizable by a civil Court under S. 4-k, 
Bombay Ravouue Jurisdiction Act, and tho cir¬ 
cumstance thkt tho plaintiff is an alienee from 
the original grantoo does not take tho suit out 
01 tho provisions of the clause. fp 148 C 1 ] 

A. O . Desai —for Appellant, 

O. S. Rao and J . Q. Rele —for Respon¬ 
dents. 

Shah, J.— The plaintiff in this case 
sues for a declaration that the order of 
the Colleotor, dated 2nd June 1914, direct¬ 
ly that he should pay certain rent on 
the lands m question or that the lands 
should be forfeited, is illegal and ultra 


Defendant 1 (the Secy, of State 
India in Conncil) and defendants 2 am 
in whose favour the said order was ma 
contended m the trial Court that t 
jurisdiction of the civil Courts was oust 

5 y . b ;.* ( 7 , ,“° n ? ba y Revenue Jurisdioti 
Aot (LO of 1876) and that the order w 


justified by the rules framed by the Gov¬ 
ernment in 1908 in exercise of the 
powers conferred by Ss. 8 and 10, Bombay 
Act 11 of 1852, and Act 7 of 1863, S. 2, 
CL (3), regarding the resumption and con¬ 
tinuance of service lands. 

The trial Court held that the jurisdic¬ 
tion of the civil Court was not ousted, 
that the rules did not justify the order of 
the Collector, and that he was entitled 
only to levy the full assessment. It ac¬ 
cordingly declared that the Collector was 
not entitled to recover from the plaintiff 
any sum exceeding the full assessment of 
the lands in suit and ordered a refund of 
the sum recovered in excess of the full 
assessment in pursuance of the Collector’s 
order. 

Defendant 1 acquiesced in this view 
before the lower appellate Court; and the 
contentions raised by defendant 3 as to 
the validity of the rules in relation to 
the service lands in question and as to 
jurisdiction under S. 4 (a), para. 3, were 
disallowed by the lower appellate Court. 
In the result the decree of the trial Court 
was conGrmed. 

In the appeal before us defendant 1 has 
not raised any objection to tho decree ap¬ 
pealed from. On behalf of defendant 3, 
who is the appellant hero, it is urged that 
the jurisdiction of the civil Courts is ousted 
under S. 4 (a), para. 1. The points raised 
in the lower appellate Court have not 
been urged before us on his behalf; and 
it is not suggested now that the Collec¬ 
tor s order is justified beyond tho.extent 
recognized by the lower Courts or that 
the jurisdiction of the civil Courts is ous- 
ted under S. 4 (a), para. 3. On behalf of 
the plaintiff, no objection is taken to the 
deoree so far as it allows the levy of full 
assessment against him. Thus in this 
appeal we are not concerned with the 
merits of the decree passed by the lower 
Courts, but only with the question of 
jurisdiction raised by defendant 3. 

It is urged that the olaim relates to 
property appertaining to the hereditary 
olhoe of a kazi, which is one oftheoffioea 
expressly recognized under Aot 11 of 1852. 
boh. B R. 8, para. 1, or which is the office 
of a village officer within tho meaning of 
S,4 (a;, para. 1. and that no civil Court 
can exercise jurisdiction in relation there¬ 
to. But the provision relied upon is sub. 
jeot to the exceptions appearing in the 
same seotion. As indicated by the pro¬ 
viso clause (k), if any person olaim to hold 
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property wholly or partially exempt from 
payment of land revenue under an adjudi¬ 
cation duly passed by a competent officer 
under Act 11 of 1852 which declares the 
particular property in dispute to bo 
exempt, such claim shall be cognizable 
by civil Courts. In the present case the 
plaintiff relies upon a decision of the 
Assistant Inara Commissioner, dated 31st 
^December 1852, and claims in effect that 
jthe land in question is wholly exempt 
from assessment. Thesanad subsequently 
granted in 1807 is only a formal expres¬ 
sion of that decision. Thus the plaintiff's 
claim is clearly within the scope of the 
(proviso and cognizable by civil Courts. 

It may be that on the merits he may 
not bo able to substantiate hisclaim fully 
or at all: but that does not affect the 
jurisdiction to consider his claim to hold 
the land wholly free under the decision 
of the Inam Commissioner. 

It is contended however that the plain¬ 
tiff claims as an alienee and not under 
the person upon whom the inam was con¬ 
ferred under the decision of the Inam 
Commissioner and that the exception can¬ 
not apply to him. The proviso in terms 
applies to any person claiming exemption 
from land revenue under an adjudication 
duly passed by a competent officer under 
Act 11 of 1852. I do not see how an 
alienee can be treated as being outside 
the scope of the provision. Further the 
decision of the Inam Commissioner ex¬ 
pressly saves the rights of other persons, 
whose names may not appear in the deci¬ 
sion, and it is made clear that the deci¬ 
sion should he taken to mean how long 
the land is to he continued free from as¬ 
sessment. 

In this view of the matter it is not 
necessary to consider the effect of S. 5(a), 
which has been relied upon by the plain¬ 
tiff as saving the jurisdiction of the civil 
Courts in a suit like the present. The 
plaintiff s contention is that his suit 
is against Government to contest the 
amount claimed and recovered as land 
revenue on the ground that such amount 
is in oxoess of the amount authorized in 
that behalf hv Government. He further 
contends that the amount claimed and 
recovered under the Collector s order is 
land revenue within the meaning of the 
Bombay Revenue Jurisdiction Act, and 
that it is in excess of the amount autho¬ 
rized by Government under Act 11 of 
1852 or under the sanad. On the other 
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side it is contended that the amount must 
be deemed to have been authorized under 
the rules framed by the Government in 
190^ and that S. 5 (a) cannot save the 
jurisdiction of the civil Couits. The 
plaintiff's contention is not without force. 
Lu* as I nave said, it is not necessary to 
decide this question. The only point 
raised on behalf of the appellant as to 
the jurisdiction of the Court fails. 

The question relating to the moaning 
of “resumption" of an inam under Act 11 
of 1852 in respect of service lands per¬ 
taining to any hereditary office useful to 
the village community as distinguished 
from the State has been incidentally 
argued. But it does not affect the point 
of jurisdiction in any way. It is really 
a point touching the merits of the Col¬ 
lector's order; and neither party has ob- 
joctel to the decree under appeal on 
merits. It is not therefore necessary to 
express any opinion about it. 

The result is that this appeal is dis¬ 
missed and the decree of the lo .ver appel¬ 
late Court confirmed. 

The appellant to pay the costs of res¬ 
pondent 2. Respoudeut 1 to bear bis 
own costs. 

Hayward, J.—I agree. 

G.P./R.K. Decree confirmed. 
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Macleod, C. J. and Heaton, J. 

BJtau A fahadn Toraskar and others — 
Defendants—Appellants. 

v. 

Vithiil Dattatraya Pendharkar —Plain¬ 
tiff—Respondent. 

Second Appeal No. 299 of 1918, Deci¬ 
ded on 2nd December 1919, from decision 
of Dist. Judge. Satara. in Appeal No. 88 
of 1916. . 

Landlord and Tenant—Agricultural land — 
House ancillary to agriculture by tenant of 
agricultural land cannot be removed. 

A tenant of agricultural land is entitled to 
build a dwelling bouse on a portion of his laud 
for his own re3idcuce and in such a way as to 
facilitate hia agricultural work. A 9uit there¬ 
fore hr a landlord for the removal of such a 
building 19 not maintainable. [P 149 C 1, 2] 

K. .V. Koyajee - for Appellants. 

S. R. Bakhalc — ior Respondent. 

Macleod, C. J. —The plaintiff-sued to 
get a declaration that the property in 
suit belonged to him, and that the defen¬ 
dants had no right to build on it. and 
prayed that the defendants might be 
ordered to remove their buildings on the 
suit property, and in default ho might be 
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allowed to remove the same. An issue 
was raised whether the defendants proved 
that they were mirasi tenants, and that 
was found in their favour. But the Judge 
oame to the conclusion that they had no 
right to build on the plaintiff's ground, 
and gave the plaintiff the decree he had 
asked for. 

In appeal the learned appellate Judge 
oame to the conclusion that whether the 
defendants were rairasi tenants or per¬ 
manent tenants or annual tenants the 
question with regard to the buildings was 
the same. He certainly pointed out 
that what the learned Judge iu the trial 
Court really meant was that the defen¬ 
dants had become permanent tenants of 
the land under the presumption arising 
from S. 83 of the Bombay Land Revenue 
Code and such permanent tenants are not 
mirasdars. But he confirmed the decree 
of the lower Court apparently on the 
ground that the defendants as tenants 
could not erect the building in question. 
That depends entirely upon the nature of 
the building, and both Courts apparently 
looked upon the nature of this particular 
building from the wrong point of view, 
and without proper reference to the pre¬ 
vious history of the suit. On the land 
there was previously a thatched hut or 
ohhappar. There were also kuchha huts 
whioh were put up by the predecessor of 
the defendants for the better cultivation 
of the land. The defendants pulled down 
the thatched hub or ohhappar, and erected 
a new building on the site and also on a 
few feet of additional ground. No plan 
of this building was put in, but the evi¬ 
dence shows that the new building of 
stone, brick and mortar had a central 
oourtyard and two puooa verandahs. The 
Judge came to the conclusion that it was 
far too ambitious to be used solely for 
storing implements, tethering oattle and 
other purely agricultural purposes ; and 
judging from the standard prevailing in 
this part of the country it was probably 
meant as a dwelling house. Then he 
considered that the law seems to have 
been well settled that no tenant in this 
country is at liberty to ereot a dwelling 
house upon agricultural holdings for other 
than agricultural purposes and thereby 
to alter the character of the holding. 

That may be perfectly oorrect. But a 
tenant might well be allowed to ereot a 
building on his holding in order that he 
may live there himself, and that is cer¬ 


tainly the law in England, and I cannot 
see. if the defendants in this case pulled 
down the chhappar or hut and utilized 
the space and a small additional space for! 
buildings where they themselves would! 
live when they wanted to be on the land 
for cultivation purposes, that it was con¬ 
trary either to the provisions of the 
Transfer of Property Act, which could 
only he applied by analogy, or to any 
other law that I am aware of. 

The head-note of the case of Bamana- 
dhan v. Zamindar of Ramnad (l) shows 
that the Zamindar sued for an injunction 
to compel the defendant who held agricul¬ 
tural lands comprised in the Zamindari 
with occupancy rights, to demolish a 
dwelling house which ho had erooted 
thereon for purposjs not connected with 
agriculture. 

Apart from that the customs of the 
country may vary in different districts. 
It may be the custom in one district that 
the agriculturists should all live in the 
villages and that no building oould bo 
erected in the land. In other districts 
it may bo the custom for agriculturists to 
ereot buildings on the land in order that 
they may stop there during the cultiva¬ 
ting season. That is what has happeued 
in this case. The only ground on whioh 
the judgment can be supported would be 
that this building was of such a subs¬ 
tantial character that it was far too good 
to be used for agricultural purposes. But 
that is not the question. If it is put up 
for agricultural purposes it does not matter 
how much the buildei had spent on it. 
The plaintiff has not been able to show 
that this building erected on the old site 
oould not possibly be used, and would not 
be used, for agricultural purposes, and ho 
would have to prove that before he could 
possibly succeed. In my opinion the order 
of the lower appellate Court was wroug. 
The appeal must be allowed and the suit 
dismissed with costs throughout. 

Heaton, J. —I also think the suit must 
be dismissed with costs throughout. After 
reading both the judgments of the Courts 
below I find myself unable to understand 
why the claim wa9 allowed. It seems 
that the plaintiff is the landlord and the 
defendant is bis tenant and according to 
the assumption of the first Appellate 
Court, whioh we must accept at least for 
the purposes of the argument, the defen¬ 
dants a permanent tenant. He is not 

(1) [1893] 10 Mad. 407. ' -- 



1 -0 Bombay Fakhkodinsab v. Secy, of State (Shah, J.) 

a mirasdar in tho sense of a person who 


is 


person 

possesses tho occupancy rights. He 
only a tenant, though a permanent one, 
and he is an agricultural tenant. He had 
huU on the land. He has replaced those 
huts by a substantial permanent structure 
which covers apparently very much the 
same area that was covered by the former 
huts including the small intervals bet¬ 
ween them. But I understand from the 
judgments or from the actual measure¬ 
ments given in the judgment of the lower 
appellate Court that this substantial 
building does not cover an area so large 
that it would justify anyone in saying 
that it was there not for agricultural 
purposes, but for some other purpose. 
Nevertheless the Courts came to the con¬ 
clusion that plaintiff, tho landlord is en¬ 
titled to have this permanent structure 
removed because, so far as I can make 
out, it is a dwelling house. It is too 
good to be merely a place for housing 
cattle, keeping agricultural implements 
and so forth. But for a man to build a 
dwelling house on land which ho culti¬ 
vates is not contrary to any agricultural 
purpose. 

As a matter of fact agriculture, speak¬ 
ing generally, is facilitated by residence 
on or very near to the land which is 
cultivated. It can bo hotter conducted 
by a farmer who lives in that way than 
by one who lives at a considerable dis¬ 
tance away in tho village site. It is not 
shown in tho judgments, it is not oven 
suggested, that this substantial structure 
which tho defendant put up was put up, 
not in order that he might live there and 
conduct his agricultural work from there 
but for some other purposes of profit. So 
the impression remains, whether it was 
intended or not, that both the Judges in 
the Courts below have decided that the 
plaintiff’s right to remove the structure 
arises from the circumstance that it is a 
dwelling houge and not a shod. It seems 
to me that to hold that for a farmer to 
build a dwelling house on a portion of 
his agricultural land for his own resi¬ 
dence, and iu such a way as to facilitate 
his agricultural work, is necessarily con¬ 
trary to the intention of an agricultural 
tenancy, in to come to a very remarkable 
and an unreasonable decision. I am 
unable therefore to find that the orders 
made by tho lower Courts follow from 
the facts which they have found, and I 
think that this appeal as proposed must 


succeed and that the 
missed with costs. 
g.p./k.k. 
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suit must be dis. 
Appeal allowed . 
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Shah and Hayward, JJ. 

Fakhrodinsab Mahomed Arif sab — 
Plaintiff—Appellant. 

v. 

Secy, oj State —Respondent. 

First Appeal No. 13 of 191G, Decided 
on 1st August 1919, from decision of 
Dist. Judge, Dharwar, in Suit No. 3 of 
1914. 

Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4 (k)—Claim based on adjudication 
by Inam Commissioner—Suit even by alienee 
for declaration of title to khatibki inam 
and for injunction restraining Collector from 
recovering assessment is not barred by S. 4. 

A suit against tho (Joveru'neut for a declara¬ 
tion th it tho plaintiff is tho full owner of a 
khatibki inam and of tho khatibgiri rights 
appertaining to it, and for au injunction res¬ 
training the Collector from recovering tho full 
assessment from him, the claim being based on 
au adjudication made by the Ioain Commis¬ 
sioner under tho Bombay Titles to Rent-free 
Estates Act of 1852, iftcogniziblo by tho civil 
Courts under S. 4 (k), Bombay Revenue Juris¬ 
diction Act, and the circamstinco that the 
plaintiff claims as alienee from tho original 
khatib docs not take the suit out of tho clause. 

IP 151 C 2] 

G. S. Mulyaonkar, A. G. Desai and 
M . H. Vakil —for Appellants. 

Coyajec and S. S. Patkat —for Respon¬ 
dent. 

Shah, J.—The plaintiff sues lor a 
declaration that he is the full owner of 
the lands in suit and of the khatibgiri 
right appertaining to them, for an in¬ 
junction prohibiting the defendants from 
recovering Rs. 450, annually from him 
and for a refund of Rs. 750 recovered by 
the defendants. 

It is alleged that Fakrudin valad 
Mohamel Kasimsahob was originally the 
khatib in Hangal and that as such he 
held certain lands in inam. These lands 
were allowed to remain with him in 
1856 by the Inam Commissioner under 
Act 11 of 1852. Under circumstances 
detailed in the plaint tho lands and the 
khatibgiri came to he alienated to the 
plaintiff's father in 1864 by Fakrudin's 
daughter-in-law, Pachhabi. Thereafter 
the plaintiff claims to have enjoyed the 
lands free from assessment and per¬ 
formed the services as khatib until the 
Commissioner (Southern Division) made 
an order on 23rd September 1914, direct¬ 
ing that the full economic rent he re- 
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covered from the present; plaintiff and 
be paid to Mahomed Hanif (defendant 3) 
as long a9 he officiated as khatib on be¬ 
half of the inamdar. The Commissioner 
made this order under the rules framed 
by the Government in 1908 under Act 11 
of 1852 and Bombay Act 7 of 1863, S. 2, 
Cl. (3), and their general powers. The 
plaintiff now olaims reliefs in this suit 
on the footing that the said order of the 
Commissioner is invalid and not bind¬ 
ing upon him and that the alienation in 
favour of hi9 father is good. The plain¬ 
tiff also olaims as an heir to Pachhabi. 

It is not necessary to note all the de¬ 
fences, which may be gathered from 
the several issues framed by the lower 
Court. Three issues out of them were 
taken up as preliminary issues. Two 
out of these three issues were dropped 
as having been unnecessarily framed. 
The only preliminary issue considered 
and decided by the lower Court relates 
to the jurisdiction of the Court to enter¬ 
tain the suit. The lower Court held 
that the suit was barred by S. 4 (a), 
Bombay Revenue Jurisdiction Act, and 
accordingly dismissed the suit. The 
plaintiff has appealed to this Court and 
has urged in support of the appeal that 
the jurisdiction of the civil Courts is not 
ousted by S. 4 (a) and that the suit is 
oovored by the exception indicated in the 
proviso Cl. (k), S. 4, and is also saved 
by S. 5 (a) and (b). On behalf of the 
defendants it has been contended that 
the jurisdiction of the Courts is ousted 
under paras. 1, 2 and 4, S. 4 (a) and 
that 01. (k) does not apply as the plain¬ 
tiff is only an alienee, and further that 
the olaim relating to the khatibgiri 
service is not coverd by the proviso. 
Further it is contended that S. 5 (a) 
does not apply as the amount ordered 
by the Commissioner to be recovered as 
the economio rent is really the amount 
authorized by the*Government and that 
therefore there is no excess snoh as is 
contemplated in part 1, S. 5 (a). S. 5 
(b), it is urged, cannot apply to the 
present suit, as it relates not merely to 
a olaim between private parties but to a 
olaim against Government. 

In the present case there can be no 
doubt that in 1856 the lands i q question 
were continued as the permanent offioial 
emolument of the hereditary office of a 
khatib in inam under the deoision of the 
Inam Commissioner. The offioe of 


khatib, though not expressly mentioned in 
Act II of 1852, Soh. B, R. 8, Cl. 1* is one 
of the type contemplated by that clause 
and not by the fifth provision of that 
rule. The plaintiff no doubt claims the 
right to officiate as a khatib. but his suit 
in suhstance is to establish his right to 
hold the land free from assessment. It 
is common ground that the Hereditary 
Offices Act (3 of 1874) does not apply to 
this office. The fact that the Commis¬ 
sioner has acted under the rules framed 
by the Government under Act 11 of 1852 
also confirms the view that Aot.3 of 1874 
has no application. The claim may be 
treated as relating to property apper¬ 
taining to the hereditary offioe of khatib 
recognized under Act 11 of 1852 under 
para. 1 or in part as a olaim to perform 
the duties of the offioe under para. 2 or as 
relating to lands declared by Govern¬ 
ment or any offioer duly authorized in 
that behalf to be held for service under 
the last paragraph of S. 4 (a). Act 10 
of 1876. These provisions are however 
subject to the exceptions mentioned in 
the seotion. The plaintiff’s claim to 
hold the land wholly or partially free 
from payment of land revenue under an 
adjudication duly passed by a competent 
officer under Aob 11 of 1852 is cognizable 
in the civil Courts under CL (k) of the 
proviso to the same seotion. I do not 
think that the oiroumstanoe that he 
olaims as an alienee takes the case out of 
the proviso. It is not necessary to con¬ 
sider the further argument based on S. 6 
(a), though I am by no means satisfied 
that the present 9uit is not saved under 
that clause so far as it seeks to get rid 
of the order of the Commissioner as to 
the economio rent. The case is very 
similar to the second appeal which we 
have just decided, and the point of juris¬ 
diction here mu9t be deoided in the same 
way. 

The olaim to perform the service as 
Khatib, apart from the olaim to hold the 
lands exempt from the payment of land 
revenue, stands on a somewhat different 
footing. That claim is covered in iorm 
by part 1, para. 2, S. 4 (a) and may be 
in form not oognizable by the civil 
Court ; but in substance that part of the 
olaim is a matter between private parties. 
The suit is no doubt, against Government 
and properly so as regards the other 
reliefs. But this relief by itself could 
well be treated as falling under S. 5 (b). 
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Besides it is a prayer of secondary im¬ 
portance in the suit, the principal thing 
being the claim as to lands being exempt 
from the payment of land revenue. It 
may he that on the merits, as to which 
I express no opinion, the plaintiff 'may 
fail to establish that he is entitled to 
officiate as a khatib, but the claim is 
cognizable by civil Courts. 

Several other questions have been 
argued in this appeal as bearing on the 
question of jurisdiction. But they are 
all questions which may affect the merits 
of the plaintiff’s claim and will have to 
be considered by the lower Court when 
it comes to deal with the case on the 
merits. For instance it has been argued 
that the rules of 1906 under which the 
Commissioner has acted are not justified 
by Act 11 of 1852, Sch. 13, R. 8, Cl, 5, so 
far as they are sought to be made appli¬ 
cable to an hereditary office, not falling 
under the said Cl. 5. It is further ar. 
gued that the sanad relating to the land 
shows that the land is inalienable and 
that what is granted is land and that 
what can be resumed is the land and not 
merely the assessment, and further that 
the Government have the right to deter¬ 
mine as to who shall perform the service 
of khatib. It is also argued that what¬ 
ever may be the powers of Government 
with regard to the office, they can only 
resume what they granted in inam under 
Act 11 of 1852. that is, they may levy 
full assessment, hut they cannot resume 
the possession of the lands nor can they 
levy the full economic rent. But those 
are all questions which touch the merits 
of the case and do not atYect in any way 
the point with which we are concerned 
at present. 

I would therefore reverse the decree 
of the lower Court and remand the suit 
to that Court for disposal according to 
law. 

Costs up to date to be costs in the suit. 
Two sets of costs for respondents (one 
for respondent 1 and the other for res¬ 
pondents 2 and 3). 

Hayward, J.—I agree 

G.P./r.H. Decree reversed. 
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Pratt, J. 

TI n ssei n bh a i Cassimbhai —Plain tin. 

v. 

Advocate-General of Bombay and others 
— Defendants. 

Original Suit No. 2835of 1920. Deoided 
on 14th February 1920. 

Mahomedan Law—Wakf—Some heirs sur¬ 
rendering interest over portion—Another heir 
accepting and covenanting to spend one-fourth 
of it in charity—Transfer held valid — Other 
became owner and his declaration held 
created valid wakf. 

Some of the heirs of a deceased Mahomedan 
relinquished all claims to a certain portion of 
the estate of the deceased and L , another coheir 
of the deceased, covenanted that that portiou 
should become her property absolutely and fur¬ 
ther that she would spend oue-fourth of tho 
same iu charity and for the spiritual benefit of 
the deceased : she also constituted and declared 
herself a trustee of the said one-fourth for the 
said purposes. 

Held : (1) that the surrender of the coheirs iu 
favour of L and L's covenant to become owner 
transferred the entire dominion of the property 
to L\ 

(2) that the surrender and the covenant were 
equivalent to a gift and acceptance which was 
a valid transfer as between coheirs of undivided 
property; 

(3) that L having complete dominion of the 
property was competent tc dedicate it by way of 
wakf; 

(4) that L's declaration amounted under the 
circumstances to the creation of a valid wakf. 

[P 153 C 1] 

Vetligara — for Plaintiff’. 

Tyalji and Kanga —for Defendants. 

Judgment.—The plaintiff applies by 
this originating summons for the con¬ 
struction of a deed of partition and par¬ 
ticularly fora declaration as to whethor 
a valid wakf has been created by it. 

The deed of partition was executed by 
the heirs of Husseinbhai Chimnaji Tam- 
boli on 29th June 1899 and by it they 
divided his estate. The heirs were the 
widow, the sister and the paternal uncle, 
and the estate was divided into throe 
parcels, one of which was allotted to 
each heir. The parcel allotted to the 
sister Lalbai consisted of two houses, 
one in Teii Gully and the other in Nag- 
devi Road. The uncle and widow relin¬ 
quished all claims to this parool and 
Lalbai covenanted that the entire parcel 
should become her property absolutely 
from the date of the dood and she further 
covenanted: 

“to spend one-fourth of the same in charity ana 
for the spiritual benefit of the deceased perform* 
ing the corcmony of Agiari Maulood and other 
charities as the deceased used to make, and that 
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she constitutes and declares herself a trustee of 
the said one-fourth for the said purposes.’* 

This is the portion of the deed to which 
the originating summons relates. 

Now, it seems to me clear that the 
surrender of the coheirs in favour of 
Lalbai and Lalbai’s covenant to become 
owner transferred the entire dominion of 
this parcel to Lalbai. This surrender 
and the covenant are equivalent to a gift 
and acceptance which is a valid transfer 
as between coheirs of undivided property: 
Mahomed Buksh Khan v. Hosseini Biki 
(1). Lalbai having complete dominion of 
the parcel was competent to determine it 
by way of wakf. 

According to Abu Yusuf she can do so 
by a mere declaration, but according to 
Imam Mahomed the wakf is not com¬ 
plete until there has been delivery of 
possession. 

The authority of Abu Yusuf on this 
point has received preference in this 
Court in the case of Abdul Razak v. Bai 
Jimbabai (2). Imam Mahomed goes the 
length of saying that a wakf cannot be 
created of an undivided share of pro¬ 
perty. This is the result of his opinion 
that transfer of possession is necessary 
for the completion of a wakf. But wakfs 
of undivided shares in property are com¬ 
mon. Fafcawa Alamgiri prefers Abu 
Yusuf s opinion that suoh wakfs are 

Val L d „ • Bai,li *’ P- 564, Wilson. Edn. 4. 
p. 362. 

It seems therefore that Abu Yusuf’s 
opinion is the correct opinion, and in the 
present oase the settlor having appointed 
herself muttawali or trustee, I doubt if 
oven Imam Mahomed would require trans¬ 
fer of possession. 

It is settled law that a settlor may 
appoint himself muttawali, and the 
words of the deed quoted above are an 
explicit declaration of trust and the pur¬ 
poses are suoh as recognized by Mabo- 
medan law : Wilson, para. 323.A. The 
answer to question 1 is in the affirmative. 

Questions 2 and 3 are referred to the 
Commissioner to ascertain what amount 
should be set apart for the wakf and to 
frame a scheme for the purposes of the 
wakf and to recommend the names of 
persons to be appointed trustees. 

Costs and further directions reserved. 

G.P./r.k._ Order accordingly. 

(1 * [ ( 1888 J 15 Cal. 684=15 I. A. 81=5 SarTi75 

(a) [1912]' 14 I. C. 988. 
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Scott, C. J. and Hayward, J. 

Ash (tram Ganpatram Gor —Plaintiff 
Appellant. 

v. 

Dakore Teynple Commitiee — Defendants 
—Respondents. 

First Appeals Ncs. 75, 76. 73, SO, 1-1, 
122, 149, 203 and 223 of 1915. Decided 
on 11th April 1919. from decision of 
Dist. Judge, Abmedabad, in Misc. Appln. 
No. 12 of 1912. 

Hindu Law—Religious endowment— She- 
vaks are bound to render accounts like trus¬ 
tees—They cannot levy fees for religious ser¬ 
vices in temple—Disciplinary rules can be 
made and enforced, but persons entitled to 
worship cannot be excluded. 

The shevaks of a public temple are not the 
owners of tho temple; they are liable as trustees 
to render an account of their management. By 
virtue of their office they have no authority to 
levy fees in respect of any public religious ser¬ 
vices held in the temple. 

Rules can be made and enforced by the shevaks 
to ensure good order and deceucy of worship and 
to provont overcrowding in the tomple, but sub¬ 
ject to these rules tho right of ontrauce into a 
publio temple, for the purposes of worship, of 
tho members of a caste entitled to worship,there 
is a free right aud cannot be prohibited or sold. 

[P 154 C 2 ] 

G . S. Rao t B . G. Rao t H . F. Divatia , G. 
N. Thalcor , C. Setalvad , JIT. K. Mehta, 
Inverarity , M. TF. Pradhan and N. K . 
Mehta— for Appellant. 

Jayakar , Ratanlal Rajichhoddas and 
Strangman —for Respondents. 

Judgment.—These appeals and applica. 
fcions relate to the rules which have been 
framed under Cl. 12 of this scheme 
and sanctioned in 1914 by Mr. Kennedy, 
the Distriot Judge of Ahmedabad. Tho 
appeals have been filed as appeals from 
orders in execution passed under Cl. 
12 (7) of the scheme by the District 
Judge of Ahmedabad. We think wo 
ought to deal with them as suoh as no 
objection has been taken. No orders 
need therefore be passed on the applica¬ 
tions filed ex majore oaufcela as applica¬ 
tions under Cl. 20 of the scheme reser¬ 
ving general powers of interference to the 
High Court. We have heard Sir Ohiman- 
lal Setalvad on behalf of the Tapodhan 
Shevaks in Appeal No. 80 of 1916, Mr. 
Mehta on behalf of the Khedaval Shevaks 
in Appeal No. 79 of 1915. and Mr. 
Inverarity on behalf of the Skrigor Sho- 
vaks in Appeal No. 78 of 1915. We have 
heard Diwan Bahadur Rao on behalf of 
the Tarwadi Mewada Gors, represented 
in the second suit, in Appeal No, 122 of 
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1915, Mr. B. G. Kao for other Tar wadi 
Me wad a Gors, so represented but by 
mistake struck out of these proceedings 
bv the District Judge, in Appeal No. 206 
of 1915, .Mr. Divatia on behalf of other 
Tar wadi Mewada Gors, not so repre¬ 
sented in Appeal No. 75 of 1915, and 
Mr. Thakor on behalf apparently of an 
altogether different group of Gors in Ap¬ 
peal No. 7G of 1915. We have heard 
Diwan Bahadur Rao again on behalf of 
the representative of the family of Tam- 
bekar in Appeal No. 121 of 1915. We 
have, on behalf of the Temple Committee 
heard Mr. Jayakar, and finally ou behalf 
of the general public, tho Advocate- 
General. 

The contest has been mainly over the 
rules restricting by payment for passes, 
entry into the inner sanctuary of the 
temple known as the Nij Mandir. But 
this was the very dispute between the 
Shevaks and the Tar wadi Mewada Gors 
decided in tho other suit by Mr. Dayaram 
Gidumal, District .fudge of Ahmedabad. 
Ho observed in his judgment: 

"Wo have almost unanimous evidence to the 
effect that bilore the Shevaks nude their rules 
in 188!, their permission for entering the Nij 
Mandir was only tikeu at the time ot the Sa- 
kribhog Dirshan and at no other, and even at 
Saknbhog time no fixed fee was ever demanded 
or paid” 
and again: 

"But although every one could go into the 
Nij Mandir, every ono could not gi up on the 
Sinhasao. The i iol wears ornaments worth 
about a lakh. It stands tc roison therefore 

that permission should bo t»kon for inountiug 
tho platform. It is needed by those who want 
to do Panchamrit or Kesar bnau or Cbaranas* 
parsh. Tho regulation of these must iu tho 
nature of things be done by the Shevaks 
in attendance. The condition regirding 
cleanliness does not appear to have been rigor¬ 
ously enforced, but there is no doubt that Sho- 
vaks aro outitled to refuse permission to any¬ 
one not following tho usutl rules regarding 
person il cleanliness. The Shevaks are to see to 
decency iu worship, but this power- does not 
mean that they can make a swooping rule de¬ 
manding tickets and fees for cutr.iuce. 1 there¬ 
fore hold that according to tho established prac¬ 
tice ot the institution the Gors wore not pre¬ 
vented from entering the Nij Mandir whenever 
it was open, or doing any Dharm i Kriya in tho 
said Maudir; but that whenever such Kriya had 
to bo performed ou the Sinhasao, permission, 
oxpress or implied, used to bo taken from the 
Shevaks in attendance, which permission was 
uevor refused to decent worshippers.” 

He then proceeded to show that the 
Gors wore before tho rules free also to 
enter for Darshan or Dharma Kriya 
with their Yajmans and that before 1883 


Dakore Temple Com?jittee 1920 

the Shevaks had no right to demand 
money from them as entrance fee for the 
Nij Mandir. He next discussed the ques¬ 
tion whether tho Gors could take what¬ 
ever was given to them by their yajmans 
in the Nij Mandir and oame to the con¬ 
clusion that they could, whether given 
inside or outside the Nij Mandir, and he 
remarked that 

"it would appear from some of tho witnesses 
that they eou9ider it a matter of conscience 
to pay the Gor in tho Nij Mtndir." 

fie also stated generally: 

"There is therefore not the least doubt that 
before 1SSS every Hindu (excepting certain low 
caste peoplo like Mochis, etc.) could go freely 
into the Nij Mandir.” 

Ho then considered whether the She¬ 
vaks had any right to change the old 
practice of the institution and frame the 
rules of 1883 for fixed fees and wrote: 

“AH lean sav is that nothing can ho moro 
sc ind ilou 4 , nothing more unjustifiable. I’hoy 
have promulgated these novel rules which would 
make tho h air of any Hindu loving his coun¬ 
try's institution to staud on end. Such open 
sHe of Dirshan tickets his never been practised 
anywhere, and not a single wituoss oxcoot the 
threo or four infatuated ones, who said tho She¬ 
vaks wore ownors, could say a word in favour of 
the Shevaks* power to frame such rules.” 

These conclusions were confirmed and 
oven extended by the exclusion of the ex¬ 
ception in favour of the Sakribhog Dar¬ 
shan by the High Court. Birdwood, J., 
observed: 

"TheSbovaks are not the ownors of tho temple, 
they are iiablo as trustees to render an ac¬ 
count of their management. This was the 
position assigned to them by tho judgment 
in Mmohar Oanesh Tambekar v. Lakkmiram 
Oovindram (l). And wo do not think that by 
virtue of their ofiico, as defined in that oaso, 
they have the authority to levy fees in rospect 
of auv public religious sorvices held in the 
tom pie. Kalidas Jairam v. Gor Parjaram 
Hirji (-2).” 

And Parsons, J., remarked: 

"Such of the rules which forbid admission to 
tho M tndirs, except on tho production of a piss ( 
to bo obtained on payment of a fee, aro undoubt-, 
edly illegil aud ultra vires. Rules can be made 
and enforced by tho Shevaks to ensure good 
order and decency of worship and to provont 
overcrowding in tho templo, but 9ubjoot to these 
rules the right of entrance into a public templo 
such as tho presont, for tho purposes of worship,, 
of tho members of a caste entitled thoro to 
worship, is a free right aud cannot be prohibited 
or sold. Kalidas Jairam v. Gor Parjaram 
Hirji (2) ” . 

No appeal was made from this de¬ 
cree of the High Court to the Privy Coun¬ 
cil. It has however been argued on be¬ 
half of the Shevaks, with the s upport of 

(1) (168ft) 12 Born. 247. 

(2) (1S91) 45 Bom. 309. 
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tbe Temple Committee, that the rules 
have been validated by having been in 
force since 1883 and by having been re¬ 
vived in 1888 by tbe receiver in the pre¬ 
sent suit [Manohar Ganesh Tambekar v. 
Lakhmiram Govindram (l)J, with the ap¬ 
proval of Mr. McCorkell, the District 
Judge of Ahmedabad, and in 1892 of tbe 
High Court, and by having been continued 
in force ponding the framing of fresh 
rules under Cl. 12 (4) by the provisions 
of Cl. 13 of tbe scheme of management 
prepared in 1906 by the High Court and 
finally sanctioned in 1912 by the Privy 
Council. It seems to us however that 
those arguments have no solid founda¬ 
tion, as urged on behalf of the Gors and 
the general public. The radical objec¬ 
tions to the rules have boon repeated by 
Mr. Kennedy, the Distriot Judge of Ah¬ 
medabad, thus: 

“The first question thou as regards these rules 
is tho pass system. There is no objection to the 
pass systom itself, by which only pass holders 
are admitted with cortain exceptions into tho 
Nij Maudir and whore speoial p«sscs aro issued 
for particular acts of devotion. But a great 
doal of objection is raised to the levy of fees 
for the parses. It does poem to me somewhat 
of a scandal that tho opportunity of acquiring 
religious merit should be sold iu this way -for¬ 
mally and n ikedly. I do not suppose any other • 
temple in India does anything »of tho sort. 
Thoro aro fees no doubt lovied at other tomples 
ad valorom of the roligious benefit, but these 
are secular taxes imposed by tho Government." 

Ho did not consider tho levy of fees 
necessary to prevent overcrowding, but 
did not not press his objeotions in view 
of the fact that the levy had been prac¬ 
tised for at least thirty years and was 
strongly favoured by the Temple Com¬ 
mittee. Ho failed, however to notioe 
that this practice had been in question 
from tho very outset and had' been de¬ 
clared illegal and ultra vires in the other 
suit by his predecessor Mr. Dayaram 
Gidumal in 1888 and in 1890 by the 
High Court. Its revival ;or rather sur¬ 
vival under the receiver from 1888 in 
the present suit was a temporary arrange¬ 
ment pending the settlement of tbe 
scheme of management and was so sanc¬ 
tioned by Mr. Dayaram Gidumal's suc¬ 
cessor Mr. McCorkell in 1891 and in 1892 
by the High Court. It was similarly 
permitted as a temporary arrangement 
only pending the framing of regular rules 
under Cls. 12 (4) and 13 and Sob. 6 of 
tbe eoheme in 1906 by the High Court 
and in 1912 by the Privy Counoil. It 
seems to us therefore that the rules pres- 
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cribing the pass system have been shown 
to be illegal and ultra vires, in so far 
as they have imposed fixed fees in pay¬ 
ment for the passes, whether upon the 
Gors or the general public entitled to 
worship in the temple at Dukore. It has 
to be remembered that th9 rules when 
sanctioned become a part of the soheme 
of management under Cl. 12 (7), subject 
under Cl 20 to the control of tbe High 
Court, and that it was provided that the 
scheme should be in accordance with the 
established practice of tbe institution by 
the preliminary judgments both of the 
High Court and of the Privy Couocil. 

[Note: The rest of tbe judgment is not 
necessary for the purposes of this re¬ 
port.—Ed.] 
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Macleod, C. J. and Crump, J. 

Harilal Lallubhai — Plaintiff — Ap¬ 
pellant. 

v. 

B. B . Sc C. /. Railway —Defendants 
—Respondents. 

Second Appeal No. 692 of 1918, Deci¬ 
ded on 17th December 1919, from deci¬ 
sion of Dist. Judge, Ahmedabad, in Ap¬ 
peal No. 442 of 1916. 

Railways Act (9 of 1890), S. 7— Closing 
one level crosaing and opening another is 
within competence. 

\ railway company is well within its powor, 
when, owing to tho oxigoncics of tho railway, 
it closes a level crossing at a certain point and 
fulfils all ihe requirements wbioh the law im¬ 
poses upon it by providing anothor lovol cross¬ 
ing at another point lower down tbe lino. 

,[P 16G C 1] 

I. A 7 . Mehta and M,B . Dave —for Ap¬ 
pellant. 

Campbell and Crawford — for Respon¬ 
dents. 

Macleod, C. J.— The plaintiff, who 
is tho owner of a bungalow on the west 
side of the B. B. & C. I. Railway close 
to the Nadiad Station, brought this suit 
against the railway oompany claiming 
a mandatory injunction directing the 
company to have the old gate way at 
the level crossing reiorrred to in para. 2 
of tho plaint reopened, or to have some 
other convenient way made by the defen¬ 
dant Company for egress from and ao- 
cess to his bungalow or any other relief 
that the Court might deem fit with oosts 
of the suit. The plan which has been 
produced shows the situation cf the 
plaintiff’s bungalow. Tho old level cross¬ 
ing was at point A and the new level 
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crossing is at point D. Owing to the 
necessity of increasing sidings at Nadiad 
Station, the Railway Company closed 
the level crossing at A and diverted the 
roid *o the crossing at tbo point D. It 
is obvious that point A was no longer a 
suitable place for a level crossing where 
constant shunting would he going on and 
these who wanted to cross the railway 
would probably be much inconvenienced 
by having to wait until the line was 
clear. 

The plaintiff complains that he is 
inconvenienced because he has to go 
a longer distance, if he wishes to 
cross the railway, and he also com¬ 
plains that at the point 3 on the map 
there is a dip in the road which makes 
it impossible to get to the point C dur¬ 
ing the monsoon. The plaintiff relied 
upon the Railways Act, S. 7, but it is 
quite clear that that section affords him 
no assistance whatever. The Railway 
Company must necessarily under the 
statute have very wide powers in order 
to carry on its business for public pur¬ 
poses. and it has got to consider not only 
the convenience of one owner of property 
bordering near the line, but it has also 
got to consider the necessity for afford¬ 
ing facilities to the public who wish to 
travel on the railway and send their 
goods by the railway, and it cannot pos¬ 
sibly consider separately the interests 
of each individual who happens to live 
in the neighbourhood of the railway 
line. It is quite true that the plaintiff 
in this case may have to go a few hun¬ 
dred yards farther than before if ho 
wishes to cross the line to go over to the 
oast side, and it seems to be admitted 
that there is a place in the road between 
his buDgalow and the crossing at point 
D, which certainly ought to bo improved, 
but that is a matter for the road autho¬ 
rities and not for the Railway Company, 
and if the plaintiff, instead of wasting 
his time asking the Court to grant his 
preposterous demands, had represented 
his case to the Road Authorities, it is 
quite certain that a remedy would have 
been provided before now. In my opinion 
• the decision of the learned District Judge 
was perfectly correct, and there can be 
no doubt that the Railway Company 
wore well within their powers in closing 
the level crossing at the point A and they 
had fulfilled all the requirement which 
the law imposed on them by providing 
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another level crossing at point D. Tqq 
appeal therefore is dismissed with costs. 
Crump. J. —1 concur. 

G -P./r.k. Appeal dismissed. 
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Heaton and Marten, JJ. 

Fort PressCo., Ltd .—Defendants—Ap¬ 
pellants. 

v. 

Municipal Corporation , Bombay — 
Plaintiffs—Respondents. 

Original Civil Appeal No. 30 of 1919, 
Decided on 31st July 1919, from decision 
of Macleod. J., in Original Suit No. 358 
of 1918, D/- 24th February 1919. 

Land Acquisition—Parties agreeing as to 
amount of compensation — Agreement held 
enforceable. 

The Municipal Commissioner of Bombay 
negotiated with the defendant Company for the 
acquisition or their premises on behalf of the 
Municipal Corporation. Having failed to arrive 
at any agreement as to tho price to be paid for 
the premises the Municipal Commissioner 
moved Government to comnuleorily acquire tho 
property on behalf of the Municipal Corpora¬ 
tion under the Land Acquisition Act. Negotia¬ 
tions, in the meantime, were resumed and an 
offer was made to the Company to take the pre¬ 
mises fer Rs. 1,43,517-12-0. After this offer »va9 
made, the Government issued a notification, 
under the Land Acquisition Act for tho acquisi¬ 
tion of the property. The Directors of the 
Company resolved to accept the offer and 
through their Secretary, informed the Engineer 
of the Corporation that "the Company was will¬ 
ing to accept without prejudice the sum of 
Rs. 1.43,517-12-0" for the property and this was 
approved by the Municipal Coinmissiouor. A 
meeting was held boforo the Collector and the 
agreement was recorded. Subsequently the Com¬ 
pany withdrew the offer made and put in a claim 
for Rs. 5.71,000 as compensation for compulsory 
acquisition. The Municipal Corporation there¬ 
upon brought the present suit for a declaration 
that there was a contract binding oa tho Com¬ 
pany and th;it tho Company was not entitled in 
the proceedings before the Collector to any sum 
in excess of Rs. 1,45,517-12-0. The Company 
contended that there was no contract between 
the parties; that their letter to tho Municipal 
Engineer was not a proposal as to what they were 
willing to accept but was an invitation to the 
Corporation to make a propos\l on terms which 
the Company were prepared to deal with; that 
if there was an agree-nent it was void and of no 
effect; and that neither party was bound by it. 
The trial Court decreed tuo claim for the declar¬ 
ation prayed for and tho Company appealed : 

Held : that the claim had been rightly de¬ 
creed; that there was an agreement binding on 
the Company as to the amount of the compen¬ 
sation to be paid for their promises; that tbe 
Mnuicipal Corporation were entitled to nia^e 
such an agreement before the Collector ha 
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made his award; and that the agreement could 
be specifically enforced agaiust the Company. 

Dcsai and Kanga —for Appellants. 

Coltman and Campbell —for Respon¬ 
dents. 

Marten, J. —This is an appeal by the 
defendant Company from the judgment of 
Macleod, J., dated 24th February 1919, 
in favour of the plaintiffs, the Bombay 
Municipality. .The case arises out of 
proceedings under the Land Acquisition 
Act 1894, for the compulsory acquisition 
of the defendants' land by the Bombay 
Municipality for public purposes. The 
real points before us are whether in law 
a binding agreement as to the amount of 
the compensation can over be made bet¬ 
ween the Municipality and a landowner, 
before the Collector has made his award. 
If so has such an agreement been made 
in the present case, and how is it to be 
enforced? 

The agreement relied on by the Munici¬ 
pality i3 contained in two documents of 
12th September 1917. the first being 
what is allegod to be an offer on behalf 
of the defendant Company, and the 
Booond being an acceptance by the 
Municipality of that offer which accep¬ 
tance was subsequently communicated to 
fcho defendants at a meeting before the 
Collector on the 14th September. The 
precise terms of those documents are I 
think material. The first document is a 
letter written by the Secretary of the de¬ 
fendant Company to the Executive Engi¬ 
neer of the Municipality and omitting 
formal parts, is as follows: 

nian La^Port 01 Coul P a ^' 8 P ' 0 P^>- Arme- 

m! V VakdahaT t0 ,u h ° intorvi9W Engineer 

r B h s n h ° jrr * 

without prejudice L Um o 1 45 517 
inclusive of 15 per cent, for oompuleory aoeuiti’ 
t.on and cost of the chimney. The amount wi 1 

to tho b Cnlle°. d0dUOt i 0n ? ° f L th ° ca P‘taliz 0 d dui! 
t0 t kkP t0r * nd ot tho moments of tho 
neighbouring properties if any/* 

Tho acoeptanca of the Municipal Com¬ 
missioner is as follows: 

♦h n ^ 8 °- SSe , d W “ h E - E ‘ Spared figures with 
the original ostimate. 1 approvo of tho case 

U M , B ,° U1 ° d on the conditions stated in the 

“Sr “• i ' ort p "" <” 

The plaintiffs allege in para. 18 of the 
plaint that these doouments amount to 
a contraot between the plaintiffs and tho 
defendants 

J, 1 ' 1 * 1 . 1119 ^fondants shall not ol.im a sum 
more than Rs. 1,45,617 as compensation for 


their said premises in the said land acquisition 
proceedings and that the plaintiffs shall pay to 
the defendants that amount for compensation 
only whatever award is made in the said pro¬ 
ceedings, aud that the plaintiffs shall pay tho 
said amount to tho defendants even if tho award 
awards a less sum for compensation.’’ 

The trial Judge has accepted this view 
and has granted consequential declara¬ 
tory relief but has not granted any in¬ 
junction. 

I should explain that the words “with¬ 
out prejudice " in the letter of 12th 
September 1917 were withdrawn before 
the Collector on iitb September and 
may bo disregarded ; and that the refer¬ 
ence to the cost of the chimney is made 
clear from previous correspondence and 
may also be disregarded. The reference 
to ‘ deductions of tho easements ' refers 
to the fact that any adjoining owner 
who could establish an easement over 
the property would under the Land 
Acquisition Act be entitled to bo paid an 
appropriate sum out of the total compen¬ 
sation for the property. It would appear 
however, from the Collector’s notes that 
all claims but one have boon disposed of 
and that in that one case the adjoining 
owner would prefer to retain bis oase- 
ment of light rather than be compensated 
for it3 loss. The “15 per oent. for com¬ 
pulsory acquisition" refers to tho amount 
payable under that heading bv virtue of 
S. 23 (2) and S. 15. Land Acquisition 
Aot The reference “E.E." in the memo, 
of the Municipal Commissioner is to the 
Executive Engineer. 

At the meeting before the Colleotor on 
14th September 1917 both parties were 
represented, and the Collectors notes 
show that the solicitor for the Muni- 
o.pahty put in as Ex. C the above letter 
of tho 12th Soptomber 

"showing that tho Company has agreed to 
reco.ve Rs 1.45.517 inclusive of tho 15 per cent 
for compulsory acquisition and tho Government 
claim ,f any by tho holder of adjoining pro- 

Mr. Vakde (tho Company's Engineer) 
explains that the term 

agreement. The Company at any rate 
thought so a g their resolution of 22nd 
September speaks of tho amount of 
Rs. 1,45,517 having been “fixed” in ao 
oordance with an arrangement made by 
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their Engineer with the Executive Engi¬ 
neer ami that 

*\in official letter was written on the 12tli 
September to the Executive Engineer conveying 
acceptance of the s\H offer on behalf -of the 
Company. Toe same is hereby noted.** 

It was not till the 23rd October that 
the Company by its solicitors sent the 
following letter of withdrawal: 

Re: acquisition of the property of the Fort 
Press Co. Ltd., si tn-ite at Armenian Lane. 

With reference to the letter dated the 12th 
September last from the Secretary of our client 
tho Fort Press Co. Ltd', to you wo are instructed 
bv our clients to withdraw ’ oq their behilf the 
offer made by them in thit latter for the silo to 
the Municipality of their property sitnite at 
Armenian Lane at Rs. 1,45,517 and accordingly 
bog to do so hereby.” 

I regard this letter as very material in 
considering what view of the matter the 
Company took at the time as opposed to 
the various contentions which their 
counsel have since put forward. 

Meanwhile, one other meeting before 
tho Collector had been held on the 10th 
Ootobor and further meetings were hold 
on tho 31st October. 22nd and 29th 
November and 17th December, appa¬ 
rently without formal repudiation by tho 
Company of the alleged agreement. At 
the meeting hosvever before the Collector 
of 29th January 1918 tho Company was 
represented by counsel and contonied: 
that no agreement had been arrived at 
and that oven if there had been that was 
not the proper place to decide that matter 
and that they were entitled to lead evi¬ 
dence as to value. They also on the same 
day made a formal claim for Rs. 5.71.GG0 
as compensation, and objected to tho 
measurement made under S. 8 of the Act. 
Thereupon, after some discussion, the 
proceedings were adjourned by the Col¬ 
lector. 

On 12th March 1918 the present suit 
was instituted by the Municipality. It 
will he noted that in para 12 of tho writ¬ 
ten statement, the defendants pleaded that 
the agreement, if any "is void and of no 
effect. Neither party is bound by such 
agreement-" As to this tho learned 
trial Judge, in dealing with tho issues, 
says: 

"It will be noted that the defendants .no 
longer contended that if there was an agree¬ 
ment it was void or that tho agreement set up 
by the plaintiff was an agreement for tho sale 
of the property in question.” 

Out of the eight issues raised at the 
trial tho first six depended on - whether 
there was an offer and an acceptance by 
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the plaintiffs and the defendants or their 
duly authorized agents. Before us Mr. 
Desai for the appellants only relied 
on issue 1. He admitted that if the 
company's letter of 12th September 
amounted to an offer, the remaining five 
issues 2 to G (inclusive) would be 
decided against him, as would also be 
issue 8. On this point I entertain 
no doubt whatever that tho Company's 
letter is an offer and not a mere invita¬ 
tion to make offers. The theory of an invi¬ 
tation is hopelessly inconsistent with 
amongst other things, their own resolu¬ 
tion of 22nd September and their own 
solicitors letter of 23rd October. It ac¬ 
cordingly follows that on this point I 
entirely agree with the judgment of the' 
learned trial Judge, and that conse-, 
quently tho defendants fail on issues 1 
to G and No. 8. 

This leaves only issue 7, viz., whe- 
fchor tho agreemon t, if any, was merely- 
arrived at for tho purpose of proceedings 
under the Land Acquisition Act, and if 
so whether such an agreement can be 
specifically enforced by tho plaintiffs 
against tho defendants. But before deal¬ 
ing with this issue, I will by way of warn¬ 
ing, add that one must dismiss from 
one’s mind tho practice and procedure in 
England under the Land Clauses Con¬ 
solidation Act, 1815, with its ample faci¬ 
lities for landowners to come to binding 
agreements with tho promoters both be¬ 
fore and after notice to treat has been 
served. To an English lawyer familiar 
with that Act, the question which I have 
referred to could have but one answer. 
But the Land Acquisition Act has been 
framed on such entirely different lines 
that it requires careful consideratios 
before one determines what is and what 
is not permissible under it; and in par¬ 
ticular whether the object of tho Indian 
legislature was not to keep all control in 
the hands of Government, and to prevent 
any financial agreements between a 
landowner and a local authority being 
arrived at unless the express consent of 
Government wis obtained. 

I think therefore.it is material to con¬ 
sider what were the respective positions 
of tho parties at the date of the agree¬ 
ment. Under the City of Bombay Muni¬ 
cipal Act, 1888 (Act 3 of 1888). the 
Municipality have wide powers of acquir¬ 
ing land. Only S. 517 was cited to us 
but I think other sections are material- 
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Under S. 61 (m) it is the duty of the 
Municipality to make adequate provision 
for (inter alia) the construction and im¬ 
provement of public streets. This should 
be read with S. 296, which gives wide 
powers to the Commissioner, subject to 
the provisions of Ss. 90 to 92, to acquire 
land for such purposes and to dispose of 
the same. S. 87 also gives a general 
power to the Corporation to acquire and 
hold land. In the present case the de¬ 
fendants’ land is required for what is 
usually known as the Church Gate 
Street Improvement. This, as will be 
seen on looking at the plan, Ex. H, to 
the plaint, involves widening of Church 
Gate Street and the construction of a 
new street between it and Meadows Street 
to relieve the great congestion of traffic 
in this locality. 

Subjoct to certain restrictions the 


the Collector or to the landowner direct, 
but if the latter, it varies S. 31, Land 
Acquisition Act underAvbich the Collector 
is the person to pay the compensation, 
and in any event it would seem to vary 
S. 16 of that Act, which provides for the 
land vesting absolutely in Government 
free from all incumbrances. 

Section 92 gives power to dispose of 
property. S. 517 (h) gives wide powers 
to compromise. The financial provisions 
will be found in Chs. 7 and 8. S. Ill 
provided for the establishment of a 
Municipal fund, and S. 139 for certain 
taxes to be levied by the Corporation. 

I think I have now stated enough to 
show that the Bombay Municipality have 
wide independent powers, as indeed one 
would expect in a Corporation of their 
importance ; and that the intervention 
of Government is only necessary to on- 


onfcire executive power for the purpose 
of carrying out the provisions of the Act 
vests in the Municipal Commissioner (see 
S. 64), and ho enters into contracts on 
behalf of the Corporation : see S. 69. 
Under S. 90 any land to be acquired for 
the purposes of the Act may bo acquired 
by the Commissioner on behalf of the Cor¬ 
poration by agreement subjoob to the ap¬ 
proval of the Standing Committee. In the 
present case negotiation for that purpose 
beganas long as August 1916 but no argu¬ 
ment was.arrived at. 

Section 91 I will quote in full, viz. : 

(1) “ Wherever the Oommiasiouer is unable to 
acquire any immovablo proporry uodor the last 
-prooeding section by agreement, Government 
may, in their discretion, upon the application 
of the Commissioner, mado with tho approval of 
tho Standing Committee, order proceedings to 
betaken for acquiring tho same on behalf of 
tho coproration, as if such property woro land 
needed for a public purpose within the meaning 
•I tho band Acquisition Act, lSTO.*' 

[This reference ig now to the Land 
Aequisition Act. 1894 ; see that Act. 
o. 2 (o/J. 

That saoh an application was made by 
the Commissioner is pleaded in para. 3 
of the plaint and not denied in the 
written statement. 

Sub-section (2). S. 91, City of Bombay 
M J?m 1 u 0Ipal Aofc ia as Allows : 

nil «n.L 0E k° Unt °f oom P? naat i°n awarded and 
a 1 other charges incurred in the acquisition of 

vi« C ionr°^ r M “I"*. 1 ’.. aub i° ot t0 all other pro¬ 
visions of this Aot, bo forthwith paid bv the 

g L h°aTvS?n e Ih\ Dd Co t r h p :;:r n n ; ho Mid ^ 

This subnotion does not say whether 
the Commissioner is to pay this sum to 


force an acquisition, and even then it is 
tho Municipality which pays and the 
Municipality which gets the land. 

Turning next to tho Land Acquisition 
Act, 1894, it is formally the Government 
which acquires the land : [see Ss. 6 (3) 
and 7J and it vests in them : see S. 16. 
Further although tho land is acquired at 
the expense of the Municipality (see 
S. 50), still it is tho Collector who pays 
the compensation directly : see S 31. As 
I have already indicated, tho above pro¬ 
visions are or may be modified in tho 
present case, having regard for S. 91, 
City of Bombay Municipal Aot. Then 
under S. 11, Land Acquisition Aot it is 
the Collector who has to determine, in 
tho first instanoo the amount of com¬ 
pensation whioh in his opinion should 
be allowed for the land. Further, ho 
has to apportion the compensation bet- 

a 0 i 0 , Q fon° various Papons entitled [see 
b. 11 (3)J unless they agree amongst them, 
selves as to how this shall be effected, 
in which he accepts suoh agreement : see 
S. 29. He also may have power to make 

S rra “ g ?r nta , " ith landowners ; see 
Ss. 31 (8) and (4). 

Even when the Collcotor had made his 
award, that is not final. It only amounts 
to an offer by Government: soe S. 31 and 
Ezra v Sew. of State (l) and Ezra v. 
Secy, of State (2). If that offer is not 
accepted, any person interested may 
require the matter to b e referred to the 

(1) [19031-80 Oal. 86=7 O W. N~ 219 

(P°C 0 ? a ° a1, 605=82 L A - ®®*=3 Sar. 779 
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Court : see S. 18. Bui the local autho¬ 
rity is not entitled to demand this re¬ 
ference [see S. 50 (2)] : and if the appli¬ 
cant has made a claim to compensation, 
the amount awarded to him by the Court 
is not to exceed the amount so claimed or 
be less than the amount awarded by the 
Collector : see S. 25. Further, there is 
a very important power given . by S. 48 
to Government to withdraw from the 
acquisition of any land of which posses¬ 
sion has not been taken, subject to paying 
compensation for any damage thereby 

caused: se9 S. 48 (2). 

The appellants say that this S. 4* en¬ 
ables Government to withdraw from 
the' compulsory acquisition altogether, 
should they find the award too expensive 
and provided of course possession has not 
been taken. They further rely on this 
section as showing a want of mutuality 

in the alleged agreement 

Under these circumstance*, l cninu 
that at the date of the agreement in ques¬ 
tion the position of the parties was as 
follows: the defendants had to part with 
heir land having regard to the Govern- 
ment Notification of 23rd July 1911 for 
compulsory acquisition. The Municipality 
was^o get the land and also to pay for 
£The only questions were toe amount 
$ ciensatiU ..<1 the position, of 
third parties. Possibly an ordinary agree- 
ment for sale could have been arrived at 
ind the Government Notification with¬ 
drawn ^nua that land. But then the Mum- 
cinalitv would not have got the benefit 
of the Land Acquisition Act and the clear, 
title thereby obtained free from all in- 

, Frances. It would therefore seem 
° ' nnable from a business point of view 
to ’“ ho to complete the tr.n— 

Hon through the medium of the Act and 
that way deal with the claims of third 
oar ties; but that this method of com pie- 
tion should not as between the Mumoi- 
paHtv and the company affect the figures 

agreed on. Otherwise why trouble to 

ffh*» figures at all • 
aS What then Is the effect of the agree- 
ment 0 According to the present conten- 
“on o, the leiemiant, «- *■—-£ 

““Thrsve solution, of the company 

53-M 5n5: uth 1.1,. «- A-g-r 

7th arvl 22nd * who u y inconsistent 

tention ««®“ 8 £ owo solicitors' letter 

of 0t 2Trd y October 1917. but also with the 


desire of the law to give such business 
efficacy to business transactions, as both 
parties must have intended it should 
have. Thus in The Moorcock (3) Lord 
Justice Bowen said as follows : 

“The implication which the law draws from 
what must obviously have been the intention of 
the parties, the lav; draws with the object of giv¬ 
ing efficacy to the transaction and preventing 
such a failure of consideration as cannot have 
been within the contemplation of cither aide; 
and I believe, if one were to t.»!:e all the cases, 
and there are many, of implied warranties or 
covenants in law, it will be found that in all oi 
them the liw is raising an implication from the 
presumed intention of the parties with the ob¬ 
ject of giving to the transaction such effioicy as 
both parties must have intended that at all 
events it should have. In business transactions 
such as this, what the law desires to effect by 
the implication is to give such business otticaov 
to the transaction as must have been intended 
at all events by both parties who are business 
men, not to impose on one side all tho perils of 
the transactions, or to emancipate one side from 
all the chances of failure, but to make each 
par tv promise in law as much, at all events, as 
it must have been in tho contemplation of both 
parties that he should be responsible for in res¬ 
pect of those perils or chances.” 

If then the agreement was not \ nullity 
it seems to me that it was either: (l) *n 
agreement to make mutual admissions as 
to value, but that nevertheless the Muni- 
cipality should give and the company 
should accept whatever sum thoColloctor 
or the Court might eventually award: or 
else it was (2) an agreement definitely 
fixing the compensation as between tho 
parties themselves, whatever sum may 
ultimately be awarded by the Collector 
and with an obligation on either party to 
refund any excess or make good any den- 
cienoy as the case might be. In my judg¬ 
ment the latter is the true view. I think 
the intention of the parties was to arrive 
at a definite figure for bettor or for 
worse; and not to leave the matter open 
to the costs and uncertainty of future li¬ 
tigation before the Collector or the Court. 
Apart from the interests of possible tnird 
parties this would present no difficulty, 
and in the present case the claim of the 
only third party seems to he mainly for 
aD easement of light to some privy win- 


>ut, therefore in another way, the 
sement amounts in effect to a sale,, as 
,ed in the company's letter of ^ : > r 
ober, but with this special feature, viz., 
t the purchase money was to be su >- 
; to a r ^°:hi» A«ilnotion for easomgnts 

ij [1889] 14 P. D. 64=551L. T. P ‘<73 
T. G54=37 W. R. 430=5 Asp. M. C. 
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in favour of a third party, the amount of 
such deduction, if any to be ascertained by 
the Collector or the Court under the Act. 
Or, again, if all this be written in full, the 
result is in substance what is pleaded in 
para. 18 of the plaint and asked for by 
way of declaration in prayers 2, 3 and 4. 

It was urged that the terms so pleaded 
as being the effeot of the agreement are 
not expressly stated in the agreement. 
It seems to me however that those terms 
may be fairly implied from the language 
actually used and the surrounding cir¬ 
cumstances. and that they ought to be 
so implied. I have already referred to 
“The Moorcock" (3) as an illustration of 
an important implication being made. I 
may also refer to the Butter ley Com pant/ 
Limited v. New Huchnall Colliery Com¬ 
pany Limited (4), where in a lease of a 
lower seam of coal the Court implied a 
license to causo subsidence to the upper 
seam as otherwise about 70 per cent! 
of the coal in tho lower seam would have 
been left unworked, assuming tho ordi¬ 
nary method of working, viz., the long 
Will system, wore adopted. There was 
no such express license in the lease, 
and tho case was of the greatest 
importance in the coal mining indnstry 
a9 it governed many others and largo 
sums depended on whether the implica¬ 
tion could and ought to be made in 
favour of tho mining lessees. In the 
present case, the implication we are 
asked to make is to prevent what the 
Company at one time called “an offer 
... for sale. . . . Rs. 1,45,517” being 
turned into what they now say is a nul¬ 
lity or alternatively a nonbinding ad- 
" |4S to value. 

TESifcAcgain, if one tests the matter 
under tfty Contract Act, I think we 

Vo 3 \ within the meaning 

of Ss. 2 and f 10, Contract Act. As I have 
already held there is here a proposal and 
an acceptance. I think there is also oon- 
sideration within the meaning of S. 2 
(d) and (o). For instance, I fchiuk there 
are reoiprooal promises to admit that the 
true value is Ra. 10. This I think re- 
l.eves either party from the expense of 
calling evidence of value before the Col¬ 
lector, at any rate, so far as his opponent 
ia concerned. In this connexion, I may 
refer to 3. 50 (2), Land Acquisition Aot, 
- ander which the looal authority are en- 
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titled to appear before the Collector and 
adduce evidence for the purpose of deter¬ 
mining the amount of compensation. 

If a similar matter arose in a suit for 
damages and the parties agreed on the 
damages, the Court under O. 23. R. 3. 
would record such agreement and pass 
a decree for cUmrges in accordance with 
the agreement arrived at. No doubt the 
Collector is not a "Court.” but on any 
appeal ii'Oai aim to this High Court, the 
provisions of the Civil Procedure Code 
would apply so far as not inconsistent: 
see S. 53. Land Acquisition Act. Con¬ 
sequently, it seems to me that if this 
agreement had been made after the award 
of the Collector and after a reference 
made to tho Court under S. 18 it might 
have been open to tho Municipality to 
apply that the Court should record the 
agreement and act upon it in accordance 
with O. 23, R. 3, provided of course the 
interests of the other parties were not 
prejudicially affected. What real differ- 
once in principle is there then between 
snob an agreement after the award and 
one before it ? No doubt, when the Col¬ 
lector makes his award, that fixes the 
minimum, though not the maximum, 
under the Aot. But that seems to mo 
only a matter of degree. 

As regards the consideration, so far as 
tho Municipality is concerned, 1 see 
nothing unlawful in what they have 
agreed to do. It did occur to me whe¬ 
ther if the award was los9 than the sum 
agreed on, it would be ultra viros for 
the Municipality to pav more than the 
sum which tho officer appointed by the 
Aot had fixed as the appropriate sum pay¬ 
able under that Aot. But having regard 
to the wide powers of the Municipality 
which I have referred to it seems to me 
that this point cannot fairly bo main¬ 
tained. Under S. 91 (2) the direction to 
pay the ‘compensation awarded” is to 
be subject to all other provisions of this 
Aot,” and I think this preserves (inter 
alia) the power to compromise given by 
S. 517. Bo that as it may, the Company 
gave up in the Court below its oonten- 
tion that tho agreement was void: and 1 
see no express allegation that this agree¬ 
ment was ultra vires the Municipality, 
It seems to me therefore that in any 
event the point is not open to them 
now. 

Under the above oiroumstanoea I think 
the agreement here waa for a lawful con-' 
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sideration and for a lawful object and 
was consequently a “ contract’ within 
the meaning of S. 10, Contract Act, pro¬ 
vided it was enforceable at law. 

Now putting aside for a moment the 
question of specihc relief, why should 
not this agreement, if necessary, be en- 
lorceu in law by damages ? If, for in¬ 
stance, the defendants proceed as they 
did on 29th January 1918, and in defiance 
of this agreement insist on a claim for 
some five and three-fourths lacs, and if 
they eventually succeed in that claim, 
why should not the Municipality be en¬ 
titled to claim f»*om them the difference bet¬ 
ween the compensation actually awarded 
and the amount which the defendants 
agreed with them to accept? I recognize 
that such an award might be due to 
other causes that the increased claim, 
but I will assume a case where it would 
be due tc such a claim. I quite agree 
with the learned trial Judge that the 
question at the present moment is pro- 
mature, because until the amount is 
finally fixed by the Collector or the Court 
under the Land Acquisition Act the ac¬ 
tual damages (if any) cannot bo ascer¬ 
tained. But there is no difficulty in test¬ 
ing the matter now in that way in 
principle. It seems to mo therefore that 
damages would in certain events ho ob¬ 
tainable by the Municipality, and simi¬ 
larly, if tbe award was less than the sum 
arreed on I think the defendants might 
recover the difference from the Munici¬ 
pality. It seems to me thoreiore that 
this contract is enforceable at* law, 
namely, in damages. * 

It is however said that the power of 
withdrawal given by S. 48 to Government 
might render the whole proceedings nuga¬ 
tory, and that consequently there is no 
mutuality. Counsel however for the 
Municipality, after duo consideration, 
stated in Court that even if the Govern, 
ment withdrew, the Municipality would be 
obliged to pay the sum agreed on. It may 
be that the Municipality cannot now im¬ 
prove their position by this admission 
ii that was not the true legal position at 
the date of the agreement. But. even 
supposing that the agreement is deter¬ 
minable in a certain event, that does nou 
necessarily make it void now One can. 
ior instance, enter into a perfectly \alid 
agreement for the sale or purchase of 
property, but with the proviso, that the 
a reeu-ent should be void if the sanction 


of the High Court is not obtained within 
six months or alternatively if any land 
acquisition notice be issued within a 
specified time. 

Accordingly, I do not think that S. 48, 
even if it applies here, prevents the agree¬ 
ment being a good one. 

As regards the unreported case — Ap¬ 
peal No . 32 of 1917 — relied on by the 
appellants, 1 respectfully agree with the 
criticizm of the learned trial Judge. The 
point there before the Court was entirely 
different; and the observations quoted 
aie obiter. The case is I think of no leal 
assistance in the present dispute. 

The next and la3t point brings us to 
the actual relief which the learned Judgo 
has granted, namely, the declaratory re¬ 
lief set out in the decree under appeal. 
In one sense I think that the precise re¬ 
lief to bo granted at the present moment 
—apart of course from the first declara¬ 
tion as to the existence of an agreement 
—is a matter of small importance. I 
should imagine that any tribuual required 
to assess a money value would readily 
accept the sum arrived at by the parties 
after a year’s hard bargaining. I should 
have thought also that it would be open 
to the Collector to say that in view of 
the agreement arrived at and the admis¬ 
sion thereby made he would decline to 
allow the parties to adduce evidence in 
contradiction of that admission; at any 
rate unless they could first show that 
they had been misled by fraud or by 

some very extraordinary circumstances. 

But there is not a hint in the proceed¬ 
ings as to anything of that sort. 
indeed is there any explanation offered 
of the Company's startling claim for 
nearly 5-3/4 lacs as against the previous 
agreement for under 1-1/2 lacs. Suppos¬ 
ing therefore that no further declaratory 
relief is granted the probabilities would 
seem to be that the Collector would base 
his award on the figures of the agree¬ 
ment, and that if any appeal was brought 
by the defendants from that award it 
would bo unlikely to succeed. But that is 
a matter of speculation On the whole 
therefore I think it is right to provide 
for contingencies, however remote, and to 
detiuo clearly the views of the Court a 3 
to what tbe rights of the parties are 
under the agreement. In that view oi 
the ca^o I think the declaratory rebel 
is substantially correct and that it is 
no objection that substantive relie; is 
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not also given: see Dyson v. Attorney - 
General (5) and Special Relief Act, S. 12. 

But to aviod any misunderstanding 
I wish to say that the decree of the 
Court must not be understood as inter¬ 
fering in any way with the Collector. 
We are merely determining whether there 
was an agreement, and what are the 
rights of the parties under it. It is for 
the Collector to decide in his own way 
what the true compensation is and :o be 
complete master of ‘the proceedings be¬ 
fore him. In this connexion, it may bo 
noticed that Maclood.J.,expressly declined 
to grant an injunction, and I respectfully 
agree with the view he took in respect 
of that. Consequently, I think that we 
are not really infringing that very salu¬ 
tary general prinoiple that where the 
legislature has provided a special tribunal 
for determining a particular dispute, the 
parties shall resort to that tribunal and 
not bring the matter to the High Court, 
at any rate until the tribunal designated 
by the legislature has given its docisiou: 
see Grand Junction Waterworks Com¬ 
pany v. Hampton Urban District Coun¬ 
cil (6). 


I think however that the decree a 
ovontually drawn up is open to possibl 
misconstruction as to the intention o 
this Court nob to interfere with the pro 
oeediDgs before the Collector. I thin! 
therefore that the last three declaration 
should bo varied and run as follow: 

“And this Court doth further doclaro th* 
upon the true construction of the said agreo 
ment and as between the parties thereto: (a) th 
defendants are not entitled to claim in the pro 
coodings before the Collector under the Lan< 

thKnJ *! 1117 8Um f0r coin l>Gnsation otho 

J ’ 45 * 617 Proceed in the s»id pro 

any 0tl ? er footiD g: and (b) the do 

in fchn Raid I ' ent,t . lc . d . to oomponsatioi 

Rs 145 51 d 7 la ^f«:tir* , | t U .u Pr0000dinga b «yon< 
f ’ ft “Rowing thereout for deduo 

tions of iho capitalized dues to the Colleotor an. 
of the easements of the neighbouring proper 

i " ftDj ; :nnd lhat if ‘bo Colleotor awards a 
compensation a sum more or less than Rupee 

h ? 0r defici 'oocy will have to b 

daots on Lh n b tW0 ° n , th °u l’ laintilT5 “nd dofen 
q&dis on tho basis of tho ficuro«? and i flr m 


<5) ‘l 9 t! «• B. «>1=10 S 

on appeal ( 1912 ) l'oh. l‘ J*k 

SkItS 

l: H. "■ 8 6,i =® >• *■ M°=l* T 


(6) 


uiio iu ua 


or the plaintiffs as the case may be." 

The rest of the deoree should stand. I 
have suggested the variation of the origi¬ 
nal wording of the third declaration, as I 
am not satisfied that it is arithmetically 
oorrect in all contingencies, e. g., if the 
value of the easement varies with the 
value of the defendants property. 

In the result I am of opinion that the 
decision of the learned trial Judge ip right 
and, in tho view I take and subject to the 
formal variations I have mentioned, this 
appeal should be dismissed with costs. 

In conclusion I would add by way of 
warning that this oase seems to me an 
exceptional one, and that, in my opinion, 
it must not be taken as encouraging the 
parties to come to the High Court over 
disputes in matters pending before tho 
Collector under this Act. Nor do I see 
any adequate reason why the Colleotor 
should necessarily adjourn this proceed¬ 
ing pending such a High Court suit. No 
doubt he has done so in the present case 
out of courtesy, but one can imagine 
cases whero important works might be 
thereby delayed to the groat detriment 
of tho general public. 

Heaton, J. I need not recapitulate 
the faots whioh are .fully stated in my 
learned brother’s judgment. Two expla¬ 
nations are possible to aooount for the 
real moaning and intent of the aots of 
the parties The first is that accepted 
by my Lord the Chief Justice who heard 
the oase, and by my brother Marten, that 
there was a binding contraot. Tho se¬ 
cond is that the parties agreed as to the 
vaiue of the property and left everything 
else to be dealt with by the award of the 
acquiring offioer. In other words that 
thero was not a contraot. but merely 
a mutual admission of the value of 
tho property My mind inclines to this 
latter view. But I do not press it. If 
the former view is accepted then I think 

ZZl Z* \ tat6 , d iQ tha i ud 6“°Dt of my 

f ollows - I therefore as¬ 
sent to the dismissal of the appeal with 
the suggested modifications in the deola- 
rations, and with costs. 

G.P./r.k, 


Appeal dismissed . 
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Scott. C. J. and Hayward, J. 

Tata Industrial Bank Limited —Plain- 
t iff s — Appellants. 

v. 

Lius tom jee Byramjee Jcejeebhoy and 
others —Defendants—Respondents. 

Original Civil Appeal No. 11 of 1918, 
Decided on 20th January 1919, from 
decision of Kajiji, J. 

Specific Relief Act (1 of 1877). S*. 14 and 
15 —Property otherwise fully described and 
known and stated to be 1,430 yards but 
found to be only 1.280 yards — Defendant 
held not unable to perform contract within 
S. 14—Part left unperformed held considera¬ 
ble and no specific performance could be 
claimed with compensation. 

Plaintiff contracted to purchase certain pro¬ 
perly from the defendants for over P.s. 7,00,000. 
In the agreement the property was clearly and 
specifically described by names, boundaries and 
numbers and it was also added that it mea¬ 
sured 1,460 square yjrds. it was subsequently 
found that the property measured only 1,280 
yards. Plaintiff claimed specific performance 
with compens.ilion: 

Held : (1) that the property having been 
otherwise sufficiently described and having been 
fully known to the plaiutifT, "the mention of 
1,480 square yards was uo more thau a false 
description which had prejudiced no one; 

(2) that there being uo possible doubt as to 
the property agreed to be transferred the de¬ 
fendants could not be said to have been unable 
to perform the whole of their contract within 
the meaning of S. 14. 

(3) that even if it could be held that there 
had been failure on the part of the defendants 
to perform the whole of their part of the con¬ 
tract the part left unperformed was so consi¬ 
derable th it it could not be said that it boro 

only a small proportion to the whole in value 

within the meaning of the same section. 

( 4 ) that therefore on either ground the plain¬ 
tiff was not entitled to specific performance 

with compensation. [P 165 C 2j 

Strangrnan and Weldon for Appel¬ 
lants. 

Kanga and Desai —for Respondents. 

Scott. C. J.— This is an appeal from 
n judgment of Kajiji, J.. delivered on an 
originating summons taken out for the 
determination of the question whether 
the plaintiffs or one of them are or is 
net entitled to specific performance of so 
much of the contract of 10th Decomher 
1917 as the defendants can perform and 
compensation in money for the defi¬ 
ciency. The defendants are the present 
trustees of the Jeojeebhov Charity Fund 
and as such trustees aie the owners 
of an immovable property in Meadows 
street for the sale of which at the price 


of Rs. 7,41,000 they have obtained the 
sanction of the Court. The agreement 
between the defendants and the plain¬ 
tiffs is contained in two letters of 10th 
December 1917. The first is an offer by 
the defendants the material passages in 
which are: 

“Our clients have agreed to sell to you their 
property at Meadows Street containing by ad¬ 
measurement 1,452 squire yards or thereabouts 
of quit and ground rent tenure bearing Collec¬ 
tor’s old No. 131, 131. new no 4977. 4978 and 
new Survey No. 9429, and Municipal Ward 
A, No. 1120, Street No. 117, for ihe sum of 
Rs. 7,41,000. Our clients have brought to your 
notice.that notice has been served on them 
uudertbe Land Acquisition Act for compulsory 
acquisition of a part of the property, namely v 1G0 
square yards or thereabouts, situate at Arme¬ 
nian Lane, and the sale is subject to the sanc¬ 
tion of the Court." 

The acceptance was in the following 
terms. Messrs. Tata Sons k Co. wrote: 

“With relcrence to your letter of date written 
on behalf of your clients, trustees of Jcejcobhby 
Dadabboy Charity Fund, we beg to confirm the 
agreement to sell to us their property at Mea¬ 
dows Street mentioned therein for the sum of 
R9. 7,41,000 upon the terms and conditions 
mentioned therein. We enclose herein our 
cheque for Rs. 25,000 by way of earnest money. 

On ISth February 'the solicitors of 
the plaintiffs' bank submitted to the de¬ 
fendants' solicitors a draft conveyance 
in the schedule to which the area of the 
property to be convoyed was stated to 
be 482 square yards. On 15th March 
the same solicitors wrote to the defen¬ 
dants’ solicitors as follows: 

“We wero compelled to send for the engross¬ 
ment of the conveyance oto.. borein this after¬ 
noon as it was found that the area statod on 
the plan prepared by Mr. Chambors was shown 
as 1281 square yards whereas iu the correspon¬ 
dence leading to the agreement to purchase m 

the deeds and in the Collector’s bill the area 
appears as 1,480 and 1,482 square yards respec¬ 
tively. Under our clients' instructions we 
have'written to Mr. Chambers this afternoon 
asking him to measure the property at once 
and we will write to you further as soon as we 
are in a position to do so/* t 

On the same day the defendants soli- 


>rs wrote: # 4l 

With reference to the plan of the property 

notice that the area shown in the plan is 

l square yards whereas in the conveyance 
nred the area is stated to be 1 . 1*0 square 
Is We presume the area in the draft con- 
incc has been taken by you from the last 
vovancc. We therefore suggest that in the 
idule to the conveyance the following words 
jld he insorted after the words “1.4*0 square 
js " “but by recont admeasurement found 

contain 1.2*1 square yards " On hearing 
n vou wo will insert the said words in tne 
edule and get them initialed bv our clients, 
ir clients mar initial them when they ai- 
3 to admit execution. We wish to m»ko i- 
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clear that our clients are uot responsible for 
the actual are * of ibe laud whatever u miy 
be." 

To this Messrs. Little & Co. replied 
as follows: 

"Wc received your letter of tho loth instint 
crossing our letter to you of tue same date and 
we are nimble to accept the suggestion made 
by you iu paras. 3 and ‘J on too subject of tue 
area »nd wo are uuallo to agree that >our 
clients arc not responsible for the area of the 
land agreed to bo sold. Our clients agreod to 
purchase this proporty oo the rcpreseutitioo 
that it comprised l.lbO square yards and as you 
are aware tho purchase prico was calculated ou 
that area the iutoutiou being to demolish the 
building now standing upon the land. If it 
turns out that Mr. Chambers’ measurement of 
12dl square yards is correct our clients consi¬ 
der themselves no longer bound by their agree¬ 
ment to purchase, the discrepancy iu area being 
so great as to entitle them to refuse to com¬ 
plete. We will inform you as soon as wo have 
received Mr. Chambers* report/' 

Ou 23rd March 1918 Messrs. Little & 
Co. wrote as follows: 

"Our clients desire to complete their pur¬ 
chase subject to a proportionate reduction in 
tho purchase money and we havo to request 
you to inform us at your very early conveni¬ 
ence whether your clients will make this al¬ 
lowance and take tho necessary steps to corn- 
ploto the conveyance on the revised basis. Our 
clients understand that Mr. CLmnbors valued 
tho property agreed to bo sold to thorn during 
the lattor part of last year and assessed the 
value of tho buildings now standing therein 
at Kb. 30,000 for removal and the reduction in 
the purchase price to bo paid by our clients 
should therefore be calculated iu respect of the 
number of square yards by which tho property 
is now found to fall short of 1.4S2 squaro yards 
at tho rato per squaro yard at which our clients 
agreed to purchase that area for the prioo of 
Bs. 7,41,000. M P 

Upon these facts the plaintiffs claim 
specific performance with compensation 
for tho deficiency of 200 square yards or 
thereabouts which compensation being 
taken at a uniform rate per squaro 
yard according to the agreed purohase 
money for the property would'work out 
at something like a lac of rupees. The 
claim is based upon S. 14, Specific Re¬ 
lief Aot which provides that: 

"Where a party to a contract is unable to 
preform tho whole of hie part of it but tho part 
whioh must bo left unporformod bears only a 
small proportion to tho wholo in valuo and 
admits of compensation in monoy the Court 
may at the suit of oithor party direct tho 
specific performance of so much of tho contract 
as can bo performed and award -compensation 
m monoy for tho defioioncy/’ 

The first question whioh arises on the 
section in this case is whether the de- 
fondants are unable to perform the 
wholo of their contract. The conclusion 
1 havo come to is that the contract 
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was for the sale of the uefjndf.nts’j 
Meadows Street property subject to such'; 
deduction as there might be fer the 
claim of tbe Municipality for compul- 1 
sorv acquisition of the Armenian Luuei 
site in which case .the compensation! 
money would pass tc the purchaser if 
the contract was comi'leted. 

The property to be sold is described in 
every possible and conceivable manner 
as the property at Meadows Street of 
quit and ground rent tenure bearing Col¬ 
lector's old No. 131, 131, new No. 4977, 
497S, new survey No. 9429, Muncipal 
Ward A No. 1120, Street No. 117 There 
can be no possible doubt as to the 
property agreed to 1 e transferred. It 
may measure 1,482 square yards or it 
may measure 1,282 square yards. But 
whatever it measures I aru of opinion 
that the plaintiffs had determined to 
buy it *aud were prepared to pay the 
price of Rs. 7,41,000. In my opinion 
chorefore the defendants are not unable 
to perform tho.whole of their contract. 
The mention of 1,482 square yards 
though the property which ha3 been 
actually measured proved to bo of a 
smaller area is no more than a false 
description whioh prejudices no one 
since tho subject-matter of the convey¬ 
ance was known without any possible 
shadow of doubt. 

If I could have held that there had 
been failure on the part of the defen¬ 
dants to perform the whole of their part 
of the contract, I should still be un¬ 
able to award to tho plaintiffs the re¬ 
lief olaimed by them for the Court may 
only award compensation in money for 
the deficiency where the part left un¬ 
performed bears only a small proportion 
to the whole in valuo. Aooording to 
the plaintiffs’ case the part unper¬ 
formed may amount to anything between 
119. 50,000 and a lac. It is one^aeventh 
in area of the wholo of this very valuable 
town site and it would bo a misuse of 
language to say that the part alleged to 
be unperformed bears only a small pro 
portion to the whole in value. S. 15, 
Speoifio Relief Aot, indicates that..where 
the part left unperformed forms a consi¬ 
derable portion of the whole the plain¬ 
tiff can only obtain speoifio performance 
if he relinquishes all claim to further 
performance and all right to oompensa- 
tion either for the deficiency or for loss 
or damage sustained by him through the 
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default cf the defendant. This is not 
the English law but it is the law deli¬ 
berately enacted by the Indian legisla¬ 
ture and applicable to all plaintiffs whe¬ 
ther vendors or purchasers The anti¬ 
thesis between Ss. 14 and 15 appears 
to be that in S. 11 the part unperformed 
must be inconsiderable whereas under 
15 it must be considerable. There 
can i think be no doubt that iu the 
present case if any portion cf the con¬ 
tract has been left unperformed it is a 
considerable portion. The plaintiffs are 
therefore only entitled to specific per¬ 
formance upon relinquishing all claim 
to further performance and all right to 
compensation either for the deficiency 
or for loss or damage sustained by them 
through the default of the defendants. 
In my opinion therefore the judgment 
of the learned Judge was right, the de- 
cree should he affirmed and this appeal 
dismissed with costs. The Court certi¬ 
fies that under R. 503 this is a fit case 
for two counsel. 

Hayward, J. — I concur. The area 
was not the basis of the price settled 
between the parties. The sale was for 
a lump sum. The area did .not restrict 
the settlement to a portion only of the 
property. The sale was of the whole 
property in Meadows Street. The area 
was therefore no more than a “false 
demonstration” and not a restriction of 
the description of the whole property 
in Meadows Street. It was therefore 
immaterial on the ruling underlying 
paras. 811 to 813, Vol. 10, Halsbury's 
Laws of England. 

It is in any case impossible to say 
with any show of reason that the dif¬ 
ference of 200 square yards valued at 
nearly a lac of rupees bears only a small 
proportion to the whole in value, namely, 
to 1,480 square yards valued at some¬ 
what over seven lacs of rupees. It is 
clear from Illus. (a) that that could not 
ho held to he only a small proportion 
within the meaning of S. 14, Specific 
Relief Act. It is true that even where 
the part which must he loft unperformed 
forms a considerable portion of the 
whole the purchaser has obtained speci¬ 
fic performance in England hut the cases 
have not been uniform and have led to 
the rule that the purchaser must never¬ 
theless pay the full price settled for 
the whole property before obtaining speci¬ 
fic performance in India. Collett has 


compared the rule i n England with that 
laid down by the latter part of S. 15, 
Specific Relief Act, in India at pp. 127 
and 12.), Ein. 4 of his work on the Law 
of Specific Relief in India. 

G.P./r.k. Appeal dismissed. 

A. I. R. 1920 Bombay 166 

Siiah and Crump. JJ. 

Narayan lialaji Nagarkar — Defen¬ 
dant—Appellant. 

v. 

Kashibai KeshavDand-Naik —Plaintiff 
—Respondent. 

Appeal No. 9 of 1918, Decided on 9th 
January 1920, from order of Joint Judge, 
Poona, iu Appeal No. 78 of 1916. 

Guardians and Words Act (8 of 1890), Ss 35, 
36 and 37—S, 35 is no bar to suit by ward 
against ex guardian for accounts—Legal re¬ 
presentatives of such guardian are liable where 
minor’s estate has come totheir hands also. 

Section 3»is no bar to a suit by a ward,after the 
powers of the guarli ui have ceased aud a new 
guirdiau has been appoiutei, sgiinst the lato 
guardian for an accouut of the mauigoment, 
and where the late guardian has died, his re¬ 
presentatives are liable to accouut if it can bo 
established that tho property of the minor did 
go into tho hands of the guardian and thenco 
into the hands of his representatives. 

(P 167 C *2, P 168 C 1] 

J. R. Gharpure— for Appellant:. 

W. D . Pradhan — for Respondent. 

Crump, J.*— The question for deter¬ 
mination in this case is whether the 
present suit is barred by reason of any¬ 
thing contained in Ss. 35 and 36, Guar¬ 
dians and Wards Act (8 of 1890). 

On 1st October 1900, Koshav, tho de¬ 
ceased husband of the plaintiff, was left as 
the sole surviving male memhor of his 
family, and became owner of the family es¬ 
tate. Balaji, father of tho defendants, who 
was Keshav’s maternal grandfather, as 
sumed the management, as Keshav was a 
minor,and on 7th July 1902 he was ap¬ 
pointed guardian of tho minor’s property 
under the Guardians and Wards Act by 
the District Court of Poona. He continued 
to act as guardian up to tho death of 
Keshav in September 1906. After Keshav’s 
death Balaji continued to manage the 
estate on behalf of the minor plaintiff, 
and on 26th Juno 1907 ho was appointed 
guardian of tho property by the District 
Court. Balaji died in July 1907. 

In this suit the plaintiff prays for an 
account for the whole period during 
which Balaji was in charge of the estate, 
viz., from 1st October 1900 to the date of 
his death. That as against Balaji she 
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=would be entitled to an account is not 
disputed; the sole question is whether 
she is bound to proceed under the special 
Act, or whether she has also a remedy 
apart from that Act. It is necessary in 
the first place to distinguish as to the 
capacity in wnich Balaji was from time 
to time managing the property: 

I. From 1st October 1900 to 17th July 
1902 Balaji was not a guardian appoin¬ 
ted by the Court. 

II. From 17th July 1902 up fco Kosbav’s 
death in September 1906, he acted as 
the guardian of Keshav's property duly 
appointed by the Court, and it is to be 
observed that he, on 2lsfc July 1902, gave 
a bond as provided by S. 34 (a) to duly 
account. 

III. From the date of Kesbav’s death 
in September 1906 uutil his appointment 
as guardian of the minor plaintiff on 
26th Jnno 1907 Balaji was again in 
charge, not as a guardian duly appointed 
by the Court but in his private capacity. 

IV. From 26th June 1907 until his death 
in July 1907 Balaji was in charge of the 
estato of the minor plaintiff as her guar, 
dian appointed by the Court. He gave 
no bond to account under S. 34 (a). 

Id view of the finding of the lower ap¬ 
pellate Court it is unnecessary tocoDsider 
the period after Balaji's death, for it is 
found that one Godubai, and not the de¬ 
fendants, was in charge of the estate 
after that event. 

It will be observed that the nature of 
Balaji’s connexion with this estate varies 
from timo to time, and his liabilities 
must depend upon the capacity in which 
be aoted in dealing with the property. 
That the same individual was in charge 
throughout is an accidental circumstance 
which must not be permitted fco import 
confusion. Daring the first and third pe¬ 
riods he was not a guardian appointed 
under the Act. In the first period there was 
no appointment and as to the third period 
his powers as guardian ceased on the 
death, of Keshav. So far as these periods 
are concerned, it cannot be contended 
that the Guardians and Wards Aotis any 
bar to the suit. As regards the second 
and fourth periods there is a further dis¬ 
tinction. During the second period he 
was the duly appointed guardian of the 
estate of Keshav, and had given an ad- 
ministration bond. During the fourth 
period be was the duly appointed guar¬ 
dian of the estate of the plaintiff and 


had given no such bond. The plaintiff 
as regards the fourth period is suing the 
representatives of her guardian. As re¬ 
gards the second period she is suing the 
representatives of the guardian of her 
late husband. Though, apart from the 
special provisions of the Guardians and 
Wards Act, she is entitled to sue for an 
account, the distinction has to be kept in 
mind in considering how far the provi¬ 
sions of the Act may bar a suit. In the 
one case S. 35 of the Act may be appli¬ 
cable; in the other S. 36. 

The effect of S. 37 of the Aot clearly 
is that a suit will not lie against the 
guardian or his representatives to enforce 
any remedy provided by Ss. 35 and 36 
save as provided in tho9o sections. S. 35 
contemplates (i) the assignment of the 
bond, (ii) a suit on the bond to recover 
anything due on a breach of the bond. 
Now tbe present suit is not based on the 
bond nor does it seek to enforce the bond 
and it is not therefore (in .my opinion) 
barred by S. 35. 8. 36 deals with a suit 

instituted by a third person. For such 
a suit fcho leave of the Court is required 
the object being undoubtedly to prevent 
guardians being improperly harassed by 
third persons. There is nothing in the 
section itself to bar a suit by the ward 
after the powers of tbe guardian have 
ceased and a now guardian has been- 
appointed, as is the case here. So far as 
I understand the objeot of fcho Legisla¬ 
ture, there is no reason for imputing fco 
it any intention fco bar a suit by a duly 
appointed guardian. In my opinion these 
sections must bo construed strictly and 
should not bo held fco bar the right to 
sue unless that conclusion is unavoidable. 

I do not think that suoh a conclusion 
naoessarily follows in this case. That 
a new guardian can maintain a suit 
against a previous guardian has been 
held by the Calcutta High Court in 
Kaniz Fatima v. Sajjad Husain (1), 
though the arguments urged upon us here 
weie not apparently advanced in the 
oase. For the reasons which I have given 
those arguments do not appear to mo to 
be valid. 

In so far as the suit is against the re¬ 
presentatives of the late guardian, if it 
be established that property of the minor 
did go into the hands of the guardian, 
and thence into the hands of his re¬ 
presentatives, there seems no sound roa- 

(1) [1907] 34 Oal. 211. — 
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son why those representatives should 
not he liable to account. That is the 
eiiect of the lower appellate Courts 
order and that is, I think, a correct view. 

It is in consonance with the opinion ex- 
pressed by the Calcutta High Court in 
Makar ai Bahadur Singh v. Baseluta Ku¬ 
mar Roy (l’) ; which appears to me, 
speaking with duo (ioierence, a correct 
exposition cf the law. 


I would therefore confirm tho order of 
the lower Court and dismiss this appeal 
with costs. The crcss-ohjectfons will also 
he dismissed with costs. 

Shah, J — 1 agree. I desire to add that 
we have considered the decision in Man. 
mothonath Bose Mullick v. Basanto Ea¬ 
rn ir Bose Mullick (3), relied upon by Mr. 
Gharpure in support of the appeal. It is 
based upon an earlierdecision of tho Court 
under Act 10 of 1858 and S. 41, Guardians 
and Wards Act of 1890. There is no refer¬ 
ence to S. 37, Guardir.ns and Wards Act- 
in tho judgment. With great deference to 
the learned Judges, I am unable fcc accept 
the view taken in that case. 8. 30 saves 
all remedies open to a ward or his re¬ 
presentative against his guardian which 
are not expressly provided in S. 35 and 
S. 30. In view of this reservation I do 
not see how a suit like the present suit 
can he said to bo haired, unless it is 
shown to be a suit contemplated by either 
of these sections. I do not think that 
tho present suit is one contemplated by 
S. 35 in any sense. As regards S. 36. af¬ 
ter a careful consideration of tho scope 
and terms of the section. I have come to 
the conclusion that the section does not 
apply to a suit filed by a guardian ap¬ 
pointed under tho Guardians and Wards 
Act on behalf of his ward against the 
legal representatives of a deceased guar¬ 
dian of the ward for accounts. As ro- 
gards S. 41 it is true that the summary 
remedy contemplated by sub-^. (3) is 
open to such a guardian. But I do not 
see how the existence of that summary 
remedy can be a ground for excluding 
the ordinary remedy by way otsuit. The 
Calcutta High Court has taken the same 
view in Kaniz Fatima v. Sajiad Tin - 
sain (l). 

In the present caso there is no order 
under S. 48, sub-S. (4), declaring tho pre¬ 
vious guardian to bo discharged. Appa¬ 
rently the deceased guardian is said to 

(2) [1013] 18 I. 0. 87G7 

(3) « iOOO] 22 All. 332=(1900) A. W. N. OS. 
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have tiled accounts in January 1907 in the 
District. Court. It does not appear clearly 
as to what happened after the accounts 
wera tiled. On the present record nothing 
is shown to have been done with re- 
lorence to the accounts said to have been 
nlel by Balaji in January 1907. It is 
common ground that there is no order of 
discharge under S. 41 (j). 

G.p./r.ic. Appeal dismissed. 


and 
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Full Bench 

Macleod, C. J., Heaton and 
Kajiji, JJ. 

In re Ji vanla l V a raj ran Desai 
others —Respondents. 

Civil Appln. No. 681 of 1919, Decided 
on 15th October 1919. 

a) Letters Petent (Bombay), Cl. 10 — 
Pleader can be treated in matter of discipli¬ 
nary jurisdiction. 

hi lbs exercise of its disciplinary jurisdiction 
the High Court can deal with a legal practi¬ 
tioner in the same way as if he were applying 
for enrolment. [P 170 0 1, 2] 

(b) Bombay Pleader*’ Regulation (2 of 
1827), S. 56— Term "mi»bebaviour" is not 
confined to professional conduct—It may not 
amount to general infamy or bad character — 
Signing pledge to disobey Criminal law Bills 
No. 1 and 2 of 1919 held to be sufficient mis¬ 
behaviour. 

The term "misbehaviour" in S. 56, Bombay 
Regn. 2 of 1327, is not restricted to misbeha¬ 
viour in the strict course of a pleader’s profes¬ 
sional do tics, hut includes general misbeha¬ 
viour. [P 169 O 2, P 170 C 1] 

There may be acts which would entitle the 
High Court to refuse admission to a candidate 
seeking to be eurolled as a pleader or an advo¬ 
cate. or to consider that it is improper that a 
pleader or advocate should remain as a practi¬ 
tioner of the Court, although the acts com¬ 
plained of do not involve an imputation of 
geueral infamy or bad character. [P 171 C 2] 

Where certain legal practitioners* signed the 
following pledge: 

"Being conscientiously of opinion that the 
Bills known as tho Criminal Law (Amendment) 
Bill 1 of 1919 and the Criminal Law (Emer¬ 
gency Powers) Bill 2 of 1919 are unjust, subver¬ 
sive of the principles of liberty and justice and 
destructive of the elementary rights of indivi¬ 
duals on which the safety of the community as 
a whole .and the State itself is based, we so¬ 
lemnly affirm that in the evont of thoso bills 
becoming law aud until they are withdrawn wo 
shall refuse civilly to obey theso laws and such 
other laws .as a coiniuittoc to be hereafter ap¬ 
pointed may thinkiit, and further affirm that 
in this struggle we will faithfully follow truth 
and refrain from violence to life, person or pro¬ 
perty 

Held: that thoso who had signed thi6 pledge 
wore not fit persons to be allowed to continue as 
members of tho legal profession. [P 172 C 1], 
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Ohimanlal Setalvad , 1\ Divatia. G. V. 
'Tkakvr, Ralanlal Banchhod Das. Jaya- 
kar and xtf, //. Kafci7—for Respondent. 

Bahaduri aud S. S. Patkar —for the 
Crown. 

Macleod, C. J. —A notice was issued 
by the High Court in its disciplinary 
jurisdiction on 12th July 1919, against 
Jivanlal Varajrai Desai and Yaliavbhai 
Jhaverbhai Patel, who are barristers-at- 
law and advocates of this Court, and Mr. 
Krisbnalal Narsilal Desai, High Court 
Pleader, at present practising in the 
Courts at Ahmeaabad. The reason for 
issuing the notice was the receipt of a 
letter from Mr. Kennedy, the District 
Judge of Ahmedabad, date! 22ud April 
1919, which runs as follows: 

“L have tho houour to submit for the dcler- 
wiu.itiou of thoic Lordships the question of the 
pleaders of this Court who have signed what is 
known 119 the Satyagrahi pledge. The following 
are the pleaders practising hero who have given 
m their names as members of the Satyagrahi 
league: Mr. Gopalrao Kamchandra Dabholkar, 
Mr. Krisbnalal Narsilal De Ra i, High Court 
Ploa ler, Mr. Manila] Vallabhram Kothari and 
Mr. kalidas Jaskarna Jhaveri. There are others 
who havo not yet given iu thoir namos to me. 

I had au interview with the above gentlomon 
on the ICth and expressed my sentiments and 
olicited theirs. I asked for somo sort of satis- 
actory explanation of the sense in which they 
took tho Satyagrahi oath. Thev have furnished 
an explanation which Ido not think is satis¬ 
factory. I theroforo submit the case for orders, 
as I suppoao tho quostion is general to all dis¬ 
tricts. 

As 1 understand the Satyagrahi oath, it binds 
tho siguatonos not only to opposo tho Rowlatt 
Bills and cognato legislation, but to break all 
laws of whatever kind which a committee may 
decide should bo broken. I gather also from the 
papors that some illegal acts bavo boon already 
ordainod. I cannot myself see that the public 
adhorence to a body which has that rulo bind- 
ing on it, is consistent with tho duty of a 
pleader and the terms of his sanad, and I think 
the explanation furnished by the pleaders leaves 
matters much whoro they nre. 

I am not iu any way impressed by the tempo¬ 
rary suspension of tho illegal activities of this 
loague. There can ho no doubt (at loast I havo 
uouo) that suspension is merely a device to 
avoid tho possibility of puniahmont falling on 
tho batyagrahis in respect of acts directly or in¬ 
directly due to thoir teaching and influence, 
the actual perpetrators of which and tho insti- 
gators of which are likely to moat v*tb condign 
punishment. b 

I am of the beliol that the above gentlomon 
are sincorely and oouBoiontiously under tho im¬ 
pression that the Rowlatt Bill legislation is a 
crime, and as they have that impression, I 
would not blamo them for going to the odgo of 
the law to opposo it. They are all men for 
whom I have considerable esteem, and I have 
Known them and appreciated them for some 
years, and it is very painful for me to raiso their 


case, but l am of the opinion that they unlit 
to practise uutil toe; have severed their con¬ 
nexion with this league in the same public way 
in which they have jvinod it. 

There are also at least two barristers who 
have joined and are prominent members oi the 
local league. Mr. Jivanlal Varajrai Desai and 
Mr. Yaliavbhai Jhaverbhai Patel. But 1 hwe no 
power to deal with them and very likely recout 
events in Ahuicdabad may make it unnecessary 
to proceed against them. 1 enclose a copy of 
the Satyagrahi oath and of the explanation aud 
covering letter of throe of the pleaders con¬ 
cerned. No one would be more pleased than 
myself if it could be fouud that the explanation 
was satisfactory. But personally I am of the 
opinion it is not.” 

Accompanying the letter were copiesof 
what is known as the “Satyagrahi oath," 
and letters to tho District Judge from 
Messers. G. R. Dabholkar, Krishnalal 
Narsilal Desai, Kalida9 Jaskaran Jhaveri 
and Manilal Vallabhram Ivothari, explain¬ 
ing their conduct as tho District Judge 
had requested at an interview with them 
on tho 16th of April. It will bo noted that 
the District Judge did not consider this 
explanation satisfactory, and that ho 
considered that those four pleadors woro 
unfit to practise until they had severed 
their connexion with the Satyagrahi 
league in the same public way in which 
they had joined it. With regard to Messrs. 
Jivanlal Varajrai Desai and Vallavhhai 
Jhavorbhai Patel, Barristers-at law, who, 
tho Judge stated, had joined aud were 
prominent members of tho local league, 
the Judge said lie bad no power to deal 
with them. 

This notice was issued under Cl. 10, 
Letters Patent. A similar notioe was 
also issued on Messrs. G. R. Dabhol- 
kar, Manilal Vallabhram Kothari and 
Kalidas Jaskaran Jhaveri, under Cl. 56 
of the Bombay Regulation 2 of 1827. 
Cause has now been shown by all the 
respondents, and it has been admitted by 
Sir Chimanlal Setalvad, who appeared for 
Messrs, J. V. Desai, G. R. Dabholkar 
and K. N. Desai, that whether they are 
to be dealt with undor Cl. 10, Let¬ 
ters Patent, or Cl. 56 of the Bombay 
Regulation 2 of 1827, the same principles 
^re involved. 

In the ease of Government Pleader , 
Bombay v. Annaji Narayan Deshpande 
(1) it was hold that the term “misbeha¬ 
viour” under Cl. 56 of the Bombay Regula¬ 
tion 2 of 1827 is not restricted to mis. 
behaviour in the strict course of a plea, 
ders professional duti es, but inolude 9 

(1) [1913] 37 Bom. 354=19 1. C. 529. 
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general misbehaviour. And in Sarbadhi. 

In /v (i) at p. 4-3 appears fche follow¬ 
ing passage: 

Plioir Lordship3 will not attempt to Rive a 
definition e( 'retson ible cause,’ or to liy down 
an; rule for iho interpretation of the Letters 
Patent in this respect, livery case must depend 
on its own circumstances. It is obvious that 
the intention ol the Crown was to give a wide 
discretion to the High Court in India in regard 
to 'he exercise of this disciplinary authority.” 

The powers of a Court in dealing with 
cases of alleged misconduct .against at¬ 
torneys are described in Hill , In re (3). 
An attorney, while acting as a clerk to a 
firm of attorneys, in completing the sale 
of certain property, received the balance 
of the purchase-money, which he appro¬ 
priated to his own use. On an applica¬ 
tion to strike him off the roll, ho admitted 
the misappropriation, and it was held 
that although the misconduct was not 
committed strictly in his professional 
character, yet. as it was misconduct 
wnich would have prevented him from 
being admitted as an attorney, the Court 
would exorcise its summary jurisdiction, 
an 1 punish the misconduct. Lord Black¬ 
burn said: 

"But whore there is a matter which would 
subject the person in question to a criminal pro¬ 
ceeding, in my opinion, a different principle 
must l>o applied. Wo aro to sco that the officers 
of the Court aro proper persons to bo trusted by 
the Court with regard to the iutorests of suitors, 
and we are to look to the character and position 
of the persons, and judge of the acts committed 
by them, upon the same principle as if wo wero 
considering whether or uot a person is fit to 
become an attorney.” 

Lord Cockburn said: 

’’I should add, there is one consideration I 
omitted, and which, I think is eutitled to great 
weight. It is that put to us in the course of the 
discussion, namely, that if these facts had been 
brought to our knowledge upon the application 
for this gentleman's admission wo might have 
refused to admit him; and I think.the fact of 
his having been admitted does not alter bis 
position; h iviog been admitted we must deal with 
him as if ho wore now applying for admission; 
and as in thee iso of a person applying for admis¬ 
sion as an attorney we should have considered all 
the circumstances, and either have refused to 
admit ’or have suspended tho admission for a 
certain time, so where a person has once been 
admitted wo are hound, although ho was not 
acting in tho precise ch lncter of an attorney, 
to take notice of his misconduct.” 

It. is not suggested that the respon- 
d ents have dene anything which would 
subject them to criminal proceedings. 


(-2i 1907] -20 All. 95=34 I. A. 41 — 1 A. L. J. 
34=9 Bom. L. R. 9=11 C. W. N. 273=17 
M. L. J. 74 (P. C.). 

(?) [1SG81 3 Q. B. 543=9 B. & S. 4*1=37 L. J. 
Q. b. 295=13 L. T. 554=10 W. R. 10G1. 


but that case is sufficient authority for' 
stating that we can deal with the res¬ 
pondents in the same way as if they 
were now applying for enrolment. 

It is necessary therefore to carefully 
consider the terms of the’ document 
known as the Satyagraha oath or pledge 
which according to the copy sent to us 
by.the District Judge, runs as follows: 

Being conscientiously of opinion that the 
Bills known as tho Criminal Law (amendment) 
Bill 1 of 1919, and the Criminal Law (Emer¬ 
gency Powers) Bill 2 of 1919 are unjust, subver¬ 
sive of the principles of liberty and justice, and 
destructive of the elementary rights of indivi¬ 
duals on which the safety of the community as 
a whole and tho State itself is based, we so¬ 
lemnly affirm that in the event of these Bills 
becoming law and until they are withdrawn wo 
shill refuso civilly to obey these laws and such 
other laws as a committee to be hereafter ap¬ 
pointed may think fit, and further affirm that in 
this struggle'ave will faithfully follow truth and 
refrain from violence to life, person or property.” 

Tha movement to obtain signatures to 
this oath commenced in February. I 
may say at once that no one can reason¬ 
ably object to the right of a citizen to 
express his opinion as to the merits or 
demerits of a legislative measure pro¬ 
posed to he alcpted by the Government 
and, if he is opposed to it, to take every 
means to induce Government to withdraw 
it, provided ho keeps within the hounds 
imposed hv established law. The signa¬ 
tories to tho oath have expressed their 
objection to those Bills, which came to bo 
known as the Rowlatt Bills, and affirmed 
that they would civilly refuse to obey 
them if they became law. “Civilly” accor¬ 
ding to tha dictionary “means in a polite 
manner; politely.” It is suggested that 
civil or polite disobedience is the same 
as what is known as passive resistance. 
That is not so. Passive resistance con¬ 
notes complete inaction in the presence 
of a command of law, that is to say, the 
refusal to do what the law commands, 
while disobedience includes the doing of 
something which is forbidden by law. 
Whether tho disobedience is active or 
passive depends on the nature of the 
law wnich it is intended to disobey. 

Now w&,are concerned in this matter 
with the conduct, of the respondents nob 
as citizens hut as advocatosand pleaders. 

Wo have nothing to do withtbeir poli¬ 
tical views, nor have we anything to do 
with expressions of opinion on their part, 
however strong against any particular 
measure proposed by the legislature. 
But a public declaration mado by an ad- 
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vocate or a pleader that he has bound 
himself civilly to disobey any laws which 
a committee to be thereafter appointed 
might think fit, appears to me to go very 
much further than a mere expression of 
opinion as to the merits of a Bill pro¬ 
posed by a legislature. I take it for the 
purpose of the argument that the res¬ 
pondents, as Mr. Kennedy believes, were 
sincerely and conscientiously under the 
impression that the Rowlatt Bill legisla¬ 
tion was a crime, and that they honestly 
thought that signing the Satyagraha 
pledge would be a constitutional form of 
agitation against the passing of the Row- 
latt Bills. 

But I have to consider whether 
the signing of suoh a pledge is con¬ 
sistent with the duties which they owe 
as officors of this Court. Advocates and 
pleaders are a privileged class enrolled 
not only for the purpose of rendering as¬ 
sistance to the Courts in the adrainistra- 
fcion of justice, but also for giving pro¬ 
fessional advice, for which they are en¬ 
titled to be paid, to those members of the 
public who require their servioes. Their 


position, training and practice give them 
immense influence with the public and 
their example must necessarily have a 
much greater effect, whether for good or 
for evil, than the example of those who 
do not occupy this priviloged position. 
It is not uooessary in order for us to be 
able to exercise our jurisdiction that any 
offence should have been committed, nor 
is it necessary thatwhattho respondents 
have done should have subjeoted them to 
anything like general infamy or imputa¬ 
tion of bad character. The case of Wal¬ 
lace, In re (4) was relied on by the respon¬ 
dents. But I do not think that Lord West- 
bury in giving judgment went so far as to 
eay that an' act to render an attorney 
remaining in the Court as a practitioner 
improper must necessarily be an act com¬ 
mitting an attorney to anything like 
general infamy or an imputations of bad 
character. That was an appeal from a 
decision of a Canadian Court, and as 
regards the respondent in the case 
proceedings of a different nature could 
have been . taken against him for the 
act complained of. Under the Letters 
Patent and the regulation each case 
must bo decided on its own faob, as 

(4) [1866) 1 P. o. 288=4 Mooje P. 0. (n. a ) 

srsA ai. 0- 9=ie w - *• “”=>« 


their Lordships of the Privy Council 
said in Sarvadhicary's case (2) and in my 
opinion there may be acts which would 
entitle us to refuse admission to a can¬ 
didate seeking to be enrolled as a pleader 
or an advocate, or to consider that it 
was improper that a pleader or advocate 
should remain as a praotitioner of the. 
Court, although tlie acts complained of: 
do not involve an imputation of general! 
infamy or had character. This pledge,' 
however can be said to involve, if not 
directly, certainly indirectly, the profes¬ 
sional character and reputation of the 
respondents. The duty as pleaders and 
advocates under their sanads is to advise 
their clients to the best of their abilities 


as to what the law is, not as to what the 
law should he in their opinion. But it 
would be impossible for them to keep 
their duties to the league separate from 
their professional duties. This conflict 
would become the more pronounced if 
any of the respondents had occasion to 
adviso bis client regarding one of the 
laws denounced by the league. 

Sir Chimanlal was asked whether his 
clients would be able to give advice con¬ 
scientiously to their clients without be¬ 
ing influenced by their pledge, and Sjr 
Chimanlal replied that they would give 
advice as lawyers conscientiously and 
nob as Satyagrahis. He was bound to say 
that, but the atmosphere of this Court 
before which his clients have been 
arraigned, is somewhat different to the 
atmosphere of their consulting chambers 
in Ahmedabad. Supposing for instance 
the committee had denounced the Income 
tax Act, the respondents would be hound 
by their pledge to refuse to fill in the sche¬ 
dules sent to them for the purpose of 
assessment. If a olinet consulted one 
of them regarding the way in which the 
sohodule should be filled in he would be 
on the horns of a dilemma. Every 
member of the league of this description 
is of necessity a propagandist. To arrive 
at the desired end as many adherents 
must be gathered in as possible, no op¬ 
portunity of doing so must be lost. It 
would therefore be the respondent's duty 
as a Satyagrahi to persuade the client to 
disobey the law ; it would bo his duty as 
an officer of the Court to tell the client 
to obey. 

It oannot be doubted for a moment 
that it is extremely undesirable that any 
of those who hold sanads as advocates 
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or pleaders of this Court should had 
themselves involved in this conflict of 
duty. Then thore is the danger of their 
example beiug followed by persons who 
do net possess that high moral character, 
that love for the truth, that abhorrence 
of all ideas of violence to life, person or 
property possessed bv the respondents. 
It would appear on the face of it that 
the signatory to the pledge abdicates all 
independent Judgment in favour of an 
unknown body of his fellow signatories. 

1 am told that if the committee referred 
to in the pledge called upon the signa¬ 
tories in pursuance of their pledge to do 
acts repugnant to the respondents feel¬ 
ings, they would not act in accordance 
with their pledge. If that is the case, 
the signing of the pledge would not in¬ 
volve any obligation on the part of the 
signatories to act according to the pledge 
and if a signatory considers himself en¬ 
titled to form his own opinion whether 
he should follow the lead of the com¬ 
mittee or not, it follows that the pledge is 
worthless and lie would much better 
no: have signed it. But the public can 
only judge men by their actions, and 
the more ignorant and less educated of 
the public who sign the pledge and see 
the names of other signatories are not 
acquainted with the mental reserva¬ 
tions of their fellow bignatories. A very 
sound principle to remember is that 
those who live by the law should keep 
the law. I should certainly be disin¬ 
clined to grant a sanad of this Court to 
anyone who I knew was a signatory to 
this pledge, for I should not consider him 
a proper person to be enrolled in that 
privileged class referred to above. That 
being so I should be inclined to say 
under the powers given us by the Charter 
and the Regulation that a person who had 
signed this pledge was not a fit person to 
be allowed to continue amongst that pri¬ 
vileged class. 

Turning now to the letters of explana¬ 
tion given by the pleader-respondents to 
the District Judge, I am not surprised at 
his expressing the opinion that they 
were not satisfactory. It mu3t be re¬ 
membered that those letters were writ¬ 
ten a few days after the lamentable 
riots on 10th and 11th April at Ahmeda- 
bad. and though I do not for a moment 
suggest that any of the respondents took 
any part either directly or indirsctly in 
those riots it is a matter of common 
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knowledge that there had been several 
meetings attended by thousands of mill- 
hanls during March and the first ten 
days of Aprii which were summoned by 
the leaders of the Satyagraha Sabha. 
W hether those meetings had any con¬ 
nexion with the subsequent riots was a 
question which was noz discussed during 
the course of the arguments, hut it has 
already been the subject of judicial de¬ 
cision. The District Judge considered 
he had no power to deal with the bar¬ 
rister respondents; so the record contains 
no letter of explanation from them. Mr. J. 
V. Desai however has put in an affi¬ 
davit at the last moment, a proceeding 
which cannot be commended considering 
that the bearing of these notices has 
twice been adjourned for the convenience 
of the respondents, while Mr. V. J. Patel 
with wiser discretion, has contented him¬ 
self by being respresented before us by 
Mr. G. N. Tbakore who supported the 
argument of SirChimaual. 

There is no need to deal with 
Mr. Desai's affidavit. It is sufficient to say 
that it does him no credit. 

I have refrained from dealing with 
many points contained in the argument 
of counsol for the respondents, which 
concern rather the politician than the 
Judge, and are therefore always open to 
controversy. The plain issue is what 
are the duties of the respondents to 
this Court. 

I have waited in vain for any acknow¬ 
ledgment on the part of the respondents 
that they have realized, in the events 
which have happened that however harm¬ 
less and constitutional they may have 
considered this movement when it was 
started, it is absolutely incompatible 
with their duties as lawyers to the High 
Court that they should continue to take 
part in it. 

Sir Chimanial did indeed say that it 
might be that the Satyagraha movement 
would receive its quietus. Ho hoped and 
trusted that it had received its final 
quietus now. That no doubt was bis 
own personal opinion but is there any 
trace on the record that that was also 
the opinion of respondents? 

Sir Chimanial also said it was open 
to the signatories to withdraw from the 
pledge. Then why does not ho advise 
his clients to do so now ? 

I wish to make it perfectly clear that 
roart from all other considerations r 
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those who are enrolled as advocates and 
pleaders of this High Court or of the 
Distriot Courts cannot serve two masters. 
It may be that after due consideration 
of this expression of our opinion the res¬ 
pondents may see the force of it. We 
have no desire to deal harshly with 
them, and for the present wo shall con¬ 
tent ourselves with giving them this warn¬ 
ing. We do so beoause we are told that 
the Satyagraha Sabha, since the riots of 
April, has been quiescent. Whether we 
shall take any further action depends 
entirely on the development; if any. of 
the Satyagraha movement so that these 
notices will be adjourned with leave to 
the Advocate-General and the respon¬ 
dents to move for their restoration to 
the Board should ocoasion arise. 

In connexion with these notices there 
has been a regrettable incident of which 
we are bound to take notice. An appli¬ 
cation was made to this Court by some 
of the respondents or their pleado-s for 
copies of Mr. Kennedy's letter. Copies 
were furnished and considering that the 
respondents wore lawyers, it did not ap¬ 
pear necessary to inform them that such 
copies were given to them for their 
private information and not for publi. 
cation. That letter was published be¬ 
fore the case oame on for hearing 
in Court. Who is responsible for what 
we must regard as a very grave 
breaoh of a well-recognized rule we can¬ 
not say. We are quite sure the legal 
advisers of the respondents are free from 
blame ; if the respondent or respondents 
who published the letter do not give in 
his or their names to the Registrar, the 
blame must for the present rest on all 
the respondents. 

Heaton, J. —I conour generally in 
the judgment just delivered by my Lord 
the Chief Justice and I concur in the 
order proposed by him. There are how¬ 
ever a few words of my own to add. 
One of the legal gentlemen concerned 
in these proceedings in dealing, in an 
affidavit, with the Rowlatt legislation 
and the Satyagraha movement wrote as 
follows: 

M I beliovo that it ia the iaherent right of a 
citizen to protest against each legislation by 
such constitutional methods and I have merely 
acted on that bona fide belief. M 

Of the rights of ordinary oitizens how¬ 
ever little need be said, for we are not 
dealing with the oase of ordinary oiti- 
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zens. Our notices were issued against 
professional lawyers, and it is with 
them and with them only that we are 
concerned. They belong to a privileged 
class and they enjoy their privileges with 
our consent. But just as they enjoy 
special privileges, so they are under 
peculiar obligations. Moreover, this Court 
is under special obligations in regard to 
them. Just as it licenses or permits 
them to practise as lawyers, so it is 
hound to see that they do not flagrantly 
abuso their privileges. 

I will first deal with their obligations 
to clients. We not unnaturally asked 
what advice would a professional lawyer, 
who had taken the Satyagraha pledge, 
give to a client who asked him whether 
as a citizen he ought to obey one of tboso 
laws which as a lawyer he was pledged 
civilly to disobey. If the lawyer s answer 
were that, to quote the words of the 
pledge: 

"tbo law was unjust, subversive of the princi¬ 
ples of liberty and justice and destructive of the 
elementary rights of individuals** 

and ought to bo disobeyed, then a posi- 
tion would arise which wo could not but 
consider reflected very unfavourably on 
the lawyer’s performance of bis profes¬ 
sional duty. For, it is as much the 
lawyer's duty in dealing with his client 
to act on the law as it is, not as he 
would have it be, as it is the duty of a 
Judge to do the same. 

We wore however mo9t positively as¬ 
sured by counsel who appeared for the 
respondents that this would not happen. 
In other words, we are told that though 
as oitizens the respondents would unhesi¬ 
tatingly assort that certain laws -ought 
not to be obeyed; yet they would, a 9 
professional lawyers, advise their clients 
that those same law9 had to be obeyed. 
It may be so; but the tomptation to tell 
the client that the law should be dis¬ 
obeyed would at least be severe, and 
would place them in a position which no 
conscientious lawyer ought to oooupy. 

I will now turn to the duty of profes¬ 
sional lawyers to this Court and to the 
law. They are bound, as I have said, to 
act according to the law as it is, not as 
they would have it bo. Critioizm of the 
law, even severe critioizm, is permitted 
even to Judges, muoh more so perhaps 
to professional lawyers. Nevertheless it 
is a matter of conscience with both, that 
they are to reoognize and give effect to 
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the law. Wo must assume that profes¬ 
sionally the respondents would obey ail 
the laws; hut as they have taken a 
pledge, as citizens, to disobey certain 
laws, their position is just as unsatis¬ 
factory in relation to this Court and to 
the law as it is in relation to their 
clients. 

It seems to me that professional 
lawyers cannot fulfil Loth the obligations 
of the Satyagraha pledge and the obliga¬ 
tions of their profession. They are 
pledged to follow the truth, hut this they 
cannot consistently do if they disobey 
certain laws as citizens whilst as lawyers 
they obey and advise obedience to those 
same laws. 

It has been necessary to say all this, 
as I gather that the respondents are blind 
to the fact that there is anything un¬ 
satisfactory or unbecoming in their at¬ 
titude. They are under the impression 
that their position as professional 
lawyers is correct. But to me it seems 
to be essentially incorrect. 

Suppose we were dealing with tho90 
who desired to become professional 
lawyers and who applied to us for enrol¬ 
ment on our list of advocates or for 
eanads to practise as pleaders. Should 
we grant the applications? I greatly 
doubt it. At any rate until the appli¬ 
cants had given definite undertakings 
that they would limit their political 
activities, not merely so as not to inter¬ 
fere with, but so as not to excite suspi¬ 
cion as to the correctness of their pro¬ 
fessional conduct. 

The attitude which the respondents 
have adopted is to my mind undeniably 
embarrassing and unseemly from a pro¬ 
fessional point of view. But need we an¬ 
ticipate that anything worse will follow? 
That we cannot say. It depends on the 
development of the Satyagraha move¬ 
ment with which the respondents have 
intimately associated themselves. 

Kajiji, J. — I have had the advantage 
of readiug the judgments of my Lord the 
Chief Justice and my brother Heaton 
and I concur in the order proposed and 
have nothing to add. 

G.P,/lt.K. Respondents warned. 
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Macleod, C. J. and Heaton, J. 

In re Kali das J. J haver i — Respon¬ 
dent. 

Appellate Civil ; Decided on 10th No¬ 
vember 1919. 

# Contempt of Court —Pending proceedings 
arc privileged and cannot be published. 

All proceedings iu cases pending before a Court 
of justice are privileged and they must not bo 
published until tho case comes on for hearing 
before the Court. (P 175 C 1) 

Judgment. — Mr. Jhaveri, a pleader 
practising at Ahmedbad, was one of the 
respondents against whom notices were 
recently issued in consequence of a letter 
which was addressed to tho Registrar of 
the High Court by Mr. Kennedy, the 
District Judge of Aiimedabad. After the 
notices had been served the respondents 
asked for inspection of Mr. Kennedy's 
letter and they were allowed to receive 
copies of that letter. I should have 
thought that any pleader ought to have 
known that it was contrary to the rules 
of the profession, and contrary to the 
duty which he owed to this Court, to 
show that letter to any outsider, or give 
copies of that letter to any outsider. The 
respondent, Mr. Jhaveri, obtained a copy 
of this letter, which I may remark, was 
a private letter written by the District 
Judgo to the Registrar, and therefore the 
private property of the Court until the 
proceedings had become public. Mr. Jha- 
veri handed a copy of that letter to Mr. 
Gandhi, who he knew was the Editor of 
"Young India." Mr. Gandhi published 
that letter in his paper, and also com¬ 
mented on it. It is quite true that Mr. 
Jhaveri had nothing to do with that. 
But he must have known that when he 
handed the letter to a journalist, that 
journalist would make such use as he 
thought proper of that letter, subject to 
the rules which ho considered governed 
the publication of such matters by jour¬ 
nalists. In his letter of explanation to 
the Court, Mr. Jhaveri writes that he 
saw no impropriety in handing the letter 
to Mr. Gandhi. He neither brought about 
its publication, nor did he prevent it. 
\ftor what has passed to-day between 
Mr. Jhaveri and the Court, we trust that 
ho will now see that it was most impro¬ 
per on his part to have handed that letter 
to Mr. Gandhi. He might have shown it 
to Mr. Gandhi as a loador of the batya- 
eraha movement in order to take Ins 
advice. But if he did so, he ought to have 
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especially stipulated that it was shown 
to Mr- Gandhi as bis private adviser, 
and not as a journalist, and he should 
have specially prohibited Mr. Gandhi 
from making any use of that letter a3 a 
journalist. It is certainly strange that 
the respondent should not have seen the 
impropriety of his action. He has told 
us that it is not unusual in the mufassil 
for papers placed on the file in certain 
proceedings to be published before the 
proceedings are made public in Court. 
If that is the practice in the mufassil, 
the sooner it is stopped the better. All 
proceedings in oases pending before a 
Court of justice are privileged, and they 
must not be published until the case 
comes on for hearing before the Court. 
It is certainly desirable that pleaders 
|who go out to practise in the districts 
Ishould feel that they continue to be un- 
Ider the restraining influence of the lead¬ 
ing members of the profession practising 
in Bombay. 

I am quite sure that nothing of this 
sorb would over have oocurred in Bombay, 
and Mr. Jhaveri, if he consults any of 
the learned pleaders who are sitting in 
Court, will be told that ho had no busi¬ 
ness whatever to have given a oopy of 
this letter to a person in Mr. Gandhi's 
position, unless he took precautions that 
it should not be published until the noti¬ 
ces were heard in Court. Such conduct 
was particularly disgraceful in this mat- 
ter because the proceedings were between 
Mr. Jhaveri and the Court itself in which 
the Court was dealing with his sanad 
which might have been suspended or 
taken away from him, and therefore he 
should have been all the more careful 
nob to do anything in the course of the 
proceedings which might have given the 
Court further cause for dealing with his 
sanad. However we think now that this 
expression of opinion on our part should 
bo a losson to Mr. Jhaveri in the future 
and ought to be notice to other pr&otU 
turners in the mufassil of what we con¬ 
sider is the proper course to follow in 
such cases, and therefore we content 
ourselves in this case with severely re¬ 
primanding, Mr. Jhaveri. As I said at 
the commencement, I am very glad that 
he has had the courage to confess that 
he was the respondent who committed 

Pnvileea< He has thereby 
saved the other respondents the trouble 
of coming to Bombay, as they would 
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have to do, if he had Dot written to the 
Registrar, for it was necessary that what 
we thought about this matter should be 
said in open Court. 

G.P./R.K. Order accordingly. 
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Full Bench 

Marten, Hayward and Kajiji, JJ. 

In re Mohandas Karamchand Gandhi 
and another —Respondents. 

Criminal Appln. No. 449 of 1919, De¬ 
cided on 12th March 1920. 

Contempt—Comments on or extracts from 
pending proceedings cannot be published 
without leave of Court —Such publication 
amounts to interference and is contempt of 
Court-High Court should protect mufassil 
Courts in proper cases. 

It is uot permissible to publish comments ou 
or extracts from any pending proceedings in a 
Court unless the leave ol the Court is first ob¬ 
tained. 

Any act done or writing published calculated 
to obstruct or interfere with the duo course of 
justice or tho lawful process of tho Courts is a 
contempt of Court. 

It is a contempt to publish any p.irt of tho 
record of a case whilo proceedings are pending. 
The High Court has power to protoct Courts of 
inferior jurisdiction and in proper ca<es it 
should extend its protection to Courts in tho 
Mufassil over which it exercises supervision. 

A District Judge wroto a lettor to tho Regis¬ 
trar of the High Court submitting for determina¬ 
tion the question whether certain conduct of 
some of tho legal practitioners practising in tho 
District Judge s Court, was consistent with 
their duties as advocates and pleaders. Tho res¬ 
pondents, who wore the editor and publisher of 
a newspaper, printed the District Judgo’s letter in 
their newspaper together with their own com- 

» >roceedin 8 s were ponding bo- 
foro tho High Court; rp 17 q r n 

Held: that tho respondents were guilty of 
contempt of Court. * y ol 

Strangman and Bahadurji —for Req- 
pondents. 

Marten, J.— The respondents Mohan- 
das Kararnohand Gandhi and Mahadev 
Hanbhai Desai are the editor and pub- 
l.sher respeotiveiy of a newspaper called 
Young India. They are ohsrged with 
oontempt of Court in publishing in that 
newspaper, on 6th August 1919, a letter 
dated 22nd Apr, 1929 and written by the 
Distriot Judge of Ahmedabad (Mr. B 0 

Kennedy) to the Registrar of this Court’ 
w? a 80 P ubl,9hi ng comments on that 

letter. _ The gist of the charge is that the 
letter m question was a private offioial 
letter forming part of certain proceedings 
then ponding m this Court, and that the 
oomments whioh the respondents made 
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in their newspaper were comments on 
that pending ca*e. 

The facts are not in dispute and may 
be stated briefly- The case which I have 
referred to is Jivanlal Virajrai Desaijn 
re (l). It arose under the disciplinary 
jurisdiction of this Court, in consequence 
of the above letter from the District 
Judge, whereby he submitted ter the de¬ 
termination of this Court the question of 
the pleaders of the Ahmedabad Court 
who had signed what is known as the 
"Satyagr&ha pledge." whereby they under¬ 
took (amongst other things) 

“to refuse civilly to obey these laws, (viz., the 
Rowlatt Act) and such other laws as a commit¬ 
tee to be hereafter appointed may think.fit.” 

The learned District Judge also men¬ 
tioned the names of two barristers who 
had signed the pledge. The point was 
whether that pledge was consistent with 
their duties as advocates and pleaders. 
The result of that letter was that notices 
were issued by this Court, on 12th July 
1919, against the advocates and pleaders 
in question, and it was eventually held, 
cn 15th October 1919, by a Benob of 
this Court consisting of my Lord the 
Chief Justice and Heaton, J., and Kajiji, 
j.. that the Satyagraha pledge which 
these advocates, and pleaders had taken 
was not consistent with the performance 
of their duties as such to the Court and 
the public. 

Meanwhile, viz. on Gth August 1919, 
the present respondents had published 
the letter in question in Young India, 
and made thero the commeufcs complained 
of. They had obtained the lettor in this 
<vay. For the purposes of the defence 
to the charge, a copy of the District 
Judge's letter had been supplied by the 
High Court to Jivanlal V. Desai, one of 
the counsel in question. He gave a copy 
to another respondent, Kalidas J. Jhaveri, 
and the latter handed it to the Editor of 
Young India, who is reputed to be the 
author of the Satyagraba pledge. For 
his conduct in so doing, Kalidas J. Jha¬ 
veri was severely reprimanded by the 
Chief Justice and Heaton.J.. on 10th 
November 1919: soe Kalidas J. Jhaveri, 

In re (2). 

1 may now turn to the newspaper itself. 

On p. 1 under the heading "O’Dwyo- 
rinrn in Ahmed abad." the Distri ct Judges 

(1) A. l. R: 1920 Bom. 1G6=J4 Bom. 416=54 
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(2) A. I. R. 1920 Bom. 174=14 Bom. 443=58 
l.C. 4G2. 


letter to this Court is set out in full. 
On p. 2 there is a leading article headed 
‘Shaking Civil Resisters.” We have 
read the whole of it and I need only refer 
to someoi its more salient features. At 
the outset, it mentions an alleged declara¬ 
tion by Sir Michael O’Dwyer of his in¬ 
tention of taking note of the anti-Row. 
latt legislation, agitation and passive 
resistance demonstration before there 
was any disturbance of the pe*ce. It 
then states that Sir Michael had suc¬ 
ceeded to an eminent degree in disturb¬ 
ing the peace in the Punjab and that “the 
O’Dwyrean spirit" had travelled to 
Burma. Then follows a comment on the 
Local Government there. The article 
then proceeds to say that an echo of the 
spirit is heard nearer Bombay, and men¬ 
tions the above High Court notice to the 
Ahmedabad lawyers, and that it wa9 
prompted by the above letter from the 
District Judge, and that it remains to 
bo seen what action will be taken by 
the High Court when the case is ar¬ 
gued before it. 

Tne articie then states that the Dis¬ 
trict Judge has prejudged the issue: 
that ho has made an impudent sug¬ 
gestion which is then quoted: that tho 
adjective, “impudent" is used advisedly; 
that hi9 imputation woulJ he ungentle- 
manly in a stranger and is unpardon¬ 
able in his case. The article then sug¬ 
gests that the la9t paragraph of tho 
letter means that tho two barristers 
would be charged and convicted by tho 
Special Bench, and that it was not tho 
fault of tho District Judge that they had 
not been so charged, and that the Dis¬ 
trict Judge had made up his mind that 
they had committed a criminal breach of 
the law of the land. Then, in tho con¬ 
cluding portion, tho article states that 
these traducers of civil resistance and 
civil resistors are becoming tho instru¬ 
ments for propagating Bolshevism, i. e., 
tho spirit of la wlossness accompanied with 
violence, and that the Government of 
Burma, tno Government of the Punjab and 
the District Judge of Ahmedabad, are all, 
in their own way, endeavouring forcibly 
to impose their will upon civil resistors, 
but that those who are trying to crush 
tho spirit of civil resistance are but fan¬ 
ning tho fire of Bolshevism. It will bo 
noticed that this article snows, on the 
face of it, that the proceedings were then 
sub judice. and that ic nowhere mentions 
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Mr. Kennedy's name, but refers to him 
throughout as the District Judge of Ah- 
medabad. 

After the proceedings against the 
pleaders had been disposed of the Editor 
of Young India was asked, on I8th Oc¬ 
tober 1919, to give an explanation re¬ 
garding the publication of the letter and 
the above comments. Certain correspon¬ 
dence thereupon passed between him and 
the Registrar of this Court .acting under 
the directions of the Chief Justice. We 
have read all this correspondence, and I 
need not repeat it in full. In his letter 
of 22nd Ootober the respondent, Gandhi, 
wrote: 

"In mv bumble opinion, I was within the 
rights of a journalist in publishing the letter in 
question and making comments thereon. I be- 
iiovod the letter to be of groit public importance 
and one that called for public criticizm.” 

Tho reply of 31st October was that 
this could not he regarded as a satisfac¬ 
tory explanation, but that tho Chief Jus- 
tice was willing toconcedo that the editor 
was unaware that he was exceeding the 
privilege of a journalist, provided he 
would publish in Young India an apo- 
logy in tho form therewith enclosed. 

On 7th November the respondent, 
Oandhi, telegraphed that he was refer- 
ring tho matter to counsel. 

On llth December, the Acting Advo¬ 
cate General initiated tho prosent pro¬ 
ceedings by applying for a rule nisi 
against the respondents. This applioa- 
tion was granted by Shah and Cramp, JJ. 
on that day, but the rule itself was not 
aotuaHy issued till igth December, and 
it boars the latter date. Meanwhile, a 
further letter, dated llth December, had 

C e a 0 ndh; r0O TK Od 'j 0 ” tbe '^pendent 

0xpr0S3ed b'8 inabi- 

f P Sl! 8 ?- t ie 8U Sgosted apology, 
and stated that in publishing and com. 

menting on tho letter, he had performed 

a wa u r: u r? io dufcy at a tim ® whon thera 

was great tension and when even the 
J"! 1l °' ary ,! vas t oiD g boated by the popu- 
h ? ,Q0 ’ but that h6 bad bad no do- 

whloh^he^fn^^- Pr f. jud8e tho ^sues 
Then, after referrin^to^the ^^5 

that he aould not consoionsly offer any 
apology and that, if that explanation 
1920 B/23 & 24 


was not considered sufficient, he would 
respectfully suffer the penalty. 

Subsequently, at the respondents* re¬ 
quest, the bearing of the rule was post¬ 
poned, and on 27th February 1920 they 
made the following statements: 

The respondent Gandhi stated: 

“With reference to the rule ms* issued against 
me I beg to state as follows : Before the issue 
of the rule certain correspondence passed bet¬ 
ween tho Registrar of the Honourable Court 
and myself. On llth December 1 addressed to 
the Registrar a letter which sufficiently explains 
my conduct. I therefore attach a copy of tho 
samo letter. I regret that I have not 'found it 
possible to accept the advice given by his Lord- 
ship the Chief Justice. Moreover, I have been 
unable to aceept the advice because I do not 
consider that I have committed either a legal or 
a moral breach by publishing Mr. Kennedy’s 
letter or by commenting on theoontonts thereof. 
I amsuro that this Honourable Court would not 
want me to tender an apology unless it be sin¬ 
cere and express regret for an action which I 
.vo held to be tho privilege and dutv of a 
journalist. I shall therefore cheerfully and 
respectfully accopt tho punishment that this 
Honourable Court may be pleased to impose upon 
law ° f v * Dl ^ ca * ,on °* the majesty of tho 

“I wish to say, with reference to tho uotico 
*?Z C t 0 Vr r i Deiai, tho publisher, 

advice ” PUb ,8hCd ,lmp,y Upou m . v request and 

The respondent Desai stated : 

"With refcrooco to tho rule nisi served upon 
me, I beg to state that I havo read the state¬ 
ment made by the Editor of Young India and 
nssoe.ate myself with tho reasoning adopted by 
h.m in justification of bis action. I shall, 
therefore cheerfully and respectfully abide by 
any Penalty that this Honourable Court may bo 
pleased to Inflict on me.*’ * 

At the bearing before us both tho res- 
pondents appeared in person. The res¬ 
pondent Gandhi stated (inter alia) that 
he did not want to go beyond the above 
statements already made by him; that ho 
would accept any ruling of law laid down 
by this Court, and that, while submitting 

n eb t d l n0t J .° J 0mm,tted any oontempt of 
Court, he did not want to argue the point. 
Tho respondent Desai stated that he 
associated himself with his oo-respon 

As to the general principles of law to 

be applied to this ease, there oan, I think 
be no doubt. Speaking generally, it is 
not permissible to publish comments on 

fhf a °n fr ?“ a °, y pondiD g Proceedings 
in this Court, unless the leave of tho 

Court be first obtained. Many good rea- 
®°° 8 “ a .y be advanced for this, but the 
underlying principle is, I think, that of 



17S Bombay In re Gandhi (FB) (Marten, J.) 


1920 


the due administration of justice for the 
public benefit, one incident of which de¬ 
mands that, as a matter of common fair¬ 
ness, both parties shall be heard at the 
same time and in the presence of each 
other on proper evidence by an indepen¬ 
dent and unprejudiced tribunal. That ob¬ 
ject would be frustrated if newspapers 
were free to comment on or to make ex¬ 
tracts from proceedings which were still 
sub judice. It matters not whether those 
comments and extracts favour prosecutor 
or accused, plaintiff or defendant. The 
vice is the interference with what is the 
Court’s duty and not a newspaper’s, viz., 
the decision of the pending case. 

In Lex v. Parke (3) Wills, J., in deli¬ 
vering the judgment of the Court (the 
other members of which were Lord 
Alver3tone and Channell, J.) said at 


pp. 43G-7 as follows: 

“The reason why the publication of articles 
like those with which we have to deal is treated 
as a contempt of Court is because their tendency 
and sometimes their object is to deprive the 
Court of the power of doing that which is the 
end for which it exists—namely, to administer 
justice duly, impartially, and with reference 
golelv to the facts judicially brought bofore it. 
Their tendency is to reduce the Court which has 
to trv the case to impotence, so far as the effec¬ 
tual elimination of prejudice and prepossession 
is concerned. It is difficult to conceive an aptcr 
description of such conduct than is conveyed by 
the expression “contempt of Court.” 

In Lex v. Davies (4) Wills, J.» again 
delivered the judgment of the Court. At 

p. 40 the learned Judge says: 

"What then is tho principle which is the root 
of and underlies tho cases in which persons have 
been punished for attacks upon Courts and inter¬ 
ferences with tho due execution of their orders ? 
It will bo found to bo not the purpose of protect¬ 
ion cither tho Court as a whole or the indivi¬ 
dual Judges of the Court from » repetition of 
thorn, hut of protecting the public, and especially 
those who either voluntarily or by compulsion 
are subject to its jurisdiction, from the miscbie 
(hey will incur if the authority of the tribunal 
bo undermined or impaired. 

Lower down, on tho same page, the 
learned Judge refers with approval to an 
undelivered judgment of \\ llmot, L. J., 

in 1765, which showed that 
"the real oflonce is the wrong done to the public 
bv weakening the authority and influence of a 
tribunal which exists for their good alone 

So. too. in Uelmorev. Smith \b) Dora 


Justice Bowen says : 
' (3) [1303] 2 K.B. 432 


l'joaj ± iv. i>. **04—72 L. J. K. B. 839—SO 
L. T. 439=52 W. R. 215-67 J. P. 421=19 

(1) rioocj ?K C2 B. 32=75 L. J. K.B. 104=93 
t 772=54 W. R. 107=22 T. L. R. 9/. 
(5) f 1880] 35 Ch. D. 449=56 L. J. Ch. 140—50 
K ) L. T. 72=35 \Y. R. 157. 


“The object of the discipline enforced by tho 
Court in case of contempt of Court is not to vin¬ 
dicate the dignity of the Court or the person of 
the Judge, but to prevent undue interfere^:© 
with the administration of justice.” 

In Leg v. Gray (G) Lord Russell of 
Killowen, in speakiDg of one class of 
contempt said at p 40 : 

"Any act done or writing published calcu¬ 
lated to obstruct or interfere with the due course 
of justice or the lawful process of the Court, is 
a contempt of Court.” 

Within that class fall comments cn 
pending proceedings, and also, I think, 
premature publication of documents. 
Earlier on the same page, the Lord Chief 
Justice had dealt with another class of 
contempt which he thus describes : 

“Any act done or writing published calcu¬ 
lated to bring a Court or a Judge of tho Court 
into contempt, oi to lower his authority, is a 
contempt of Court.” 

Within this class come9 tho personal 
scurrilous abuse of a Judge as a Judge, 
which was the case the Court there had 
to deal with. It was this class of con- 
tempt which Lord Hardwicke charac¬ 
terized in 1742 as “scandalising a Court 
or a Judge.” Speaking for myself, I do 
not think that that expression is a 
happy one as it is open to misconstruc¬ 
tion, and I doubt whether it is much 
used by modern lawyers. At any rate, 
I personally profer Lord Russell’s own 
description of this particular olass of 


>ontempt. 

It makes no difference, I think, that 
the alleged abuse here was of a District, 
ind not of a High Court, Judge. Lex v. 
Davies (4) shows that in England the 
High Court has power to protect the 
Courts of inforor jurisdiction and that in 
a proper case it should do so. I think 
the same power exists in India, and that,, 
subject to the precautions which Lord 
Russell mentions on pp. 40 and 41, this 
Court should extend its protection to all 
Courts in tho mufa9sil, over -which it 

exercises its supervision. . 

As regards the premature publication 
of documents, the law is thus stated in 

Oswald on Contempt, Edn. 3, p. 95 . 

"Printing, even without comments ana cir- 
dilating tho brief pleadings, petition, or evi¬ 
dence of one side only, is a contempt. 

So, too, in Halsbury’s Laws of England, 
Vol. 7, p. 287, it is stated : 

"It is a contempt to publish copies of the 
pleadings or evidence in a causo, while pro¬ 
ceedings are pending,’’ - ^ 

(6) [19C0] 2 Q. 13. 36=09 L. J. Q- B. 502-82 
L. T. 534=4S W. R. 474=61 J. P- 48* 

10 t! L. R. 306. 
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For these propositions, oases beginning 
from I75i are cited and they include 
instances of affidavits, winding-up peti¬ 
tions, and statements of claim, which 
latter correspond to plaints in this 
-country. One can easily see the evils 
which would arise if it were permissible 
to publish a plaint containing (say) 
charges of fraud against some respect¬ 
able man before he could even put in his 
answer, and long before the charges could 
be judicially determined. 

I may refer to one more case, not be¬ 
cause it lays down any new law, but 
because it brings the English authorities 
down to date, and illustrates the restric¬ 
tions imposed there on the liberty of the 
press, which, as pointed out by Lord 
Russell in Beg v. Gray (6). is in these 
matters no greater and no less than the 
liberty of every subject of the King.” 
The case is Bex v. Empire News Limited 
(7) and was hoard by the Lord Chief 
Justioo of England and Avory, J., and 
Sankey, J. There the newspaper had 
commented on a ponding murder case, 
but did not attempt to justify its aotion 
in so doing, and the proprietors and 
editor expressed their deepest regret and 
contrition to the Court. In deliverin® 

fcho Ear i of Reading said : 

I ha Court could not permit tho investica- 
tion ° f murder to be taken out of tho hands 
ofthopropor authorities aud to be carried on 
by newspapers. The liberty of tho individual 

,wjr„ hen h ° Wfts SUs Pec‘ed of orimo and in¬ 
deed evon more so when he was charoed with 

tion of r? rr ,° t 1 0C ‘ od and was the funo- 
i 1 t0 P rovont tho publication 
The finlv* - VOr( ! likol >' 10 cause prejudice. 

ro,?^ y J°. Ubt ,ntho cas ° was whether the 

° f The Court h C a mnlit tha editor to P ri3on ’ 
in n - 0ourt ^ ad c °me to the conclusion that 
n the circumstances, it must mark it oense of 

faots of this particular case? In mv 

nnbS 0 ^ tho . S0 , Principles prohibited the 
publication of tho Distriot Judge's letter 

KSSw 
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(7) [1920] The London Times 

January 1020 . ' dated 
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cise of his duties as such, and submitting 
the oase to the High Court for orders. 
As my brother Hayward, J., has pointed 
out to me, the letter follows the procedure 
laid down in the Civil Circulars of this 
Court in cases of alleged misconduct by 
a pleader: see p. 259. It very properly 
sets out what tho learned Judge con¬ 
siders to be the facts both for and against 
the pleaders, and gives his reasons for 
bringing the matter before the High 
Court. Indeed, if he had not done s'o, 
he would presumably have been asked by 
the High Court for further particulars 
before they took any action. The letter 
is on lines quite familiar to this Court in 
other cases where the Sessions Judge in 
the exercise of his duties as such brings 
some matter before this Court with a 
view to the exercise of its exceptional 
powers. I may instance criminal re- 
ferenoos where the Sessions Judge for 
the reasons given in his offioial letter 
recommends the revision of somo illegal 
or inadequate sentence which has be^n 
passed by a Subordinate Court and whioh 

the High Court alone can alter in cer¬ 
tain contingencies. If, i„ the present 
case tho District Judge's letter con¬ 
tained any statements, which the respon¬ 
dent pleaders or barristers contended 
were inaccurate, that would bo a matter 
for decision at the hearing of the notices 

sa 11 ' had 10 89y ' youI ' i b ° '““y 

Mr BU K« 8T9 "/‘ h<! * etter was written by 
n Ti? h,S Private capacity, I 

1 16 W ° Uld mako aQ V sub¬ 

stantial difference as regards mere nub- 

pa Hnd ThS ,0 .“? r W ° Uld 9ti H form 
part, and a most important part, of the 

pending proceedings and the record there- 
°/’, a “ d 1 do nob b bink that any substan- 

and ?h « er ^° 9 °, an be drawn b ® b ween it 
HonAd® ° M 0f ° lRS u S0S ° f doou ments men- 
and tt f h | 0 authoritie 3 oited in Oswald 

reforr D ed 7 t0 Wbi ° h 1 have alroad V 

tion D theref ° ra fcbQ Publioa- 

Court. ° tt0r WRS a oonbot u P t of 

inT^n « ring3 me -° tha 00mm ents made 
Onl!!T^^A including the heading 
tH° n D ,rr ,8m m Ahra edabad” under which 
the letter was published. These oom. 

ments are not only oomments on pend 
ing prooeedmga, but are of a particularly 
intemperate and reprehensible oharaober 
They prejudge the oase and tend to under- 
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mine any decision which the High Court 
may come to at tho trial. They also 
amount, in my opinion, to what Lord 
Russell describes as “scurrilous abuse of 
the Judge as such.” In this latter con¬ 
nexion the question whether the letter 
was written by Mr. Kennedy in his pri¬ 
vate or in his judicial capacity becomes 
material, but, as I have already stated, 
it was, in my judgment, written in his 
judicial capacity. 

Accordingly, on tho authorities which 
I have already referred to. these com¬ 
ments are clearly a contempt of Court 
and come within both the classes to 
which Lord Russell refers, and in my 
judgment they constitute a serious con¬ 
tempt of Court. 

We have carefully considered the vari¬ 
ous statements made by tho respondents, 
and invited them at tho hearing to give 
any intelligible explanation or excuse 
for their conduct. None such was forth¬ 
coming. In his letter of 11th December 
1919 tho respondent, Gandhi, contends 
that in publishing and commenting on 
the letter he 

“performed a useful public duty at a time 
when there was grcit tension and when even 
the judiciary was being affected by the popular 
prejudice." 

Common sense would answer that if 
that tension and popular prejudice exis¬ 
ted it would bo increased rather than 
diminished by abuse of the local Judge 
and that that could not bo the public 
duty of any good citizen. 

But there would seem to be some 
strange misconceptions in the minds of the 
respondents as to tho legitimate liberties 
of a journalist. Otherwise the respondent 
Gandhi could hardly have contended be¬ 
fore us—as ho in fact did that if a son 
brought a suit against a father, and if 
a journalist thought that tho son’s action 
was wrong, the journalist would be justi¬ 
fied in holding the son up to public 
ridicule in tho public press, notwith¬ 
standing that the suit was still undeci¬ 
ded. I need hardly say that this conten¬ 
tion is quite erroneous. It may how¬ 
ever be that principles which arc quite 
familiar *in England aro imperfectly 
known or understood in India, and that 
the respondents have paid more atten¬ 
tion to the liberty of the press than to 
tho duties which accompany that and 
every other liberty. 

This has much weighed with me in 
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considering what order the Court ought 
to pass in this case. We have large 
powers and, in appropriate cases, can 
commit offenders to prison for such period 
as we think fit and can impose fines of 
such amount as wo may judge right. But 
just as our powers are largo, so ought 
we, I think, to use them with discretion 
and with moderation remembering that 
the only object we have in view is to 
enforce the due admnistration of justice 
for the public benefit. 

In tho present case tho Court has very 
seriously considered whether it ought 
not to impose a substantial fine on one, 
if not both, of the respondents. But, on 
tho whole. I think it sufficient for the 
Court to state the law in terms which I 
hope will leave no room for doubt in tho 
future, and to confine our order to se¬ 
verely reprimanding tho respondents and 
cautioning them both as to their future 
conduct. That accordingly is the order I 
think wo should pass in tho present case. 

Hayward. J. —I concur. A contempt 
of Court was, in my opinion, committed 
in tho mere publication of tho letter of 
Mr. Kennedy before the trial of tho 
matter by this Court. It might not have 
been realized, but tho reason for tho rule 
has boon explained by my brother Marten 
and shown to rest on numerous prece¬ 
dents quoted under para. G15 at p. 287, 
Vol. 7 of Halsbury's Laws of England. 

A contempt of Court of a more serious 
nature was. in my opinion, committed in 
commenting in tho particular manner 
on that letter. It amounted clearly to 
" scandalizing ” Mr. Kennedy as District 
Judge within the dicta of Lord Hardwicko 
quoted by Lord Russell in Reg v. Gray 
(G). It was Mr. Kennedy's duty, accor¬ 
ding to established practice, to report the 
mattorin question as Distriot Judge for 
the orders of tho High Court. It was, 
in my opinion, his duty under the general 
powers of superintendence vested in him 
as Distriot Judge under S. 9, Bombay 
Civil Courts Act, 1SG9, and tho duty was, 
moreover, expressly prescribed as follows: 

“ The Judge who notices the misconduct of 
tho pleader should charge tho pleader there¬ 
with, and. after such preliminary inquiry as ho 
may think fit to make, should write to tho fie* 
gitrar requesting him to lay the charge before 
the Honourable tho Chief Justice and Judges, 
who, if necessary, will call oil the pleader for 
any further explanation ho may wish to mako. 
The Judges \vi11 then consider the wholo matter 
in chambers, after which tho matter will bo 
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determined by a Chamber resolution or, whore 
necessary, by formal proceedings in Court: 
para. 14, Ch. 18. at p. 259, Civil Circulars 
Manual of tbo High Court.” 

It has therefore become our duty to pro¬ 
tect the proceedings of the Distriot Judge 
under the powers shown by the prece¬ 
dents of Rex v. Parke (3) and Rex v. 
Davies (4) to be vested in us as Judges 
of the High Court. 

A contempt of Court of an even more 
serious nature was, in my opinion, fur¬ 
ther committed, in that the comments 
tended to interfere with a fair trial and 
to prejudice public justice. They ten¬ 
ded to substitute what has been termed 
a newspaper trial for the regular pro¬ 
ceedings before the established tribunal, 
the High Court. The precedents for the 
position include those already quoted as 
well as the later cases of Higgins v. i?i- 
chards (8) and Rex v. Empire News Limi - 
ted (7), quoted by brother Marten. The 
respondents have not denied the facts 
nor seriously disputed the law. They 
have expressed their readiness in their 
replies to submit to whatever punish¬ 
ment might bo imposed on them for what 
they have termed “ the vindication of the 
majesty of the law ” by the High Court. 

It is difficult to appreciate the posi¬ 
tion taken up by the respondents. They 
have expressed their inability to apolo¬ 
gize formally but have, at the same time, 
represented their readiness to submit to 
any punishment meted out to them. It 
is probable that the editor, the respon¬ 
dent Gandhi, did not realize that he was 
breaking the law and there would bo no 
doubt, if that were so, that it was not 
realized by his publisher, the respondent 
Desai. The respondents seem to have 
posed not as law-breakers, but rather as 
passive resisters of the law. It would 
therefore be sufficient, in my opinion, 
to enunciate unmistakably for them the 
law in these matters, to severely repri¬ 
mand them for their proceedings and to 
warn them of the penalties imposable 
by the High Court. 

Kajiji, J.—I concur. 

Per Curiam— The order ol the Court 
will therefore be: 

• Tho Court finds tho cliargos proved: it so- 
yoroly reprimands tho respondents and cautions 
thorn both as to their future conduct.'* 

G.P./r.K. Respondents reprimanded. 

(8) [1912] 28 T. L. R. 202. 
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Macleod. C. J. 

Rustamji A. Dubash —Plaintiff. 

v. 

Haji Hussein Lari and others Defen¬ 
dants. 

Original Suit No. 161 of 1919, Deoided 
on 14th June 1919. 

(a) Vendor and Purchaser — Damages 
Breach of contract—Defence—Party cancel¬ 
ling contract without justification has no 
defence in suit for damages. 

It a buyer cancels tho contract without any 
justification, be disables himself from settiug up 
any dofence which he might otherwise have 
done to an action for damages. [P 182 C G 

(b) Contract—C. I. F.— In C. I. F. contracts 
property in goods passes to buyer immedi¬ 
ately on shipping—Subsequent buyers from 
original buyer obtain it after bills of lading 
are endorsed. 

As regards a C. I. F. contract as between the 
buyer and the person importing tho goods, the 
property in tho goods passes when tbo goods aro 
shipped, but when the first buyor sells to an¬ 
other party tho property in tho goods does not 
pass until tho bills of lading aro endorsed to tho 
purchaser. [P 182 C 2] 

Campbell and Kanga —for Plaintiff. 

Setalvad and Desai —for Defendants. 

Judgment.—On 6th September 1918 
a contract was entered into between the 
plaintiff and tho defendants for the pur¬ 
chase by the defendant of ten halos of 
Liopmanns' White Shirtings No. 1500, 
each bale containing 50 pieces, at Rs. 35 
per piece, O. I. F. Bombay, shipment 
September 1918. Terms and conditions 
as per plaintiff’s purchase from Messrs. 
Girdharida9 Radhakisandas on furthor 
terms and conditions of Messrs. Volkart 
Bros’ contract freight in excess of 78 Sb. 
per ton and war risk insurance over 
5 1/2 cent to bo borne by the purchaser. 

It appears that, on 21st August, the 
plaintiffs had bought 30 bales of these 
Shirtings from Girdharidas, and on 22nd 
August they bought 25 bales of similar 
Shirtings from Messrs. E. D. Sassoon & 
Co. 

On 13th November plaintiff received 
from E. D. Sassoon Co., an invoioe for 
ten bales of the oontraot goods. Notice 
was given to the plaintiff that the stea¬ 
mer had already arrived and that the 
goods were lying at the docks at the 
plaintiff's risk. 

The goods were shipped on or about 
17th September, as is shown by the bill 
of lading in favour of Messrs. Volkart 
Bros., and the steamer arrived about 
18th October. But, as was often the case 
during the war, the shipping documents 
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cliJ not arrive till a later date sometime 
in the beginning of November. 

On 25th November the plaintiff sent 
an invoice for ten bales to the defendant 
and, immediately after that, they re¬ 
ceived a notice from the defendant which 
is dated 23rd November: 

"We purchased from you Liepraanns, White 
Shirtings No. 1500, we hereby caucel the same 
as they were for September shipment aud even 
now November is ending.*' 

The defendants contend that they 
were entitled to cancel the contract, but 
there was no justification for their doing 
so. The obvious reason which made them 
cancel was the fall in the market. It 
was their duty to demand delivery and 
it was only on a refusal by the plaintiffs, 
to fulfil their part of the contract, that 
the defendants would • be entitled, to 
cancel it But it has been suggested, and 
has now been ascertained a9 a fact, that 
the plaintiff was nob in a position to 
deliver, in performance of his contract, 
goods which he had purchased from 
Girdharidas. He in his turn had a dis¬ 
pute with Girdharidas in October, which 
no doubt was due to the fact that he had 
only succeeded in selling ten bales out of 
of the 55 which he had purchased in 
August. 

That however would not help the de¬ 
fendant, as Braitliwaitc v. Foreign Tlard- 
u'ood Co. (l) is an authority for the pro¬ 
position, that if a buyer, without any 
justification, cancels the contract, he dis¬ 
ables himself from setting up any de¬ 
fence which ho might otherwise have 
done to an action for damages. In that 
case, the contract was for the sale of 
rosewood, for shipment in 1903, to bo 
delivered at Hull in instalments during 
that year, cash payable against bills of 
lading. When the first consignment of 
rosewood was on the sea, the buyers re¬ 
pudiated the contract and refused to ac- 
copt any rosewood. Afterwards, it cimo 
to their knowledge that a portion of the 
rosewood in the first consignment did not 
answer to the description of the quality 
of the rosewood in the contract. It wa3 
held that as the original repudiation by 
the buyers was wrongful, the buyers had 
waived the performance of conditions 
precedent on the part of the sellers who 
were entitled to damages based upon the 
difference between the contract price of 

(1) [1905^2 K. B. 548=74 L. J. K. B. G3S=92 

L. T. 037=10 Com. Cas. 180=10 Asp. M. 

C. 52=21 T. L. H. 413. 
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the rosewood and the price at which it 
had been sold against the contract. 

I do not think therefore it is open to 
the defendants to take the point that the 
plaintiffs were not in a position to ton- 
der documents for ten bales of goo Is 
which they had bought from Girdharidas. 
I do not think, in any event, the point 
would bo a good one. as I do not think 
the plaintiff' guaranteed or warranted in 
his contract that he would deliver bales 
which he had purchased from Girdhari¬ 
das and none other, so that the defen¬ 
dants would be entitled to refuse taking 
delivery of exactly similar bales which, 
as a matter of facb, had been purchased 
by the plaintiff from another party. All 
that the contract of 6th September said 
was, that the contraob bales were sold to 
the defendants on the same terms as he 
had bought bales from Girdharidas, taken 
in conjunction with the conditions of the 
contract between Girdharidas and Messrs. 
Volkarfc Bros. 

The plaintiffs have sued for the price 
of the goods or, in the alternative, for 
damages. If the property in the goods 
had passed to the defendants, then the 
plaintiffs could sue for the price. But,, 
although as regards the C. I. F. contract 
between the buyer and the person im¬ 
porting the goods the property would 
pass when the goods were shipped, I do 
not think the property would again pass 
when the first purchaser sold to another 
party and again, whenever a subsequent 
sale took place, unless the bills of lading 
were endorsed to each successive pur¬ 
chaser. 

I think therefore the plaintiffs are en¬ 
titled to damages, and it is admitted 
that the markot rate for these goods C. 
I. F. at the date of the broach was 
Rs. 22. The plaintiffs are therefore enti¬ 
tled to a decree for Rs. 6,683, with co3ts 
and intorost on judgment at 6 per cent. 

G.P./a.K. Suit decreed. 
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He vton and Mahten. JJ. 

Tribliovandas Narottamdas —Plaintiffs 
—Appellants. 

v. 

Nagindas Yijbhukandas — Defendants 
—Respondents. 

Original Civil Appeal No. 42 of 1919, 
Decided on 19th September 1919, from 
deoision of Macleod, C. J. in Suit No. 149 
of 191S. 
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Contrucl—Construction—(Per Heaton . J.) 

— Contract to sell particular kind of goods 
—-Contract held could not be construed 
to mean that specific goods were to be de¬ 
livered or on failure damages would be 
payable—(Per Marten, J.) — Condition pre¬ 
cedent not having been fulfilled neither 
party held bound by contract. 

In September 1917 plaintiffs agreed to buy 
and defendants agreed to sell certain goods and 
entered into a contract. The material clause 
of the contract was as follows : " Ghaghrapat 
(cloih) cases or bales 19 * Gin ’ at Re. 0-10-3, 
inches 31. The above mentioued goods whioh 
are to arrive are sold (to you.) These purchased 
by us from Graham k Co. are sold to you. Ship¬ 
ment thereof January or February. And there 
are (to be) two to throe months iu addition. To 
be delivered early if arrive early. To be delivered 
as and whon the smo may be recoived. To bo 
delivered on the safe arrival of the steamer. 
Interest (at) eight annas. 4 Sai * (allowance) 
{at) Rs. 9 per oaso. If the goods to arrive come 
4 late * the purchaser is to take delivery of the 
same. ” The goods whioh were eventually re¬ 
ceived by the defendants from Graham & Co. 
were not of the description which the plaintiffs 
had agreed to buy. The plaintiffs refused to 
accept the goods and sued the defendants for 
damages. 

Held : (per Heaton , J.) —That having regard to 
the commercial situation in Soptembei 1917 it 
must bo prosumed that tho parties intended that 
the defendants should offer to the plaintiffs 
19 bales out of those which Graham k Co. were 
sonding to them ; and that tho bales should bo 
*9 near tho description stated in the contract as 
possible that tho contract might also havo con¬ 
templated that if the plaintfffs were quite 
justly dissatisfied with a tender of goods on the 
ground that tho goods wore nowhere near tho 
description contained in the contract, then 
they might repudiate tho bargain altogothor, but 
that neither of tho parties could have contem¬ 
plated that thero should follow on a repudiation 
of that kind any right on tho part of tho plain¬ 
tiffs to recover damages. (P 184 0 2) 

Per Marten, J. —What was sold were ginned 
goods, what arrived wore unginned goods and 
therefore the condition precedont of the contract 
viz., the arrival of ginned goods, not having 
boon fulfilled, neithor party was bound by tho 
oontraot. [p 186 0 2 ] 

‘Per Curiam —that tho plaintiffs* suit must 
therefore be dismissed. [P 186 O 2] 

Coltman —for Appellants, 
Taraporevalla—iox Respondents. 
Heaton, J. —The plaintiff agreed to 
buy and the defendants to sell oerb&in 
goods and entered into a contract. The 
important part of the oontraot (I will 
leave out the earlier part with its usual 
preliminaries) is : 

41 Ghaghrapat (doth) cases or bales 19 4 Gin* 
at Re. 0-10-3, inches 84. Tho above mentioned 
goods whioh are to arrive are sold (to you). 
Those purchased by us .from Graham k Oo. are 
sold to you. Shipment thoroof January or Feb¬ 
ruary. And thero are (to be) two to threo 
months in addition. To be delivered early if 
arrive early. To be delivered as and when tho 


same may be received. To be delivered on the 
safe arrival of the steamer. Interest (at) eight 
annas. -‘Sai’ (allowance) (at) Rs. 2 per case. 
Fresh clause : If tho goods to arrive come 
‘late* the purchaser is to take (dolivery) of tho 
same. 

The case has never been separately 
tried and we have been dealing with it 
on the pleadings, the correspondence 
which en3ued between the parties and 
the contract itself, the important part of 
which I have just read out. The con- 
traot was made on 15th September 1917. 
In July of the following year, i. e., 
1918 correspondence between the parties 
began. It appears that by that time 
certain goods had been shipped by 
Graham k Co. to tho defendants and it 
was known to the defendants that the 
goods were not by any means exactly of 
the description given in the contract. A 
sample was sent by the defendants to 
the plaintiffs, and the defendants sug¬ 
gested that au allowance should be made 
that the plaintiffs should take the goods 
with an allowance. This tho plaintiffs 
deolined to agree to on tho ground, that 
the good3 whioh were thus offered them, 
were not tho goods they had contracted 
to take. Subsequently the goods arrived. 
The plaintiffs refused to take delivery 
of them, and now they havo brought 
this suit, claiming that the defendants 
have broken the contract and are liable 
to pay damages. 

Independently of any evidence at all, 
we may take certain things for granted, 
because it is inconceivable that this oon¬ 
traot could havo been entered into if 
those things did not exist. One is that 
the plaintiffs and the defendants in con¬ 
nexion with the contract must have dis- 
oussed the quality of the goods they wore 
bargaining about and must have discussed, 
or at any rate, the matter must have boon 
mentioned, the kind of goods the defen. 
dants had bought from Graham vc 
Oo. and whioh it was antiopated Graham 
k Co. would send them. Another thing 
we may take to bo undoubted is that 
the goods to which the correspondence 
referred and the goods whioh actually 
arrived in the end were the goods the 
defendants had bought from Graham k 
Oo. and were the goods whioh the 
defendants had in mind when they 
entered into this oontraot with the 
plaintiffs and were the goods whioh 
the defendants represented to the plain¬ 
tiffs, and the plaintiffs believed, to be 
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the goods that they were contracting to 
buy. Having assumed as much as this, 
it remains to interpret the contract. Wo 
do not know actually what was the con. 
tract between the defendants and Graham 
£ Co. nor do wo know what passed bet- 
ween them in the way of correspondence 
or what shipping documents there were, 
ihoy have not boon put in. We merely 
have to construe the contract in the 
light of its own words and the circum¬ 
stances that have been mentioned. It 
does not help us that both the parties 
have at dilTerent time3 attributed quite 
different meanings to the contract, and in 
the case which ha3 been argued before 
us they do not seem, especially the defen. 
dants, to rely on the meaning which 
they originally gave to the contract. 
This certainly is rather to be regretted, 
when wo remember that the contract is 
supposed to express the intention of those 
who are parties to it and if these who 
are parties to it are either so un. 
willing to disclose their true intention or 
so uncertain about it that they cannot be 
consistent in the intentions they assert, 
there must bo some little difficulty in 
arriving at the real meaning. Undoub¬ 
tedly that is so. We have to make the 
best wo can of the material before us. 

The position however when reached is 
simple, though it may be difficult to 
arrive at it. If there was an absolute 
contract for sale, or if there was an ab¬ 
solute contract for sale subject to one 
condition, which was that the goods 
which the defendants had bought from 
Graham Sc Co. should arrive then the 
plaintiffs are entitled to say : 

'• You agreed to sell us certain goods. Every 
condition provided for his been fulfilled. But 
you hive not given us the goods." 

In that case they would be entitled to 
damages. But if the contract was not a 
contract absolute for sale but was based 
on a mutual understanding that the 
goods which wore to be offered to the 
plaintiffs were the goods which Graham 
Sc Co. wore to send to the defendants, then 
if the plaintiffs refuse to receive the goods, 
though they may be perfectly right in so 
doing, they are not entitled to damages, 
because everything contemplated between 
the parties has then been fulfilled. It 
would bo possible to occupy a very con¬ 
siderable amount of time by analyzing 
the contract sentence by sentence but 
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I aai reluctant to do that ; and I think 
I can express my conclusion sufficiently 
clearly, perhaps more clearly, without 
doing it. The contract is not one in 
common form. It was a contract entered 
into to meet very peculiar oircumstances. 
Those circumstances were the com- 
morcial circumstances of September of 
the year 1917 and the commerce with 
which we are concerned was a commerce 
between England and India. It is there¬ 
fore necessary to recall that in Septem¬ 
ber 1917 England was only emerging 
from the most severe period of sub¬ 
marine peril and that the effects of the 
war ou commerce, manufacture and trade 
generally had reached, although not the 
highest pitch of inconvenience, a very 
high pitch of inconvenience indeed. It 
is only necessary to remember those 
things tc understand that traders, if they 
were, as they aro supposed to bo. sensible 
men, would make their terms, with a 
full understanding of the extraordinary 
risks involved in bringing to completion 
the arrangements they embarked upon. 
Like the Judge, tho present Chief Justice 
who tried tho case on the judgment in 
which this particular case was settled 1 
feel quite certain that no sensible com- 
raerical man could at that period have en¬ 
tered into a contract of the nature the 
plaintiffs ascribe to this particlar ono. It 
seems to me and on this point I really do 
not feel a shadow of a doubt, that what 
the parties intended, what they both 
had in contemplation, and what they 
intended the written contract to show, 1 
was an intention that the defendants 
should offer to the plaintiffs ninoteon balesj 
out of those which Graham Sc Co. wore 
sending to them; and that tho bales 
should bo as near the description stated! 
in tho contract as possible. I dare sayj 
the contract contemplate 1 that if the 
plaintiffs were quite justly dissatisfied 
with a tender of goods on the ground 
that the goods wore nowhere near the 
description contained in the contract, 
then they might repudiate tho bargain 
altogether. But I feel perfectly certain 
that neither of the parties ever contem¬ 
plated for a moment that there should 
follow, on a repudiation of that kind, any 
right on tho part of the plaintiffs to 
recover damages. 

This opinion I have readied on a very 
careful consideration of tho words of 
the contract and of tho uncertainties they 
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so clearly imply, in the light of the 
known oircurastance of the time. 

I think the appeal should be dismissed 
with costs. 

Marten, J.—This is an appeal in sub- 
stance, though not in form, from the 
judgment of my Lord Chief Justice in 
Suit No. 15 of 1919. The decision is in 
the nature of a demurrer, that is to say, 
that admitting all the facts stated in the 
plaint the plaintiffs are uot entitled to 
recover the damages they claim. The 
formal issue, which is not in the paper 
book hut which was No. I (a) in Suit 
No. 15 of 1919, and which by agreement 
between the parties in the Court below 
was also to be raised in the present case, 
is as follows: 

"Whether on a proper construction of the con¬ 
tract the plaintiffs are entitled to any damages 
in the event of tho goods contracted for failing 
to arrive." 

The particular contract sued on in 
this case is not in the paper book, that 
is to say, tho oflioial translation is not 
in tho paper book. Wo have an official 
translation of tho contract in the other 
suit but not in this ono. However it 
was in evidence in the Court below, and 
wo have obtained for our own use a copy 
of this official translation. 

Now, it is quite clear that the goods 
contracted to be sold were ginned goods. 
Tho goods which have been tendered to 
tho defendants are unginned goods. Tho 
plaintiffs plead in effect that these were 
not tho contract goods. They say in 
para. 3: 

"The dofond&nts having failod to dolivor tho 
contract goods and having insisted upon tho 
plaintiffs aooopting goods different to tho con¬ 
tract goods.** 

Then that is treated as a broach of 
contraot for which the plaintiffs claim 
damages. The decision of the learned 
Judge in Suit No. 15 is that if that is so 
then the condition precedent in this oon- 
fcraob, viz., the arrival of the goods, was 
never fulfilled and therefore the contraot 
was at an end. 

The point therefore which arises for 
our deoision is: Was the arrival in 
Bombay of ginned goods of this descrip, 
fcion a condition precedent of the con¬ 
tract. 

Before passing to the oontraot, I will 
say that at the trial of the aotion it 
suited neither party to take this point. 
The plaintiffs wanted damages. The de. 
fendants, on the other hand, wanted the 


plaintiffs to accept the goods with an 
allowance of Re. 1-GO, tho goods ad¬ 
mittedly being off sample. At the trial 
they agreed that the case was governed 
by the decision in Suit No. 15 and that 
a decree for the defendants should he 
taken accordingly. In effect therefore 
tho decision of tho learned Judge was 
that they were both wrong, and that the 
contract was at an ond. 

Now, there are several expressions in 
this contract which may import words 
of contingency. Tho expressions are: 
“Goods which are to arrive,” “to bo 
delivered as and when the same may be 
received,” “to bo delivered on tho safe 
arrival of the steamer,” and “if the goods 
to arrive come late the purchaser is to 
take delivery of the same.” On the 
somewhat similar contract that he had 
before him tho view of the learned Chief 
Justice was as follows: 

"It seems to mo that tho only construction 
that oan bo put on theso words is that they 
mean that tho soller has contracted that ho will 
only givo delivory whon tho goods do arrivo and 
that if tho goods did uot arrivo at all, then ho 
could not givo delivery and thero would bo no 
liability put upon him to pay damages for 
their non-arrival. That seems to mo to bo tho 
plain grammatical senso of thoso words. And, 
as a matter of fact, I cannot iimgino any per¬ 
son who hid indontod for g^ods from England 
or any other part of tho world abroad contracting 
in any other form, considering tho uumorous 
chances thero then wore of tho non-arrival of 
tho goods within tho stipulated period; suppos¬ 
ing tho ship had boon sunk, is it coucoivablo 
that under tho contract tho plaintiffs could havo 
olaimod damages?" 

In the present case there is an addi¬ 
tional olause whioh was not in tho con- 
tract in Suit No. 15 and whioh appar. 
ently was not brought to the attention 
of the learned Judge. I refer to the 
words "to bo delivered on tho safe ar¬ 
rival of the steamer.” Having rogard to 
those words, the case of Halo v. Itawson 
(I) might afford some argument that the 
contingency, the parties had in view, 
was the safe arrival of the steamer and 
not merely tho safe arrival of the goods. 
It was put to counsel for the appellants 
whether he contended that the oontraot 
was in all events an absoluto one. He 
admitted, and I think he was bound to 
make that admission, that at any rate 
tho oontraot was contingent on the safo 
arrival of the steamer. It was tbeu pub 


(1) [1858] 27 L. J. 0. P. (n. 8 .) 189=4 0. D. 
(n sj 85=4 Jur. (u. s.J 8G3=G W. R. 339= 
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tc him: Supposing the goods were never 
shipped in England, what then? Counsel 
answered that as then advised it would 
probably bo that the vendor in that 
event would not be liable for the goods, 
because, as counsel said, you cannot tell 
about the arrival of the steameruntil the 
goods are shipped on the steamer. If 
you get to that point, it seems to me 
that it is only a comparatively small 
step to go from the case where no goods 
are shipped to the case where gools of a 
different description from the contract 
are shipped. It is Dot a case here of 
ginned goods, say slightly damaged by 
sea-water, or some bales damaged by 
sea-water, being tendered. It was the 
case of ginned goods and unginned goods 
and the amount of the allowance that 
the defendants were willing to give shows 
the substantial difference between these 
two classes of goods. 

Personally, on the construction alone, 
I respectfully agree with what the Chief 
Jufcice has stated in Case No. 15 of 1919, 
and I think that what he there stated 
applies to the present case. 

Now, this being my opinion on the 
construction of the contract apart from 
authority, is there any authority which 
prevents my taking that view? I -think 
not, and that on the contrary such au¬ 
thority as there is tends to support the 
above view. This typo of contract—I 
may describe it as a "goods to arrive 
contract”—came into operation in Bom¬ 
bay to a large extent during the war. It 
may have arisen because of the great de¬ 
sire to got goods of any description and 
at any time from England. Contracts in 
this form have given rise, so far as I am 
aware, to a great deal of trouble in 
Bombay, and it is not surprising to find 
that there i9 really very little authority 
cn this class of contracts. I can only 
express the hope that the Bombay mer¬ 
chants will modify this type of contract 
and will with the aid of counsel and their 
Merchants' Associations settle some com¬ 
mon form of contract which will ho free 
from the ambiguities which have led to 
the present and other litigation. 

Turning then to such authority a3 one 
can find, perhaps the nearest statement 
on the point is that in Halsbury's Laws 
of England, Vol 25, p. 141. There it is 
stated in note (q): 

“Where there is a contract (or the sale of 
-oods to arrive, or “on arrival,“ in the absence 


of terms creating such a warranty, the seller 
does not warrant the arrival of the goods, but 
the contract is on both sides contingent on their 
arrival, and when a particular ship is named, 
coutingent both on the arrival of the ship in the 
ordinary course, and within the time stated, if 
anv, and on the goods being on board, whero 
there is a warranty that the goods are in a parti¬ 
cular ship, the contract is subject to tbo single 
contingency of the arrival of the ship.” 

There ars a considerable number of 
cases there referred to, but I think 
counsels agree that there is no case pre¬ 
cisely on all fours with the one wo have 
to deal with. 

Then, in Benjamin on Sale, Ed. 5, pp. 
586 and 587, it is stated as follows: 

“It appears from this review of the decisions 
that contracts of this character may bo classi¬ 
fied as follows: 

“1. Where the language is that goods aro sold 
“on arrival per ship A. or ex ship A” or “to ar¬ 
rive per ship A. or ex ship A." (for those two ex¬ 
pressions mean precisely the s\mo thing), it 
imports -a double condition precedent, viz., that 
the ship n\med shall arrive, and that the good3 
sold shall be on boird on her arrival. 

“2. The language of the contract may, how¬ 
ever show that the words “arrival” or “to ar¬ 
rive” aro used only in connexion with the goods. 
In such a case this is only a single condition 
precedent, viz., the arrival of the goods. Aud 
serable that “to be shipped,” or “on shipment 
per A on arrival,” or “arrive,” import such a 
single condition.” 

Then No. 5: 

“Where the sale describes the expected cargo 
to ho of a particular description, as “100 tons 
Aracan Necrensie rice.” and the cargo turns 
out on arrival to bo rice of a different descrip¬ 
tion, the condition precedent is not fulfilled, 
and neither pirty is bound hv tho bargain.” 

It seems to me that tho fifth proposition 
comes rather close to the present case. 
What wore sold were admittedly ginned 
goods. What arrived were a different 
description, viz., unginnel goods. Ac¬ 
cording to the passage just cited, tho 
result is that neither party is bound by 
tho bargain. 

After giving my best consideration to 
this case, I am of opinion that the judg¬ 
ment in the Court below was correct, 
and that this appeal ought to be dis¬ 
missed with costs. 

There is one point I should mention 
to show it has not been overlooked. The 
ground on which the defendant succeeded 
was not expressly pleaded; but, I think, 
having regard to the issues which were 
raised by agreement, that it must be 
taken that all such amendments were 
made in tho pleadings as were necessary 
for the determination cf the issue on 
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1 g.p./R.k. Appeal dismissed. 
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Heaton and Marten, JJ. 

tlurnandrai Fidchand and others 
Plaintiffs—Appellants. 

v. 

Pragdas Dudhsen and others —Defend, 
ants—Respondents. 

Original Civil Appeal No. 52 of 1919, 
Decided on 17th November 1919, from 
decision of Macleod, C. J., in Original Suit 
No. 273 of 1919. 

Contract Act (9 of 1872), S. 56—Contract 
to deliver certain number of bales—Supply 
by mill implied—Mill not producing that 
quantity —Foundation of contract disappear¬ 
ing neither party held liable for breach. 

Defendants undertook to supply a certain 
number of bales of dhoties manufactured by the 
Bradbury Mills to the plaintiffs. The agrooment 
after setting ouc the details proceeded to say: 
"The goods uudor manufacture are sold. The 
same are to be taken delivery of as and when the 
same may be received from the mills. Delivery 
is to be caused to be given in full by tho 3lst of 
December in tho year 1918." The mills failed 
to supply the full number of bales to the defend¬ 
ants, who consequently could not supply thorn 
to the plaintiffs. Tho latter sued the defendants 
to reoover damages for breach of contract. 

Held: that tho basis or foundation of tho con¬ 
tract was the anticipation, common to both 
parties, that tho mills would supply the goods 
to the vondors, and that tho goods not having 
been supplied by tho mills, tho foundation of the 
contract disappeared, and neither party had any 
•claim against the other for damages. 

[P 183 C 1] 

Jinnah and Desai —for Appellants. 

Kangdi and Campbell —for Respondents. 

Heaton, J. In this case tho plaintiffs 
sued to recover damages for the breach 
of a contract. Theoontraofc was an under, 
taking by the defendants to supply a 
certain number of bales of dhoties manu¬ 
factured by the Bradbury Mills on or 
before the 31st December of the year 1918. 
The defendants supplied a certain number, 
but they-did not supply the number con¬ 
tracted for. The plaintiffs therefore 
sued for damages for failure of the defend- 
ants to supply the full number. 

The trial Court gave them a certain 
amount of damages on the ground that 
the defendants had failed to supply a 
certain number of bales which they ought 
to have supplied; but it refused a part 
•of the damages claimed on the ground 
that in the circumstances of the case the 
•contract was not to be interpreted as an 


absolute undertaking to supply the whole 
number contracted for. 

On this the plaintiffs have appealed 
and they claim the full amount of the 
damages which they claimed in their 
plaint. They say the contract was an 
absolute contract to sell them the goods 
described. 

The defendants, who are respondents, 
maintain that it became or was a con¬ 
ditional contract. 

The appeal turns really on that point. 
If the contract was conditional, as the 
defendants maintain, the deorae of tho 
trial Court is correct. If it was an abso¬ 
lute contract, as the appellants maintain 
then they are entitled to the full amount 
of damages. 

The contract is in writing. It sets out 
all the details, the number of bales and 
so forth; and then it proceeds to say: 

"The goDds under manufacture are soli. Tho 
same are to be taken delivery of as aud when tho 
same m\y be received fr^m tho mills. Delivery 
is to be caused to be given in full by tho 31st of 
December in the yoar 1918." 

The question really resolves its9lf into 
this: Was this a oontract by which the 
defendants undertook to supply the goods 
whether they received them from the 
Mills or not, or was it a contraot which 
both the parties to it understood was 
based on the assumption that the goods 
would be supplied by the mills, the 
foundation of the contract being that the 
goods if supplied by the mills were to bo 
delivered by the defendants to the plain¬ 
tiffs ? The trial Court has taken the 
latter view. There is no doubt that the 
goods sold were goods to be manufac¬ 
tured or in process of being manufactured 
by the Bradbury Mills, a mill in Bombay. 
This is not the case of a vendor who 
undertakes absolutely to supply goods 
which ho will obtain somehow or some¬ 
where in the open market. It is a con. 
tract to supply goods of a particular kind 
which he has to obtain from a particular 
mill. 

Now, one way of looking at the case is 
to ask oneself whether it was probable 
that a businessman would absolutely 
contract to deliver these goods of a parti¬ 
cular kind made by a particular mill, 
whether he could obtain them from the 
mill or not. Looked at from that point 
of view, I think the probabilities are that 
a sensible businessman would not under¬ 
take to deliver goods of that kind, whe¬ 
ther he was able to obtain them from the 
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n'.ill or not. That way of looking at the 
case inclines one to the view taken by 
the trial Judge. 

Another way of looking at it is to take 
the words of the contract themselves and 
see how the subject-matter of tbo con¬ 
tract is described. Tho word used to 
describe tho goods is the word "bunto,” 
which may bo translated in a variety of 
ways; but it is admitted that it moans 
goods that have not yet at any rate fully 
come into existence,'' “goods that remain 
to be manufactured or which are only 
partly manufactured.’* That is what is 
the subject matter of this contract. Tho 
underlying idea, seeing that the goods are 
so described, i3 quite clearly to my mind 
this: that the goods sold are gocds which 
the vendor will receive from tho Bradbury 
Mills. And I should describe the basis or 
foundation of the contract as the antici¬ 
pation—an anticipation common to both 
the parties to the contract—that the 
mills would supply the goods to tho ven¬ 
dor. So regarded, it follows that if the 
goods aro not supplied to tho vendor, the 
foundation cf tho contract disappears. 
Neither party therefore has any claim 
against tho other for damages. 

I may mention hero that it was not 
argued in appeal that the plaintiffs had 
any claim against tho defendants on ac¬ 
count of nogligenco. Their claim in ap¬ 
peal was not based on an allegation that 
the defendants, had they been more active 
or moro careful, could have obtained 
more goods from tho mills than they did 
obtain. Tho finding of the lower Court 
was that the defendants were not in 
default in that particular. That is to say 
they had obtained from the mills such 
gocds as they could reasonably obtain, and 
their failure to deliver tho goods to tho 
plaintiffs was duetothe fact that the mills 
had not supplied them to the vendors, 
tho defendants, and that conclusion was 
not attacked by counsel who appeared 
for the appellants in his opening ad¬ 
dress. 

Now, having arrived at this conclusion 
as a matter of fact it seems to me that 
cn that set of facts tho law is compara¬ 
tively simple. Wo have been referred 
to a number of cases and they take us 
back to an early case, that of Taylor v. 
Caldwell 0). The judgment in that case 

(1) [18631 3 B. S. 826=32 L. J. Q. B. 1G4=8 
li.T. 856=11 W. R. 726=122 E. R. S09 
=129 R. R. 573. 


deals as a matter of principle with the 
question of implied conditions and con¬ 
tingent as contrasted with absolute con¬ 
tracts. In the judgment there occur 
these words: 

“hi none ot these cases (i. e., certain cases 
which had been referred to) is the promise in 
words other th in positive, nor is there any ex¬ 
press stipulation that the destruction of the 
person cr thing shall excuse tho performance 
but that excuse is by law implied, because from 
the nature of the contract it is apparent that 
the parties contracted on the b.\9is of tho contin¬ 
ued existence of tbo particular person or chat¬ 
tel. In the present case, looking at tho whole 
contract, we find that the parties contracted on 
the basis of t he continued existence of the music 
hall at the time when the concerts were to be 
given, that being essential to their perfor¬ 
mance.'* 

That caso dealt with a contract which 
could not bo performed because a music 
ball had been destro>ed by fire. Tho 
underlying idea however is that if the 
basis or foundation of tho contract has 
disappeared neither party can claim per¬ 
formance from the other. And this prin¬ 
ciple has been re-stated in very much 
those words in a number of later cases. 
I think I cannot do better than quote 
another sentence from tho same case of 
Taylor v. Caldwell (l): 

“There soems littlo doubt that this implica¬ 
tion tends to further tho great object of making 
tho legal construction such as to fulfil tho in¬ 
tention of thoso who entered into tho contract. 
For in the courso of affairs men in making such 
contracts in general would, if it wero brought 
to their miuds, say that thoro should bo such a 
condition.” 

I do not myself doubt for a moment 
that business men in Bombay, if they 
wore called upon to express an opinion 
on this particular contract with which 
wo are dealing, would say that tho con¬ 
tract is based on tho anticipation that 
the mills would deliver tho goods to the 
vendors; and that, if tho anticipation was 
disappointed, the vendors wore not bound 
to give tho goods to the purchasers. 

I think therefore that tho decision of 
tho trial Court is correct and that tho 
appeal should be dismissed with costs. 

The cross-objections have not been 
pressed, and they also should be dis¬ 
missed with costs. 

Marten, J. —Tho question in this ap¬ 
peal is whether tho suit contract was 
an absolute contract of salo by the de¬ 
fendants, or whether it was contingent 
on tho goods in question being manufac¬ 
tured and supplied by the mills. The 
more material words are: 
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“Delivery by the 31st December 1018. Goods 
to be manufactured (buoto) are sold. Tbe same 
are to be takeu delivery of as and when the 
same may be received from the mills." 

Another translation of the word “bunfco” 
is “goods under manufacture.” The par- 
ties themselves have not expressly pro¬ 
vided for the event which has hap¬ 
pened, viz., non-manufacture by the 
mills of the greater portion of the goods. 

Now, dealing with the matter gener¬ 
ally so as what one would expect from 
reasonable businessmen, the learned trial 
Judge says: 

But it is difficult to suppose that any 
prudent man contracting for the delivery of 
goods to be manufactured at the date of the 
contract in the future by a third party would 
contract to sell those goods absolutely." 

And when one considers the nature of 
the contract which the defendants had 
with the mills, ono 6nds that it was not 
an absolute but a determinable contract. 
Under Cl. 4 of their contract (Ex. I) 
the mills were entitled to cancel the 
contract or the remaining portion if the 
mills met with any accident or obstruc¬ 
tion or if for any other reason the mills 
could not give in full the goods men- 
tionod in the contract or any portion 
thereof, and in that event the defendants 
wore not to get any compensation what- 
over. Then, there was another clause 
that in case of strike, stoppage of 
machinery or suoh unforeseen oircum- 
stance (sic) the mills did not under¬ 
take to give regular deliveries in terms 
of the oontraot. 

Now. that being so, why should the 
defendants, who had not got an absolute 
oontraot themselves, contract to sell the 
goods absolutely? On the other hand, 
from the purchasers’ point of view, and 
for the matter of that from tbo vendors’ 
too, the third parties who were to manu¬ 
facture the goods wore well-known mills 
in Bombay. Both parties might there, 
fore reasonably consider that the mills 
would carry out their obligations honour¬ 
ably, and that if those obligations were 
not carried out it would be for some good 
and valid reason and not from any im 
proper motive, and that accordingly a 
conditional contract would be fair to 
both tbe plaintiffs and defendants Fur 
ther, the mill oontraot (Ek. l) i s mainly 
a printed form. There is not any direot 
evidenoe that the plaintiffs were famijiar 
with it. but I think it a reasonable infer¬ 
ence under S. 114, Evidenoe Aot that 
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largo buyers like the plaintiffs of SG4 
bale3 would know tbe usual selling con¬ 
ditions of the mills, or at any rate know 
that the mills did not guarantee delivery 
in all events. The probabilities there¬ 
fore S9em to me that the parties to the 
suit contract would contract on the basis 
of its being conditional on the manufac¬ 
ture of the goods, and not on the basis 
that the vendor would warrant the manu¬ 
facture by the mills. I think this parti¬ 
cularly applies in time of war with 
its numerous uncertainties, and as re¬ 
gards this, there may be noticed the very 
long time for delivery which was allowed 
in the suit contract. 

But we must decide this case not on 
probabilities,bub on the contract the par¬ 
ties have actually entered into, for it was 
open to them to contract as they pleased. 
Before I pass on, there are some words 
in the contract which perhaps I should 
notice here. Ex. 3 and Ex : B. are differ¬ 
ent translations of the same oontraot, 
viz., that handed by the defendants as 
vendors to the plaintiffs as purchasers. 
The words are “Delivery is to bo caused 
to bo given in full by 31st of December” 
in Ex. 2 and “delivery is to be com¬ 
pleted on or before 31st December” in 
Ex. B. Then in the counterpart, Ex. A, 
signed by the plaintiffs the words are 
Delivery by 31st December.” Now, 
standing by themselves, there may bo 
different shades of meaning between the 
words*'delivery to be caused to be given in 
full by . . and “delivery is to be com¬ 
pleted on or before . - and delivery 
by ... f but I think these words have 
to be read with the rest of the contract. 
That being so, their meaning is “delivery 
of goods which are to bo manufactured 
or are under manufacture.” 

Now taking the words “goods to bo 
manufactured,” they indioate that the 
parties are dealing with something which 
is to be brought into existence in the fu¬ 
ture by a third party. That seems to 
me more consistent with the oontraot be¬ 
ing conditional on that expectation being 
realized, rather than on one party war¬ 
ranting it shall be realized. Similarly, 
the expression goods under manufacture” 
implies that the goods are not yot manu¬ 
factured—at any rate wholly. So, too, 
the stipulation that the goods are to be 
taken delivery of "as and when the same 
may be received from the mills’* would 
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rather point to the contract being con¬ 
ditional on that receipt. 

We have been referred to no authority 
either in the Contract Act or in any de¬ 
cided case which is precisely in point on 
the facts; but I think useful analogies 
may be drawn from other typical cases. 
Otic class of cases is referred to by the 
learned trial Judge, viz., the “goods to 
arrive” cases, which were dealt with by 
this Court quite recently in Tribhovan- 
das v. Na gin das (2). I will not repeat 
what is said there by my learned brother 
and myself, but the authorities there 
cited tend to shew that speaking gene¬ 
rally in tha case of goods to arrive from 
a third party,there is no warranty implied 
by the vendor that the goods will arrive: 
see Halsbury Laws of England, Yol. 25, 
p. 114. note (q) and Benjamin on Sale, 
5th Edn. p. 58G. Why, tbeD, in the 
case of goods to he manufactured by a 
third party should there he a warranty 
by tbo vendor that the goods will be 
manufactured? 

Then, we were referred to Taylor 
CalduclK 1) which was frequently cited in 
the Coronation Procession cases. As re¬ 


gards that case Vaughan Williams, L. J., 
in Krell v. Henry (3) says at p. 751: 

“It is uot essential to the application of the 
principle of Taylor v. Caldwell (1) that the 
direct subject of the contract should perish or 
fail to be in existence at the date of perform¬ 
ance of the contract. It is sufficient if a state 
of things or condition expressed in the contract 
and essential to its performance perishes or 
fails to be in cxistance at that time." 

In the piesent case I think anybody 
would say that the existence of the 
“manufactured goods' was essential to 
the performance of the suit contract. 

Then in Tamplin Steavisliip Company 
v. Anglo-Mexican Petroleum Products 
Company (4) Lord Loreburn dealt with 
the case of Ilorlock v. Deal (5) in which 
Taylor v. Caldu-ell (1) was cited with 

approval, and he says at p. 403: 

“An examination of these decisions confirms 
me in the view that when our Courts have held 
innocent contracting parties absolved from 
further performance of their promises, it lias 
been upon-tbe ground that there was an implied 
term in the contract which entitled them to be 
absolved. Som etimes it is put that performance 

(2) A. I. R. 1920 Bom. 182=54 1. C. *233. 

(3 11903] 2 K. B. 710=72 L. J. K. B. <94-89 
L T 328=52 \V. R. 24G=19 T. L. R. <11. 

(4) fi91G] 2 A. C. 397=85 L. J.K.B. 1389=115 
L T. 315=21 Com. Cas. 299—32 T.L.R. G< <• 

(5) ilOlG] 1 A. C. 48G=85 L. J. K. B. 002=114 
I . T. 193=21 Com. Cas. 201=G0 «S. J. 
•230=32 T. L. R. 251. 


has become impossible and that the party con¬ 
cerned did not promise to perform an impos¬ 
sibility. Sometimes it is put that the parties 
contemplated a certain state of things which 
fell out otherwise. In most of the cases it is 
said that there was an implied condition in the 
contract which operated to release the parties 
from performing it and in all of them 1 think 
that was at bottom the principle upon which 
the Court proceeded. It is in my opinion the 
true principle, for no Court has an absolving 
power, but it cau infer from the nature of the 
contract and the surrounding circumstances 
that a condition which is not expressed was a 
foundation on which the parties contracted." 

Lower down he says : 

“ 1 hat seems to me another way of saviug that 
from the nature of the contract it cannot be 
supposed the parties, as reasonable men, in¬ 
tended it to be binding on thorn under such 
altered conditions. Were the altered conditions 
such that, had they thought of them they 
would have taken their chance of thorn or such 
that as seusible men they would have said ‘if 
that happens of course it is all over between us?* 
What in fact was the true meaning of the con¬ 
tract? Sinco the parties have not provided for 
the contingency, ought a Court to say it is 
obvious they would have treated the thing as at 
an end ? M 

If it is necessary so to do I think one 
may fairly imply a condition hero that 
the goods were to ho manufactured and 
supplied by the mills : and that if that 
condition was not fulfilled, both parties 
were to ho released quoad those un¬ 
manufactured goods. 

It is argued for the plaintiffs that the 
only object of stating that the gcods 
were to he manufactured was to dis¬ 
tinguish them from ready goods, and to 
entitle the vendor to deliver the goods by 
instalments as received from the mills, 
which hut for this stipulation he would 
not ho .entitled to do. This may have 
been one object, hut in may opinion it 
was not the only object. This still 
leaves one with this, viz., that both parties 
contemplated that the goods would be 
received from the mills an event which 
in fact did not happen. There is there¬ 
fore some resemblance between the pre¬ 
sent case and Jlotccll v. Coupland (6), 
where both parties anticipated that a 
crop of potatoes would he grown on de¬ 
fendant's land but in fact most of it pe- r 
risbed from disease without default on 
the part of the defendant. Then the de¬ 
fendant was held excused by reason of 
his being prevented by causes for which 
he was not answerable: per James, L. J.» 
at p. 2G2. 

(Gj [1870] 1 Q.B.D. *25S=4G L.J.Q.B. 147=33 
L. T. 832=24 W. R. 470. 
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In the result, I am of opinion that cn 
the true construction of the suit contract 
and having regard to the surrounding 
circumstances the vendor did not warrant 
the manufacture and supply by the mills 
of the goods in question, and that ac¬ 
cordingly the decision of the Court below 
is correct. 

I should add that there is no question 
here of the vendor being in default with 
the mills, or having put it out of his 
power to give delivery of the suit goods. 
It is unnecessary therefore to consider 
whether an obligation on his part should 
be implied not at any rate wilfully to 
prevent fulfilment of the suit contract: 
see Hamlyn v. Wood (7). We are not 
dealing with the case of a dishonest 
vendor who deliberately breaks his con¬ 
tract with the mills. If anybody is in 
default, it is the mills and not the ven¬ 
dor. But the fact appears to be that 
the mills could nob give delivery because 
a largo proportion of their looms were 
engagod on Government contracts. 

Accordingly I agree that the appeal 
should be dismissed and that the oross- 
objeotions should bo dismissed in both 
oases with costs. 

G.p./r.k, _ Appeal dismissed. 

(7) [1891] 2 Q.B. 468=60 L. J. Q. B. 784=65 
L. T. 280=40 W. R. 24. 
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Macleod, C. J. and Fawcett, J. 

Lal Chand Sakharam Mai wadi —Do 
fondant—Appellant. 

v. 

Khandu Kcdu Ughadc— Plaintiff— Res 
pondent. 

Appeal No. 46 of 1918, Decided on 30tl 
July 1920, from order of First Class Sub 
Judge, Nasik, in Appeal No. 75 of 1917. 

InjnBfer of Property Act (4 of 1882), S*. 6( 
and 101 --One co-mortgagor registered oc 
cupant—Transfer by him of equity ofredemp 
lion to mortgagee does not extinguish others 
right to redeem. 

Tho mere fact that one of aovoral co-mort 
gagors Is the registered occupant of the mort 
gaged land does not ontitlo him to transfer tin 
portions of the equity of redemption bolongim 
TS° rtgag0rs - Any such transfer in fa 
J* 10 mortgagee does not oporate to ex 
* h °v | 8ht of the oo-mortgagors to re¬ 
deem their shares in tho mortgaged land. 

[p i92 c V 

lgt ^ t adkarni and A - Desai—iot Appall 

W. B. Pradhan—ior Kespondent. 

Macleod, C. J. The plaintiffs suec 
lor aooounts under the Dekkhan Agri. 


oulturists* Relief Act and for redemption 
of a mortgage. The first nine plaintiffs 
were the descendants of four brothers 
who passed the original mortgage in 18G9. 

I do not know why the other plaintitls 
were made parties, for the descendents 
of four other brothers by the same father 
have no interest whatever in the mort¬ 
gaged property. In 1879 Mahadu, one of 
the first set of four brothers, executed a 
rajinama in his oapncity of registered 
occupant of the mortgaged property in 
favour of Government, and the mortgagee 
executed a corresponding kabuliy&t. Since 
then the mortgagee has been in occupa¬ 
tion of the mortgaged land. The mort- 
gage-bond was restored to Mahadu with 
an endorsement that it had been satisfied. 
The question is, whether tho equity of 
redemption which existed in favour of the 
remaining three brothers continued and 
whether it still continues in favour of 
their descendants. The really important 
issue is Issue 3 in the first appeal : Had 
tho mortgagors other than Mahadu con¬ 
sented to and authorized the latter’s raji¬ 
nama? That was found in the negative. 
Tho corresponding issue in tho trial Court 
was, whether the rajinama and kabu- 
liyat were competent to extinguish the 
right of redemption of the mortgagors 
and pass title to the defendants. That 
wa9 found in tho affirmative. Accord¬ 
ingly, the trial Judge dismissed the 
plaintiff’s suit. Tho argument seemed to 
be that, because Mahadu, the registered 
occupant, exeouted the rajinama the in¬ 
terest not only of Mahadu but also of his 
brothers in the land passed. But I think 
that the learned appellate Judge looked 
at tho case from tho right point of view' 
when he considered whether tho interost 
of the other brothers was conveyed or: 
transferred when Mahadu executed the 
rajinama, unless it could be shown by 
positive evidence that they had consented 
to give up their rights to redeem the 
“orJ'S&ge. Tho learned Judge says : 

There is nothing in thcso dooumonts, that is 
to say, tho rajinama and kabuliyat, to show 
that tho threo mortgagors had given up their 
rights to tho land in dispute. Thero is uothiug 
to show that they had authorised Mahadu to 
extinguish their rights or that they had con¬ 
sented to his doing so. Ex. CO who provod tho 
documents nowhere BAid anything about tho 
other brothers authorising Mahadu to do so or 
consenting to his doing so." 

In Pandu • Lakshvian Mastir char v. 
Anpu rna (l) it was held that 

(l) [1897] 21 Bom. 703. "— 
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"in the absence of any act showing that tho 
mortgagee is assert ing himself against the owner 
or the equity of redemption, his possession is not 
adverse against the latter as regards limitation. 
The mere assertion of his claim by the mort¬ 
gagee would not affect the right of the real 
owner of the equity of redemption where a per¬ 
son having no right in the property pretends to 
•sell tho equity of redemption to the mortgagee.’* 

Here no doubt, Mahadu was a co-mort- 
j 4 ageo with his brothers, hut he had no 
right to sell their interest in the equity 
of redemption, so far as they wor9 con¬ 
cerned he was in the same position as an 
outsider. The general rule is that, a 
mortgagee cannot set up title by adverse 
possession against the owner so as to de¬ 
feat his right to redeem. That was deci¬ 
ded in Bhagvant Govind v. Kondi ( 2 ). 
We have been referred to the case of 
Pultappav.Timmaji (3), where there was 
a sale of tho equity of redemption to an 
outsider, hut though the purchaser from 
a mortgagee can set up a title by advorse 
possession to tho original mortgagors, 
that does not atToct the principle that the 
mortgagee himself cannot set up a titlo 
against tho mortgagor. Since then the 
mortgagee in 1879 did not take the most 
ordinary precaution to sec that tho right 
to redeem which lay in the parties to the 
mortgage-deed was extinguished, it fol¬ 
lows tint he i9 now in a difficult position 
when the descendants of tho36 parties 
assort their right to redeem. The mort¬ 
gagee cannot provo that their ancestors 
consented to the right of redemption be¬ 
ing extinguished. There is no hardship 
roally in tho case, because there has hoen 
an inquiry of what is due to tho mort¬ 
gagees for principal and interest andaho 
an account of the improvements made to 

tho property. f . , 

Tho decree, therefore of the learned 
appellant Judge must bo confirmed. 

Tho plaintiffs cross-objected on the 
ground that they ought to have been en¬ 
titled to redeem tho whole. But when 
Mahadu purported to convoy to the mort¬ 
gagee tho right to redeem, as there is no 
doubt about bis having a share in tho 
equity of redemption, that brought about 
a merger of tho mortgage to that extent, 
and consequently tho present plaintiffs 
can only be allowed to redeem tho three- 
fourths of the land in dispute. 

Therefore tho cross-objections arc dis¬ 
missed with costs and tho appeal is dis¬ 
miss ed_wiUi _. 

(2) [18‘JO] 14 Horn. *270. 

(3) [1800] 14 Bom. 17G. 


Fawcett, J.— I agree. The appellants 
clearly cannot rely on adverse possession 
against the right to redeem asserted in 
this suit, not only because of tho rule 
which bars a mortgagee setting up ad¬ 
verse possession against his mortgagor, 
but also because, in any case, tho period 
of adverse possession that would suffice 
to bar the right of suit to redeem under 
Art. 148, Lim. Act, viz., 60 years, has not 
expired. Therefore under S. 28, Lim. 
Act, tho equity of redemption, which is 
now asserted, would not have been ex¬ 
tinguished. It seems to me that the dis¬ 
pute really rests upon the,decision on 
Issue 3 in the lower Court, viz., had 
the mortgagors other than Mahadu con¬ 
sented to and authorized the latter’s 
rajinama? This issue has been found by 
the lower appellate Court in tho nega¬ 
tive. And, although there are considera¬ 
tions which may be said to favour tho 
view taken by tho trial Court that there 
was such consent and authorisation, yob 
there are other considerations which go 
the other way. Certainly, to my mind, 
there is no clear proof of such consent 
and, in any case it is purely a question 
of fact which in second appeal wo cannot 
decide for ourselves. Any presumption 
that there may he in tho appellant's fa¬ 
vour under 3. 135-J of tho Bombay Land 
Revenue Code is, in the ciroumstaucos, 
rebutted. Accordingly, I can see no suf¬ 
ficient ro3son for interfering with the 
lower Court s decree. 

G.r./R.K. Appeal dismissed. 
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Heaton and Marten, JJ. 


T Volf Sc Sojis —Plaintiffs —Appellants. 


v. 


Dadiba Khimji Sc Co. — Defendants 
es^ondents. 

Original Civil Appeal No. 14 of 1913, 
acidod on 31st July 1919, from judg- 
lenfc of Macleod, J., D/- 12th December 


11 Q 


n;.»;i Mn 89.7 of 


1917. 

Contract Act (9 of 1872), S*. 21.65 and 72 
—Contracts with enemy firm — Subsequently 
liquidator under Enemy Trading Act enter¬ 
ing into contracts for realising pledged 
goods held “contracts" within meanin gj Ot 
Contract Act and could not be avoided under 
S. 21—Payments made under such contracts 
held could not be recovered under b,7 2 

Enemy Trading Act (10 of 1916), S. 13. 

Plaintiff, a German firm trading in Bombay, 
engaged the defendants as guarantee brokers 
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and Muccadoms, the latter depositing, by way 
of guarantee, Rs. 50,000, with the branch of the 
firm at Bombay. Between 15th and 23rd July 
1914, the firm contracted to purchase from de¬ 
fendants certaia biles of cottoo for forward 
delivery. The political atmosphere in Europe 
at that time having created uneasiness in the 
market, the defendants on 3rd August 1914 de¬ 
manded repayment of their security deposit, and 
on the same day the sum of Rs. 40,000 was 
paid to them, aud as regards the balance, they 
were informed that it was impossible to draw 
money from Europe. War broke out at 11 p. m. 
on 4th August between Great Britain and Ger¬ 
many. On 5th August the plaintiffs, through 
their manager at Bombay, entered into an ag¬ 
reement with the defendants recording the 
pledge of 797 bales of cotton blankets as secu¬ 
rity for the balanco of the deposit and the dif¬ 
ferences on the forward cotton contracts. On 
27th August certain cotton bales wero pledged 
to defendants as further security, and on 3rd 
September the forward cotton contracts were 
closod by cross-contracts. The manager of the 
firm was interned on 5th September and the 
affairs of the firm at Bombay placed in charge 
of a Liquidator, who, in 1915, ontered into an 
ngreoment with the defendants for the sile of 
the cotton blankets and of the cottoo, the terms 
of which wero that defendants were to sell the 
blankets and repay themselves out of the sale 
proceeds, and that tbo Liquidator was to sell 
the cotton and give tho defendants a first ebargo 
on the sale proceeds for any balance remaining 
duo to them after taking credit for tho sale 
proceeds of tho blauketa. Both sales wero effec¬ 
ted, but as tho *sile proceeds of tho blankets 
wore insufficient to satisfy the amount due to 
the defendants, thoy in February-March 1916 
made a demand on tho Liquidator for payment 
of the balance out of tbo sale proceeds of the 
cotton. In April 1916, tin Liquidator repudia¬ 
ted this agreement, demanded tho sale proceeds 
of tho blankets, loss Rs. 10,000and certain other 
charges, and declined to pay anything out of 
the salo proceeds of tho cotton. After some fur¬ 
ther correspondence between tho parties the 
Liquidator, on 6th August 1917, brought the 
present suit to recover from tho defendants tho 
salo proceeds of .the blankets, less Rs. 10,000, 
shop root and wages, on tbo grounds. 

4 \} l l tha A th ,° P ,cd 8e. a transition for 

tho benefit of an enemy, was void; and 

(2) that -tho contracts for tho purchase of 
cotton bocamo void on tho outbreak of war, and 
tho subsequent pledge and setting of! of for¬ 
ward contracts were of no logal effect. 

The defendants counter olaimed to recover 
from the sale proceeds of tho ootton the amount 
o the balance due to them. The trial Court 
‘ he Plaintiffs’ suit and decreed tho 
counter claim. appenl by tho plaintiffs: 

Held: that the plaintiffs’ suit had been rightly 

* “a .\ h ° ^^ants’ counter claim 

lL 8 hv 5 . d ®° T r ? od ii b . at lho a 8 r °oments ontorod in¬ 
to by tho Liquidator with the defondants worn 

Act n n nH° U M ith iV U0 n30i ' nin 8 of the Contract 
Ant .c d kf| Uld n0l J be avo ' ded nndor 8. 21 of that 
Act as being made under any mistake of law 

?nn d n( P . ayn T t3 . ™ ade ‘ ho defendants wero pay- 
.„ Dder h a° Be b ‘ ndin 8 contracts and could 
not be recovered under 8. 72 of the Aot. 

[P 200 0 2] 
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CompbeU and Coltv\an — fer Appel¬ 
lants. 

Kanga and Desai —for Respondents. 

Marten, J. —This i9 an appeal from 
the judgment of Macleod, J. of 12th De¬ 
cember 1913 dismissing the plaintiffs* 
claim in this suit and allowing the defen¬ 
dants' counter-claim. On the figures 
since agreed, the amount of the claim is 
Rs. 69,467-9-0, representing the nett 
proceeds of salo of certain cotton blan¬ 
kets. The amount of the counter claim 
i3 Rs. 58,440-9,0, representing part of 
the nett proceeds of sale of certain 
cotton bales. The aggregate amount in 
dispute is therefore Rs. 1,27,908. This 
sum represents the amount alleged to 
have been owing to the defendants on 
the security of the blankets and bales, 
whioh were pledged to them for dif¬ 
ferences on certain cotton contracts. The 
plaintiffs say these pledges and contracts 
became or wero illegal and void, having 
regard to the outbreak of war at 11 p. m. 
on 4th August 1914, and that thoy are 
entitled to recover the sale proceeds of 
the blankets which were sold by the de¬ 
fendants in and prior to 1915, and to re¬ 
tain tho sale proceeds of the bales which 
were by arrangement sold by tbo then 
Liquidator of tho plaintiffs in the samo 
year. Counsel for the appellants statod 
that apart from tho sums in dispute, the 
realised Indian assets of the plaintiffs 
are insufficient to meet their Indian lia¬ 
bilities, but there is no evidence before 
us to.that effeot. 

It is common ground that both the 
blankets and the ootton biles were, prior 
to the war, the property of the plaintiffs. 
Wolf <fc Sons, a German firm with its 
head office in Germany and a branch 
offioe at Bombay, whioh was managed by 
a German named F. Zoller, who was in¬ 
terned on 5th September 1914. Para. 2 
of the plaint describes the plaintiff firm 
as being “incorporated;” but there is no 
evidence of this, and they have been 
treated in these proceedings as an ordi- 
nary partnership firm. From'the report 
in Wolf & Sons v. Carr , Parker & Co (1) 
this appears to be their correct status. 
The plaintiff firm now sues by Mr. P. S. 
Mellor, the present Controller of Hostile 
Trading Concerns, Bombay, who was 
appointed Liquidator of this Hostile firm 
by the Bombay Government order of 20th 
September 1916, Ex. A to the plaint vu* 

(1) [1915] W. N. (Eng.) 195=91 T. L. R. 407 
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defendants Dadiba Khimji & Co. are an 
Indian firm carrying on business in Bom¬ 
bay, an 1 were the guaranteed brokers 
an 1 Muccadums of the piaintifis prior to 
the war. 

It is also common ground that bet¬ 
ween 4th August and 3rd September 1914 
(inclusive) the blankets and bales were 
handed over to the defendants by Zoller 
on behalf of the plaintiffs as security for 
(a) the cotton differences, and (b) Rupees 
10,000, the balance of a deposit of Rupees 
50,000 by the defendants. No dispute 
arises about the Rs. 10,000. That is ad¬ 
mitted to have been since repaid, and 
properly repaid, to the defendants out of 
the proceeds of sale of the blankets. But 
a dispute does arise about the cotton dif¬ 
ferences. These arose out of certain pre 
war cotton contracts between the plain¬ 
tiffs and the defendants for January to 
March 1915 delivery, which wore close! 
or purported to be closed by Zoller on 
behalf of the plaintiffs on 3rd September 
1914, and showed a heavy balance pay¬ 
able to the defendants on the due dates. 
To secure the sum ultimately payable by 
the plaintiffs ou these pro war contracts. 
Zoller, pledged the cotton blankets on 4th 
or 5th August 1914, and by way of fur¬ 
ther security the cotton bales on or 
about 26th or 27th August. There is no 
evidence of any further express pledge 
on 3rd September. 

What happened to the business after 
Zoller was interned was this. One Tom. 
broff was appointed Liquidator by Go¬ 
vernment, and, in the course of his 
duties, ho appears to have taken direc. 
tions from time to time from Mr. G. S. 
Hardy, I. C. S., the then Controller of 
Hostile Trading Concerns. At the trial, 
the order appointing Tombroff was cilled 
for by the defendants. It was not produced, 
but counsel for the plaintiffs stated: 
"We don’t dispute that he” (Tombroff) 
"had power to deal with the assets of 
Wolf & Co.” The trial accordingly pro¬ 
ceeded on that footing. 

In the course of managing or winding 
up the business in 1915, Tombroff had to 
deal with the cotton blankets and bales 
and also with the pledges which the do- 
fendants claimed thereon for the amount 
of the cotton differences. Having re¬ 
gard to the approaching monsoon, Tom¬ 
broff thought it desirable, if not imper¬ 
ative, to sell those goods, and he accor¬ 
dingly approached the Controller and 


the defendants on the subject. As re¬ 
gards the blankets we have a correspon¬ 
dence which is very material. Writing 
to the Controller on 5th June 1915, the 
Liquidator says: 

“I have -the honour to inform you that there 
are now the following stocks left with me which 
I would propose selling by auctiou in small lots 
799 bales of cotton blankets in the godown of 
Dadiba Khimji Co. The blankets are in pos¬ 
session *of Dadiba Khimji Co. as security 
against differences due to them on cotton, but 
1 trust there would be no objection on their 
part to have these gcods sold. Their claims 
have been duly taken note of As for the blau- 
kets it is imperative they should be sold cow. 

To this proposal for sale the Con¬ 
troller agreed in a letter of 11th June 
1915. 

Then the Liquidator after taking the 
advice of his Solicitors wrote to the Con¬ 
troller on 1st duly as follows: 

'* R-’. 797 bales of cotton blankets. 

M I have the honour to acknowledge receipt of 
your letter of 11th instant referring among other 
lots to the 797 lales mentioned above.*' 

" Tbesa bales were given in charge of Dadiba 
Khimji «fc Co., Muccadums of this firm, under 
au aggreement dated 0th August 1914; aud with 
the view of obtaining possession of the same 1 
consulted Messrs. Payne A Co., for opinion, and 
received their reply as per their letter enclosed. 
Under the circumstances I shall arrange with 
Didiba Khimji A Co , for selling these goods by 
public auction and the proceeds reUized to be 
rotained by Dadiba Ktimji«fc Co. against their 
claim on this firm." 

It will bo noted that this letter to the 
Controller tells him that the agreement 
relied on by the defendants is dated 5bb 
August 1914 which is after the outbreak 
of war. 

The enclosed opinion of the Solicitors 
Messrs. Payne Co., which is dated lGth 
June 1915, was as follow?: 

" Dadiba Khimji Co. and Wolf & Sons. 

Referring to jour letter of d ite Dadiba Khimji 
A: Co. have got the blankets in question as se- 
curitv for pivmeut of the inonojs due to them, 
and vo l are therefore not entitled to claim deli- 
verv’of the blankets without paying the moneys 
due to thorn. You mw, therefore allow Dadiba 
Khimji it Co. to sell the blankets after consulta¬ 
tion with von as to tho price for which they arc 
to be sold/ We return tho papers sent to us 
here with." . 

The letter of instructions to the solici¬ 
tors which they refer to is not in evi¬ 
dence: nor are we told what were tho 
papers they returned. 

On 2nd July tho Controller acknow¬ 
ledged the receipt of the liquidators 
letter of 1st July and its enclosure. Tnere- 
upon tho Liquidator appears to have 
carriol out the arrangement contem¬ 
plated, that is to say, he agreed with the 
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defendants that they should sell the 
blankets and apply the sUe proeeels in 
or towards payment of their debt for toe 
cotton diiferences. 

The defendants accordingly proceeded 
to sell the blinkebs by auction, but as 
appears from their letter of 7th October 
1915 to the liquidator, only 180 bile3 
were soil. This letter is miterial and I 
may quote portions of it. 

Re Blanket* accounts. \V. Wolf <& Sons. 

We hive to bring to your notice the following 
and shill thauk you to let us know your dec'sion 
after due consideration. 

Out of 737 b\les of blankets which are mort¬ 
gaged to us by W. Wolf Si Sons we have sold so 
f*r with your consent by auction tho following 
quantities at the rates mentioned below. 

ISO bales fetched Rs. 17,095. 

Out of the amount wo hive paid Rs. 41*2 3-0 
ae to Messrs. Menessce & Co. auctioneers their 
commission at 2 1/2 per cent. 

Wa have to say th it tho way those blankets 
are sold by auction, they aro not fetchiug their 
reil value bacauso peoplo will not pay thoir prices 
in auction and ms this is prejudicial both to W. 
Wolf & Sons* interest and to ours, we would pro- 
poso to allot tho bilanco of about 500 biles to us 
agiinst our outstanding cliim with W. Wolf a: 
Son?, aud wo aro prepared to pay Us. 10 per balo 
more than tho average price obtained in the 
three auotion sales. 

The assuring is of course, not possible for you 
o do because you have to sell quickly and ciose 
the liquidation. Please remember that tho 
running ospenses per month are about Rs. 750* 
wo hnvo to pay Rs. 450 in ska.oo of goienvn root 
and th;ro is insuranco and shop rent aud wages 

osp ® ns09 wi " b0 Tou.. besides 

the auctioneers commission at 2 1/2 per cent 
if tho goods are sold by auction.” 

Tho liquidator'oonsultei tho Con- 
trcllor on this proposal and wrote to him 
on 22nd Ootober 1915 as follows: 

With reference to the interview I had with 

y ? Kt th ‘5 " Ito J n ' , ° n iu connexion with tho sale 

Khimji A G I \ !L mortgaged to Dadiba 
ivnimji a, u., I have tho honour to inform vou 

that I have duly intimated to them that their 

tio e n r I.? t C °?a 0d a 4 h ° P rice 3 realized in the auc¬ 
tion sale held on the 18th instant. Thero a?c 
some bales absolutely damaged which I believe 
can bo only sold bv auctiou, and iu the iutorest 
of tho firm I would suggest this procedure ” 

Jfc appears from a note on this letter 
that a verbal roply was given by the 

Controller on 23rd October 1915 

„J ban , °r D ° ctober Tombroff wrote 
t0 “wfi>, def ? ndant3 as follows: 

«Ji j° d «*>■ 

styj it svm 


moot of account of all bile- ?o fir sold includ¬ 
ing those purchase i by you with amounts re.i- 
.and your bills fo«* gojo.vn rent and insu¬ 
rance chirges, etc. . . .” 

The defendants acknowledged this 
letter on 29tb October and agreed to pay 
a certain sum for some scale.3 and tar¬ 
paulins mentioned iu the Liquidator's 
letter of 28th October. 

Oo 12th February 1915 the defendants 
sent to the then liquidators. Ferguson & 
Co , their statement of account for the 
blanket®, scales and tarpaulins, and on 
10th March IS1G their final account 
showing a balance of Rs. 17.191 still 
due to them and which according to them 
had been agreed by Tombroff to be paid 
out of the sale proceeds of the cotton 
bales in his hands. 

Now as regards the cotton halos we 
have no correspondence as to tho arrange- 
raent arrived at. Thero was however 

no cross examination of the defendant's 

witnesses on the point: nor have tho 
plaintiffs put in any defence to the de 
fend ant’s counter claim or denied in any 
Pleading the agreement set up in para. 13 
of the written statement, or called Tam- 
broil or Mr. Hardy as witnesses. I am 
accordingly satisfiel that tho agreement 
was made between Tombroff and the do- 
fondants, and that in effect it was as 
follows; 

Tombroff was to sell tho cotton and 
the defendants were to give delivorv to 
lombroff s purchasers and allow Tom- 
broff to receive the purchase money, but 

°?fK IS /» pr j S9 °°, ndiUon the balance 
of the defendants claim remaining after 
the realisation of the blankets was to 
bo paid out of the proceeds of sale of the 

,n° Uo K n ’ * tb, ? k 0ne «n»y also infer that 

/h» P«°f a n ted ho . re Witb th0 a PProval of 
the Lontroller. as he undoubtedly did as 

regards tho blankets. 

The precise date of this agreement 
about the sale of the cotton bales does 
not appear, but I think it clear that the 
sales took place somewhere in 1915 The 
reason no doubt why the evidence is 
rather meagre is that at the trial there 
was really no dispute as to the facts 
The only witness called by the plaintiffs 
was Roller, and he could not depose to 
he arrangement with the Liquidator 
for he was interned at the time, and if-’ 

does not appear that ho was consulted 
in any way Counsel tells us, too that 

he could not be questioned muob, owing 
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to hig strange manner in the witness-box 
and that bo committed suicide the same 
evening. 

It is common ground however that the 
arrangement in question was carried out 
so far as the defendants were concerned 
They gave delivery to Tombrcffs purcha¬ 
sers and allowed him to get possession 
of the sale-proceeds. The plaintiffs how¬ 
ever now repudiate the condition on 
which these hales were given up by the 
defendants, and the sale proceeds ob¬ 
tained by Tombroff and claim that they 
are under no obligation to pay what was 
agreed to be paid to the defendants. 

• 

As I have already said, the defendants 
final accounts were sect to the then 
Liquidators on 12th February and 10th 
March 1916, and it wa9 not till 12th 
April 1916 that the defendants had any 
intimation that the plaintiffs repudiated 
the transaction. This letter of 12th April 
1916, which was written to the defen¬ 
dants by the attorneys of the then Li- 
quidators. alleged that the original pledge 
of the blankets on 5th August 1914 was 
illegal and void: that the Liquidators 
were entitled to the sale proceeds in the 
hand 3 of the defendants as pledgees: that 
the Liquidators would however give 
credit for the Rs. 10.000 deposit but 
demanded payment of the balance of the 
sale proceeds of the blankets within 21 
hours, in default of which they would 
without further intimation or delay file 
a suit to recover the sale proceeds. The 
demand for payment within 24 hours 
was utterly unreasonable, if not silly, 
but it is almost a common form among 
Bombay Solicitors and will probably 
take time to eradicate. It is quite 
in keeping with this sort of demand 
that no proceedings to enforce it were 
taken for over one year and one quar¬ 
ter, viz., till the present suit was 
instituted on 6th August 1917, and that 
after a further 13 months the plaint was 
amended materially. 

To complete the main facts, I should 
state that on 13th November 1915 Tom¬ 
broff wrote to the Controller drawing 
his attention to a decree of Maoleod, J., 
of the previous day in Textile Manufac¬ 
turing Co. Ltd. v. Salomon Brothers (2) 
(since reported), whereby according to 
Tombroff __ 

(• 2 ) [1916] 40 Bom. 570=33 I. C. 353. 


"all contracts entered into with alien firms are 
held as cancelled by virtue of the Royal Pro¬ 
clamation.'* 


The writer proceeded, 

‘T have also to point out that this firm held 
a stock of blankets which the manager had 
handed over to Dadiba Khimji & Co. as security 
against their claim for differences on cotton 
contracts, and after consulting my solicitors I 
shall have to claim (siucc the question of con¬ 
tracts is settled as above) to obtain possession of 
whatever stock there may be still unsold in the 
h auds of Dadiba Khimji <fc Co, to be included in 
the liquidation.'’ 


It does not, however appear that the 
Controller took any steps on this letter 
or made any communication to the de¬ 
fendants. The first hostile communica¬ 
tion to them was the solicitors' letter of 
12th April 1916. The appellants rely on 
this letter of 13th November 1915 as 
establishing the date when they first 
discovered the pre-war contracts to be 
illegal and void. 

The arguments presented to us on this 
appeal were centred round two maiu 
points, viz., (l) the effect of the war on 
the transactions in question and on the 
legal position of the Bombay branch of 
the enemy firm, and (2) the provisions of 
the Contract Aot with reference to the 
recovery of money. 

On the first branch of the case, it was 


urged by the appellants that the pre-war 
contracts of 16th to 23rd July 191*1 and 
the pre-war pledge if any of 4 August 1914 
became ipso facto void on the outbreak 
uf war, that the further pledges given on 
5th August and on 26th or 27th August 
were similarly void, and that the cross 
contracts of 3rd September were so 
tainted with the illegality of the pre-war 
contracts as to be themselves void, or 
alternatively only amounted to the set¬ 
tlement of a nullity. It was further 
urged by the appellants that Zoller s 
agenoy terminated ipso facto on the out¬ 
break of war. and that therefore he had 
no power to enter into any of the subse¬ 
quent transactions. 

In the view I take of this case, it is 
not necessary for me to decide whether 
those propositions are well founded. I 
think that for the purposes of this case 
one may assume in favour of the appel- 
lauts, but without deciding the point 
that all their contentions on this head 
are correct. But while making this as¬ 
sumption, I am of opinion that at any 
rate up to November 1915, the legal posi¬ 
tion of an Indian branch of any enemy 
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firm was sufficiently doubtful as to afiord 
some justification for the view that the 
transactions iu question were valid. For 
that purpose and that purpose only I 
will refer to certain proclamations and 
Orders then in force in India. 

The Royal Proclamation No. 1 of 5th 
August 19 L4 (see English Manual of 
Emergency Legislation, 1914, p. 37-) has 
a somewhat obscure clause at the end 
which probably standing by itself would 
not validate trade with a branch like 
that we have to deal with. But the offi¬ 
cial announcement of 22nd August 1914 
issued by the treasury in explanation of 
the 'Proclamation No. 1 (see English 
Manual, p. 377) stated in Para. 3: 

“If a firm with headquarters io hostilo terri¬ 
tory h*9 <i branch in noutral or British territory 
trade with the branch is (apart from prohi¬ 
bitions in special cases) permissible, as long as 
the trade is bona fide with the branch, and no 
transaction with tho head office is involved." 

And Para. 4 stated: 

• 

“Commercial contracts entered iu(o before 
war broke out with firms established in hostile 
territory cannot be performed during tho war, 
and payments under them ought not to bo made 
to suoh firms during tho war. Whore however 
nothing remains to bo done save to pay for 
goods already rendered delivered, or for services 
already roudered there is no objection to making 
tho payment." 

This was followed by the Royal Pro¬ 
clamation No. 2 of 9fch September 1914 
(see Indian Manual of Legislation and 
Orders relating to the War, Edn. 6, 1918 
p. 77). This declared that as from the 
date thereof, Proclamation No. 1 together 
with any public announcement officially 
issued in explanation thereof was revoked 
and the present Proclamation substituted 
therefor. This obviously referred to the 
announcement of 22nd August, and to that 
extent recognized it9 former validity.Then 
in para. 3 it defined “enemy.” Thi9 de¬ 
finition would olearly 'inolude tho plain, 
tiffs’ head office in Germany, but perhaps 
not Roller himself, as he was neither 
' resident nor carrying on business in 
Germany.” Para. 6 dealt with branches 
as follows: 

Provided always that whore an enemy has a 
branch looally situated in British, allied, or 
neutral territory, not being neutral territory 
in Europe, transactions by or with such branch 
shall not bo treated as transactions by or with 
an onomy." 

Then in para. 7: 

"Nothing in this proclamation shall bo doomed 
to prohibit payments by or on account ol ene¬ 
mies to persons resident, carrying on businoss 
or beine in our Dominions, If such payments 
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arise out of transactions entered into before the 
outbreak of war or otherwise permitted. 

In addition to thos3 proclamations, 
there was in India on 8th August 1914 
a Notification: see Indian Manual p. 184, 
putting in force the Foreigners Act 3 of 
1864. By virtue of S. 9 of that Act, no 
foreigner was to travel in or pass 
through any part of British India with¬ 
out a license. This was followed on 
20th August by a Foreigners Ordinance 
No. 3 of 1914 : see Indian Manual, p. 47 
giving powers to the Governor-General 
in Council by order to restrict the egress 
of foreigners and to prohibit or restrict 
their trade or business. Then on 22nd 
August there was a Notification : seo 
Indian Manual, p 368 prohibiting foreig¬ 
ners from leaving the country. On 28th 
August two Press Notes were issued in 
Bombay by the Political Department, 
the one on the lines of tho Treasury Ex. 
planation of 22nd August, and the other 
stating certain arrangements permitting 
the olearance and disposal by Carman 
subjeots of imported and other goods, and 
permitting the delivery to British sub¬ 
jeots of goods, from German firms, and to 
“have commercial dealings with thorn in 
respect of existing stocks only.” These 
Pres3 Notes are referred to in Textile 
Manufacturing Co. Ltd., v. Salo?no7i 
Brothers (2) and are sot out in full in 
Campbell’s “Trading with tho Enemy 1 ' 
at pp. 408-409. On 14th November 
1914 the Hostile Foreigners (Trading 
Order (see Indian Manual, p. 373), was 
passed, rendering it necessary for all 
hostile firms to obtain within one month 
licenses to trade. This provided in para.5 
(2) that: 

“An application on bohalf of a hostile foroignor 
or hostilo firm not resident or located in British 
India shall bo s : gncd by a manager or other 
agent resident in British India." 

As regards the plaintiffs themselves it 
appears that by a Notification of 4th 
March 1915 (see Indian Manual, p. 379.) 
their licenses to trade were to 4 remain 
in force” until 14th August 1915; and it 
appears that by a subsequent Notification 
this period was extended to 14th No¬ 
vember 1915 : see Note (2) on p, 380 of 
the Indian Manual. A 9 the Notification 
of 4fcb March says that the licenses are 
"to remain in force,” I should infer that 
Wolf & Sons had previously obtained the 
neoessary license to trade. 

Now if one looks at the proclamations 
and in particular at paras. 6 and 7 of the 
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Proclamation No. 2, I think a business 
min—or for fche matter of that a lawyer 
might not unnaturally infer that you 
could deal with what I will call an 
enemy branch in India, provided such 
dealing involved no intercourse with 
the held office in Germany : see Ingle 
Limit'd v. Mannheim Continental Insu. 
ranee Com.piny (3). And further that 
whore, as here, the transaction merely 
involved payment by the enemy branch, 
namely, in respect of the cotton differ¬ 
ences, one might fairly urge that it was 
an authorized payment within para. 7, 
as being a payment to a British subject 
arising out of a transaction entered into 
before the outbreak of war : soe same 
case p. 232 0V(1915) 1 K. B.] and Hal. 
sey v. Loivenfeld (4). And that if such a 
payment was authorized, it was also 
legitimate to do something short of pay¬ 
ment, viz , to give security to a British 
subject for such payment. 

Or, again, if one looked at Hall’s In¬ 
ternational Law, Eln. G, p. 383 which 
was cited with approval by Sarganfc, J., 
in T/iurn and Taxis v. Moffitt (5), it 
might 1)3 said* that at any rate until 
his internment Roller was not disabled 
by the war from entering into the trans¬ 
action in question. Tne passage I refer 
to is as follows : 

"When persons a™ allowed to remain, cither 
for a specific! time after the commencement of 
war, or during gool behaviour, they are exone¬ 
rated from the <1 is abi 1 itics of ooemies for such 
time ns they in f ict stay, and they are pi iced in 
the simo position as o'.her foreigners, cxeepi 
tint they cannot cirrv on a direct trade in their 
own or other enemy vesseh with the enemy 
con ntry." 

Now, here, Roller was prohibited by 
the Notification of the 8th, or, at any 
rate of 22nd August from leaving the 
country—a fact which was relied on by 
Sargant, J. The actual decision in that 
case, viz., that the princess. though of 
enemy nationality, was entitled to sue in 
the English Courts for an injunction to 
restrain the publication of libels on her 
was approved by the Court of Appeal in 
Porter v. Freudenb’rg (6) and in Sohaf- 


(3) [1015] 1 K. 15. 227 = 34 L.J.K.B. 491—1P2 

L. T. 510 = 50 S. J. 59=31 T. L R. 41. 

(4) [1010) 2 K. 15. 707 = S5 L.J.K.B. 1403 = 113 
r . T. 017=32 T. L. R. 700. 

O) [1915] 1 Ch. 53=81 L.J.Ch. 220 = 112 L.T. 

114=50 S. T. 20=31 T. L. R. 21. 

(0) [101 r,J 1 K. B. 857=112 L. T. 313=34 
L. J. K. B. 1001. 
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fenius v. Goldberg (7), the Utter of which 
cases decides that the right to sue is not 
lost by internment. 

Further, if it be urged that the trans¬ 
actions in question must be judged in the 
light of the Proclamations actually in 
force at the date of the transaction and 
that the official explanation of 22nd 
August and the two Press Notes of 28th 
August had no legal authority, it may be 
urged in answer that this is taking a 
somewhat narrow view of the subject, 
and that it would not be unreasonable 
for the Controller or the Liquidator acting 
under bis directions to abide by the spirit 
of the later Proclamation, viz., No. 2 of 
9th September 1914, and which remained 
in force during 1915. 

As was said by Maolood, .J., in Textile 
Manufacturing Co. Ltd. v. Salomon Bros. 
(2), speaking of affairs in Bombay during 
the latter half of 1914 : 

“It is not to bo wondered at that confronted 
with-this bewildering array of Proclamations, 
Ordinances. Orders and official communications, 
Abounding in conflicting provisions, the members 
of the mercantile community in Bombay, whe¬ 
ther British subjects, foreigners or enemies, re¬ 
mained paralyzed—unable to form any opinion 
as to what they could do or what they could 
not do. M 

Id the present case however wo have 
to deal with the Controller, a Govern¬ 
ment Offici al who presumably had special 
facilities for ascertaining the policy and 
intentions of Government, and if neces¬ 
sary of obtaining the highest legal advice. 

Further, in the present oase, Maoleod, J., 
while holding that the pre-war contracts 
became invalid and that the pledges were 
invalid, thought that the September 
settlement by cross-contracts was in itself 
valid, as was also the oontract of 26th 
August (aparat from the actual pledge) 
and that Roller's agency was not termi¬ 
nated by the war. The learned Judge 
left open the question whether the defen¬ 
dant? could in any event claim to rank as 
unsecured creditors. 

I think I have now stated enough to 
show that in 1914-15, the true legal posi¬ 
tion was open to doubt, at any rate in 
some particulars. As I have already said, 
I need not and \ do not dooide what that 
position was. I merely assume for the 
purposes of thi3 case that the appellants 
are correct on this first branch of the 
case. 

(7) [1916] 1 K. B. 2-U = S5 L. J. K. B. 374=113 
L. T. 949=00 S. J. 105=32 T. L. R. 133. 
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I come accordingly to the second branch 
which appears to me to be the crux of the 
case, viz., on what legal grounds can the 
plaintiffs claim to recover the sale pro¬ 
ceeds of the blankets. One may clear the 
ground by saying that their claim is 
based solely on S. 72, or alternatively, on 
S. 65 of the Indian Contract Act. They 
admitted that no claim based on the 
English Law apart from that Act could 
succeed. The relief given in GuUtJ.chcind 
v. Fulhai (3) (where the illegal purpose- 
had not been carried out) was therefore 
inapplicable. In view of such cases as 
Kearley v. Thomson (9) this admission was 
I think properly made, having regard to 
the appellants’ contentions that all tho 
transactions were illegal. Nor need I 
consider whether if thisCourt was admi¬ 
nistering some fund, the mistake could be 
rectified: se3 Robinson, In re, McLarenv. 
Robinson{10) and Ainsworth, In re, Fnich 
v. Smith (II), nor whether if the payment 
had been made to its own officer by a mis¬ 
take of law the payment would be re¬ 
funded see Simmonds, Ex parte. Carnac, 
In re (12), Opera Limited, In re (13). 

Beforo us, S. 72 was relied on first in 
argument. It was said that this was a 
case of “money paid by mistake,” viz , a 
mistake of law, all parties thinking the 
contracts and pledges were valid and tho 
debt due. When asked whether tho ap¬ 
pellants relied on any mistake of the 
then Liquidator, oounsel at first said no, 
but at a later stage withdrew that an¬ 
swer and said yes. 1 am nob surprised 
at counsel’s first answer. There is nob a 
word in the pleadings about the Liqui¬ 
dator or Controller being under any mis¬ 
take; no issue was raised about it: and 
neither of them went into the witness- 
box to say. he had made any mistake. 
The amended plaint is, I think, based 
on a different seotion altogether, viz., 
S. 65, as will be seen from looking at 

(8) [1903] 83 Bom. 411= 8 I. C. 748=11 Bom. 
L. R. 049. 

(9) [1890] 24 Q. B. D. 742=59 L. J. Q. B. 288 
=03 L. T. 150=88 W. R. 014=51 J. P. 
604. 

(10) [1911] 1 Ch. 502=80 L. J. Ch. 331=104 
L. T. 831=55 S. J.271. 

(a) [1915] 2 Ch. 90=84 L. J. Ch. 701=113 
h. T. 808=31 T. L. R. 392. 

(12) [1885] 10 Q. B. D. 303=65 L. J. Q. B. 74 
=64 L. T. 439=94 W. R. 421. 

(13) [1891] 2 Ch. 154=60 L. J. Ch. 464=64 
L. T. 813=39 W. R. 831 on nppoil (1891) 
3 Ch. 260=60 b, J. Oh. 839=65 L. T. 371 
=89 W. R. 705. 


pp.9, 9 A and 14 and in particular to the 
the allegation in para 9 as to the agree¬ 
ment being “discovered to be void. 

We were referred by the appellants to 
p. 4 of the defendants' supplemental 
written statement of 12th October 1918, 
but this only dealt with the cross con¬ 
tracts of 3rd September 1914 and was 
in answer to the amended paras 9 A and 
10 of tho plaint. So, too Issues Nos. 5 
and 5-A refer to a mistake at tho time of 
the settlement mentioned in Issue No. 4 
viz., the settlement by cross contracts on 
3rd September 1914. It has nothing to 
do with any subsequent mistake by the 
Liquidator. 

Id seom3 to me therefore that on the 
pleadings, this point under S. 72 is not 
open to the appellants and that in any 
event there is not sufficient evidence of 
any payment "by mistake." In tho view 1 
take, therefore it is really unnecessary 
to consider whether S. 72 applies to a 
mistake of law. But as the learned 
trial Judge diIdeal with this point as it 
may be urged that an implied amendment 
of the pleadings was thereby made and 
the oaso argued on the assumption that 
there was some evidonoe cf a mistake in 
law, I will deal with tho matter on this 
footing. 

The next difficulty in the way of ap¬ 
plying S. 72 is S. 21, whiob says that "A 
contract is not voidable because it was 
caused by a mistake as to any law in 
force in British India.” Consequently, 
if S. 72 applies to mistakes of law, a man 
might recover payments under S. 72, al¬ 
though he could not avoid the contract 
under S. 21. I am thinking of course, 
of a case where the same mistake is made 
at the inception of tho contract as on tho 
payment thereunder. Counsel for tho 
appellants admitted that in such a oase 
S. 72 would nob apply. The payment in 
such a oase he said, would be made under 
the contract (which ex hypothesi oould 
not be rescinded under S. 21), and con¬ 
sequently the payment would not be by 
mistake. 

The appellants contended, however 
that S. 21 did not apply here booause 
there was no “contract” as defined by 
S. 2 (h), viz., "an agreement enforceable 
by law.” There was at most an" agree- 
ment not enforceable by law” and there¬ 
fore void under S. 2 (g). This contention 
is, I think erroneous on tho facts. In ray 
judgment the Liquidator entered into 
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.binding agreements with the defendants 
for the sale of the blankets and bales 
and for the application of the proceeds 
in discharge of the defendants’ debt. 


The disabilities attaching to Roller did 
not apply to the Liquidator or the Con¬ 
troller. Fie as counsel admitted at the 
trial, had power to deal with the asse:s. 

Further the Enemy Trading Act No 10 
of 1910 (Indian Manual, p 15). which 
was not cited to us, provides in S. 13 that 

“Any act clone after 3rd day of August 1914, 
by or under tbe orders of any officer of Govern¬ 
ment in respect of the property, moveable or 
immovable of any hostile foreigner or hostile 
firm which if this Act had been in force, could 
have been validly done in the exercise of tbe 
powers conferred thereby or which could have 
been conferred thereunder is hereby validated.’* 

Secbions-4 and 5 give wide powers for 
winding up enemy businesses and dealing 
with their assets in accordance with the 
rules to be made by the Governor-General 
in Council. This provides in effect that 
such a winding-up order is to have the 
same effect as if made by the Court 
under the Companies Act 1913, subject to 
modifications to be specified. 

Now one of the ordinary duties of a 
liquidator confronted with a person 
claiming to be a secured creditor is to 
decide whether he will admit the claim 
or fight it, and if necessary, he will ob¬ 
tain the directions of the Court. And 
subject to the control of the Court ho 
can pay creditors or make any compro¬ 
mise or arrangement with creditors or 
persons claiming to be creditors : see 
Companies Act, S. 23 4. But under S. 3, 
Enemy Trading (Winding-up) Order 1916: 
see Manual, p. 284 Government takes the 
place o i the "Court" in applying the 
Companies Act to this winding-up ; and 
as appears by the notification, Ex. A to 
plaint, the present Controller can exer¬ 
cise all the powers conferred on Official 
Liquidators by S. 179, Companies Act, 
without the sanction or intervention of 
Government, and T think that the powers 
under S. 234 could also have been con¬ 
ferred on him. 

I am therefore of opinion that apart 
from all other grounds, the acts of Tom- 
brotf and Mr. Hardy are validated by 
S. 13, Enemy Trading Act 1916, as being 
acts which could have been validly dene 
in exercise of powers which could have 
been conferred under that Act. As I 
have already pointed out the law at the 
time was not clear, and I do not think 


that either of these gentlemen can be 
blamed for preferring a settlement to a 
law suit, particularly when they were 
told by their legal advisers that the de¬ 
fendants were right. 

It is not suggested that the wide 
powers given by S. G, Enemy Trading 
Act 1916, to the Governor-General in 
Council of cancelling contracts injurious 
to tbe public interest or re.vesting pro¬ 
perty transferred under them have ever 
. been or could be exercised in the present 
case. 

I am therefore of opinion that tbe ag¬ 
reements entered into by the liquidator 
with the defendants were “contracts'’ 
within the meaning of the Contract Act- 
and could not be avoided under S. 21 as be -1 
ing made under any mistake of law. That 
being so, 1 am further of opinion that 
the payments made to the defendants 
were payments under this binding con¬ 
tract, and could not be recovered under 
S. 72. 

In this view of tbe case, I need not de¬ 
cide whether S. 72 can ever apply to a 
mistake of law, but as at present ad¬ 
vised, the passage referred to by tbe 
learned trial Judge in Pollock aDd Mulla 
(Edn. 3) at p. 308 seems to me good 
sense : and good sense is generally good 
law. The passage in question tuds : 

“The man who has chosen to judge his own 
cause upon all the facts and has decided against 
himself, cannot appeal to the Court against his 
own judgineut, whether it wa9 well informed or 
not." 

1 may also refer to the judgment of the 
Court of Appeal in Rogers v. Ingham (14) 
as showing the evils which would result 
from allowing parties to ro-open trans¬ 
actions on the ground of some mistake of 
law having been made by them or their 
legal advisers. 

I may also refer to the Ilolsworthit 
Urban Council v. Holsicorthy Rural 
Council (15) where Warrington, J., held 
that a local authority was bound to con¬ 
tinue payments under a compromise 
founded on an erroneous view of the law, 
notwithstanding that apart from such 
compromise the payments would be ultra 
vires. So, too, payments made under 
compulsion of legal process, whether in a 
home or foreign Court of law, cannot be 


(14) [187oJ 3 Ch. D. 351=35 L.T. 677=25 W.R. 
33?. 

(15) [1907j 2 Ch. G2=7C L.J. Ch. 

G34=71 J.P. 330=5 L.G.R. 

R. 452. 


333=97 L.T. 
791=23 T.Ii* 
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recovered : see Clydesdale Bank, tAd. v. 
Schroder i Co. (16). These four English 
cases illustrate the general principles 
adopted in England, and I only cite them 
by way of analogy. , 

I should perhap3 have added that be¬ 
fore us the appellants admitted that the 
arrangement with TombrotY as to the ap¬ 
plication of the sale proceeds of the blan¬ 
kets amounted to a payment. Under 
these oiicumstances, I think no real dJS- 
tinction arises between the few blankets 
sold before June 1915 and those sold 
afterwards. 

I may also add that the defendants, in 
the alternative, contended that the liqui¬ 
dator's agreements were a compromise 
and in any event valid, and they ro¬ 
lled on Callisher v. Bischoffshexm (17) 
and Miles v. New Zealand Alford Estate 
Co. (18). In the view I take however it 
is unnecessary to decide this point. 

One other point may be noted, viz., 
that there is a clerical slip in the printed 
judgment on p. 91 as to the answer of 
the learned trial Judge to the important 
issue 7. This should clearly be in the 
negative and nob in the affirmative as 
printed. 

The alternative claim of the plaintiffs 
is based on S. 65 which runs : 

“When an agreement is discovered to be void, 
or when a contract becomes void, any person 
who has received any advantage under suoh 
agreoraeut or contract is bound to restore it, or 
to mako compensation for it, to the person 
from whom he recoived it.’* 

Now I have already held that the ag¬ 
reements with the liquidator was valid. 
Consequently, in my opinion, S. 65 does 
not apply to the payments in question, 
as they were made to the defendants 
under valid agreements and not under 
void ones. 

But supposing for the sake of argument 
that the payments were made under the 
contracts and pledges ending 3rd Sep¬ 
tember 1914, and that the liquidator’s 
agreements were mere machinery for 
carrying out these oontraots and pledges, 
the appellants have still other difficulties 
to contend with. The first arises from 
the words “agreement discovered to be 
void.'* I agree with the learned trial 
Judge that the word "agreement” as used 

(16) [1913] 2 K. B 1=82 L. J. K. B. 750=106 
L.T. 966 = 17 Ooir, Oas. 210=56 S. J. 519. 

(17) [1870] 6 Q,B. 449=39 LJ. Q.B. 131=13 W. 
R. 1127. 

(18) [1896] 32 Cb. D. 266=53 L.T. 219=61 L. 
J. Oh. 1035=81 W.R. 669. 


in that section does not apply to the pre- 
war contracts, for they were ' contracts 
within the meaning of Contract Act and 
not “agreements.” As regards the subse¬ 
quent agreements, the parties knew all 
the material facts and I doubt whether 
the words “discovered to be void” are 
really applicable to those agreements : 
see Gulabchand v. Fulbai (8). The deci¬ 
sion in Jijbhai v. Nagji (19; can be sup¬ 
ported as being based on the validity of 
a collateral agreement for a refund, quite 
apart from S. 75 : see p. 698. 

Nest, if the other branch of the section 
is relied on, no “advantage under the 
pre-war contracts had been received by 
the defendants when ex hypotbesi they 
became void on the outbreak of war. The 
plaintiffs’ case is that there was no 
pledge till 5th August. It hardly there¬ 
fore lies in their mouths to contend there 
was a pro war pledge and therefore an 
antecedent advantage for which compen¬ 
sation must now be given. In any event 
the advantage which the plaintiffs are 
trying to recover is the payment made to 
the defendants in 1915, and not the 
pledge in 1914. The appellants argued 
that under S. 65 the advantage need nob 
bo received before the contract becomes 
void or the agreement is discovered to bo 
void. This is not, I think, the true con¬ 
struction of S. 65. I think the lino is 
drawn at the time the agreement is dis¬ 
covered to be void or when the contract 
becomes void. 

In the result therefore I respectfully 
agree with the learned trial Judge that 
the payments in question oannot be re¬ 
covered by *the plaintiffs under either 
S. 72 or S. 65, Contract Act, and that ac¬ 
cordingly their clum fails. 

As regards the oounter claim, the posi¬ 
tion at first sight seems somewhat differ¬ 
ent, for here it is the defendants who are 
claiming moneys in the hands of the 
liquidator, viz., the part prooeeds of tho 
cotton bales. This claim i9 based solely 
on the arrangement with Totnbroff. They 
say that by virtue of that agreement the 
liquidator holds those moneys as ear¬ 
marked or upon trust for them ; that he 
oan only discharge that obligation or 
trust by paying them the moneys ; tha* 
they will then hold those moneys just as 
if the sale prooeeds had been paid to 
them in the first instance; and that their 
u ltimate ri ght to retain them will da- 

(19) [1909] 3 I.O. 761. -- 
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rend on the decision of this Court on the 
claim. On this point also I agree with the 
decision of the learned trial Judge. The 
defendants have changed their position 
on the faith of a promise which, in my 
opinion, was validly made to them by 
the former liquidator, and I think that 
promise is binding on the present liqui¬ 
dator. 

It was next contended by the appel¬ 
lants that the promise only applied to 
the defendants’ “claim’’ generally and 
did not admit any specific sum to be due, 
and that accordingly the whole claim 
could be repudiated. This. I think, is 
not the true view. The defendants’ ac¬ 
count might no.doubt be vouched, and 
details such as godown rent challenged ; 
but no repudiation of the mortgage itself 
was intended by the parties. That, as 
the correspondence shows, was regarded 
as valid at any rate with respect to the 
blankets. Nor in the view I take is this 
a case where the assistance of equity is 
asked towards carrying out an illegal 
agreement as in Mohori Bibcew DJi irmo- 
da$ Ghose (20). 

In substance therefore it seems to me 
that the defendants’ case on the cotton 
bales stands or falls with shoir case on 
the cotton blankets. They have succeeded 
on the claim. I think they also succeed 
on the counter claim. 

The appeal therefore of the plaintiffs 
should, in my judgment be dismissed 
with costs. It will not however be ne¬ 
cessary to proceed with the account di¬ 
rected by the decree, as the parties have 
since agreed on the figures. But this need 
not, I think, be mentioned in the order 
we make. 

Heaton, J. — I agree that the liqui¬ 
dator entered into valid agreements with 
the defendants regarding the sale of the 
blankets and of the cotton bales and for 
the disposal of the proceeds. And I think 
so for the reasons stated by my learned 
brother. That being so. the plaintiffs' 
claim must fail, for neither S. 72 nor 
S. G5, Contract Act, can possibly apply 
to what in this case happened, in fulfil¬ 
ment of those valid agreements 

I therefore agree that the appeal must 
be dismissed with costs. 

G.P./r.K. Appeal dism issed. 

(>0) [1003] 30 Cal. 539=30 I. A. 114=8 Sir. 
374=7 C. W. X. 411=5 Bom. L. R. 421 
(P.C.). 
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Macleod, C. J. 

Ibrahim Goolam Ilussenbakhsh —Ap¬ 
pellant. 

v. 

Nihalcha nd XYarjhmul —Respondent. 

Second Appeal No. 1144 of 1918, De¬ 
cided on 30th September 1919, from de¬ 
cision of Dist. Judge, Thana, in Appeal 
No. 155 of 1918. 

Civil P. C. (5 of 1908), O. 34, R. 14-Mort- 
gngor continuing in pofsession on rent-note — 
Execution in rent decree—Rent claim held 
arising out of mortgage within R. 14 and 
mortgage property could not be sold—Mort¬ 
gagee cannot do so even by assigning decree. 

At tho time of executing a usufructuary mort¬ 
gage, tho mortgagor execute! a rent-uote in 
favour of th* mortgagee and continued in pos¬ 
session of tho property. He failed to pay tho 
rent due and tho mortgagee obtained a decree 
for tbo amount due, which ho assigned to a 
third person, who sought to issue execution by 
sale of the mortgagor's equity of redemption in 
the mortgiged property: 

Held: that the claim ou which tho mortgigee 
got a decree was really a decree for payment of 
money iu satisfaction of the claim arising out of 
the mortgage, and therefore within R.14, O. 34, 
Civil P. C. and that tho assignee, therefore was 
not competent to apply for sale of the mortga¬ 
ged property. . # 

A mortgagee who obtains a decree which ho 
cauuot execute by salo of tho mortgaged pro¬ 
perty, cannot put his mortgagor in a worse 
position by assigning his decree to a third 
pirty. [P 203 C2] 

M. K. Tliakor —for Appellant. 

XV. B. Pradhan —for Respondent. 

Judgment. —This is an appeal from 
the order of the District Judge of Thana, 
disallowing the appellant’s contention 
that the execution of the decree passed 
against him in favour of 1 ojmai Navlaji 
and others could not proceed by bringing 
the mortgaged property to sale. Fojmal 
Navlaji and others were mortgagees of 
the appellant under a mortgage of 10th 
June 1913. That was a usufructuary 
mortgage. On tho same day the defen¬ 
dant mortgagor executed a rent-note in 
favour of the mortgagee for a period of 
12 months, and as be did not pay the 
rent under that rent-note the mortgagees 
filed a suit and obtained a decree for 
Rs. 1,000. Then they assigned that dec¬ 
ree to tho present respondents, who 
sought to issue execution by sale of the 
mortgagor’s equity of redemption in the 
mortgaged property. 

It has been contended for tho appel¬ 
lant that tho respondents cannot bo al¬ 
lowed to bring the mortgaged property 
to sale otherwise than by instituting a 
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suit for sale in enforcement of the mort¬ 
gage under O. 34, R. 14, Civil P. C. Now 
in cases of usufructuary mortgages it is 
not unusual for the mortgagees to allow 
the property to remain in the possession 
of the mortgagor on his executing a rent- 
note. But as a matter of fact that is 
merely a method of securing the interest 
by special agreement, that is to say, the 
mortgagor collects the usufruct and pays 
a certain amount to the mortgagee under 
the rent-note instead of the mortgagee 
collecting the usufruct himself. 

It does not seem that the question 
which arises in this appeal has been de¬ 
cided in any reported case of this Court, 
although in more than one case which 
has lately come before this Bench, it has 
appeared thit a mortgagee has obtained 
a rent-note from his mortgagor and 
issued execution on a decree under that 
rent-note. At first sight it might appear 
that that is not a decree for the pay¬ 


ment of money in satisfaction of a claim 
arising under the mortgage. 

This question was considered very 
fully in a recent Allahabad decision in 
Kadma Pasin v. Muhammad A/i (1), The 
facts were very similar to tho facts in 
this case. There the property was mort¬ 
gaged by a usufructuary mortgage, and a 
subsequent agreement was entered into 
between the parties, whereby the mort¬ 
gagor bound herself to pay annually fix¬ 
ed sum of money in lieu cf the offerings, 
and also, in case of default, to pay inte¬ 
rest thereon. Default having been made 
tho mortgagee sued on the agreement 
and obtained a decree for money against 
the mortgagor. In execution of this dec¬ 
ree he attached the mortgaged property 
and sought to have it sold. Upon objec¬ 
tion by tho mortgagor, judgment-debtor, 
it was held that the mortgagee could not 
bring the mortgaged property to sale in 
oxeoubion of the decree, as the claim 
under the subsequent agreement was one 
arising under the original contract of 
mortgage within the meaning of O. 34, 

/V/i' ?,M l P - °- Pi «8ott, J-. at p. 407 
( of t 41 All .) says: 

»hiiwMV aSe nowbo lore as tho money (or 
usu?ruet of C ?u , ° w " opined represented the 
X"™. of th ® mortgaged property to which 

ran* ^ 8 ' g6 t "" PW Of hiS COD- 

01 mortgage. His right to receive this 

The mn°rLl Uf ) 0ll j h !. B Position as mortgagee. 
The mortgigor had booome liable to pay the 

mortgagee this raoaoy in ooneequonco^ b( an 


(1) [1919] 41 All. 899=601. 0.184. 


agreement entered into between the pirties 
subsequent to the mortgage: but it seems to me, 
in the first place, that tho money for which the 
decree was passed was an essential part of the 
mortgage money, just as much as arrears of in¬ 
terest, which falliugdue on a contract of simple 
mortgage, become part of tho mortgago money; 
in the second place, it seems to me that it would 
bo doing violence to the plain language of the 
rule to say that the claim in satisfaction of 
which this decree was passed was not a claim 
arising under the original contract of mort¬ 
gage.” 

I agree with these remarks; and fchoy 
apply even more strongly to tho facts of 
this case, as the agreement whereby the 
mortgagor agreed to pay rent was passed 
at the same time as the mortgage, and 
was therefore part of the mortgage tran¬ 
saction. 

It has been urged that the respondents 
who are assignees of the original mort¬ 
gagee’s decree, are in a better position 
than their assignors. But it seems to me 
perfectly dear that a mortgagee who has 
obtained a decree which he cannot exe¬ 
cute by sale of tho mortgaged property, 
cannot put his mortgagor in a worse 
position by assigning his decree to a third 
party. That question was considered in 
Chhagan v. Lakshman (2). The learned 
Judges there referred to a diotum by Tin- 
dai, O. J., in Booth v. Bank of Ena- 
land (3): 

" Whatever is prohibited by law to bo done 
directly cannot legally bo effected by ail indirect 
and circuitous contrivance.” 

Therefore on the facts of this case, it 
seems to me that this claim on which the 
mortgagee got a decree was really a dec-: 
ree for payment of money in satisfaction 
of the olaim arising out of tho mortgage, 1 
and therefore comes within O. 34, R. 14 
of the Code. The appeal must be allow- 1 
ed with costs throughout. 

13 p K _ Appeal allowed . 

(2) [1907] 31 Bom. 46*2=9 Bom. L. R. TIB. * 

(3) [1840] 7C1.&F. 509=7 E. R. 1163=51 
R. R. 36. 
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Macleod, C. J. and Heaton, J. 
Bai Parbati Defendant—Appellant. 


Mansukh Jetha — Plaintiff-Respon 
dent. 

Seoond Appeal No. 1055 of 1918 Deoi 
ded on 10th February 1920, from deoiaior 
of Aaat. Judge, Ahmedabad, in Appea 
No. 522 of 1917. 

Civil P. C. (5 of 1908), O. 21. R. 33-R e ,ii 
tution of conjugal right.-Execulion by de 
tention in jail ibould in exerche of diicre 
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tion be prohibited—Previous sentence of im¬ 
prisonment is no ground to refuse to exercise 
that discretion. 

Ordinarily, a Court passing a decree for resti¬ 
tution o i conjugal rights against a wife ought 
10 exercise the discretion conferred upon it tv 
R. 33, O. 21 3nd direct that the decree shall not 
be executed by the detention ot the wife in pri¬ 
son. It is no ground for refusing to exercise 
this discretion that the wife has already been 
in jail under the sentence of a criminal 
Court and that it would be no violence to her 
feelings to be sent to jail if she disobeys the de¬ 
cree for restitution of conjugal rights. 

[P 204 C 1, 2] 

II. V. Divatia —for Appellant. 

31. II. Mehta for 31. H. Vakil —for 
Respondent. 

Macleod, C. J.—This is a suit brought 
by the plaintiff, the husband, for restitu¬ 
tion of conjugal rights against his wife, 
defendant 1. The suit was dismissed by 
the trial Court. In appeal the plaintiff 
got a decree. Defendant 1 was ordered 
to go and live with her husband. O. 21, 
R. 33, gives the Court discretion to order 
that such a decree shall not be executed 
by detention in prison. The learned ap¬ 
pellate Judge has considered that rule, 
but considered that a9 the wife had al¬ 
ready suffered rigorous imprisonment for 
three years on a criminal charge, and was 
quite accustomed to that life, it would 
not be any violence to her feelings to be 
asked to go to jail for wilful disobedience 
of the Court's erder. 

Now, it may be admitted that the 
Court has power to give a husband a de¬ 
cree for restitution of conjugal rights, 
and no doubt the Court has power to 
order the wife if she does not obey the 
decree, to go to jail. But the Code es¬ 
pecially provides that the Court may 
order that the decree shall not he execu¬ 
ted by detention in prison. Generally, 
the tendency of modern legislation is 
against sending women to jail in civil 
matters. S. 56 of the Code provides that 
they shall not be arrested or detained in 
a civil prison in execution of a decree for 
payment of money, and except in very 
serious question of contempt of Court, I 
doubt whether a Court would ever order 
a woman to be sent to jail merely for 
refusing to obey a decree of an ordinary 
nature. It may he said that decrees for 
restitution of conjugal rights are of a 
particular nature; that the law recog¬ 
nizes that thehushaDd is entitled to have 
his wife living with him, aDd that the 
only way to enforce obedience to such an 
order would he ordering the detention of 


the wife in prison if she refused to com¬ 
ply with the decree. But the days are 
past when a wife was considered a3 a 
mere slave or chattel of the husband. In 
my opinion a decree for the restitution 
of conjugal rights which can he enforced 
by imprisonment, i9 a relief from the 
barbarous and middle ages. It is recog¬ 
nized, and has been recognised for many 
years in England, that a decree for res¬ 
titution of conjugal rights is merely a 
preliminary step to enable a wife to get 
a divorce when she would not otherwise 
be able to do so, since the refusal of the 
husband to obey a decree for restitution 
of conjugal rights is considered as deser¬ 
tion, and desertion equivalent to cruelty, 
and therefore such desertion, coupled 
with adultery, will be sufficient to enable 
a wife to get a decree for divorce. That 
is the only use to which proceedings for 
restitution of conjugal rights are now- 
put in England. In this country they 
may he used by the husband as a means 
for preventing the wife from claiming 
maintenance, since, if the Court passes 
an order against a wife to go and live 
with her husband, and she refuses to do 
so, then she is debarred herself from 
making any claim to maintenance. For 
a wife is only entitled to separate main¬ 
tenance if 9be has some good reason for 
living apart from her husband. 

In my opinion, it is a sufficient conse¬ 
quence for the refusal to obey a decree 
for restitution if she has to maintain 
herself, and cannot make any claim 
against her husband for maintenance. 
In any event, in this case the reasons 
given by the learned Judge for refusing 
to exercise bis discretion in favour of fchoj 
defendant cannot he supported. I should 
therefore, amend the decree of the lower 
appellate Court by directing, under 0.21 
R. 33, that the decree shall not be exe¬ 
cuted by detention in prison. The ap¬ 
pellant will have the costs of the appeal. 

Heaton, J.—A decree in this case for 
restitution of conjugal rights is no doubt 
justified by the circumstances which 
have come to light in the course of the 
case. But when the appellate Judge 
came to consider whether he should or 
should not make a direction such as is 
contemplated by-O. 21, R. 33, Civil P. C., 
that is, a direction that the decree shall 
not ho executed by detention in prison, 
he decided that he would nob make any 
such direction, tor that decision ho gave 
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what is to me an astonishing reason; he 
thought that because the wife had al¬ 
ready suffered rigorous imprisonment for 
three years, and was quite acou9tomed 
to that life, it would not do any violence 
to her feelings to require her to go to Jail 
for wilful disobedience of the Court s 
orders. It would b9 interesting to ascer¬ 
tain in how many cases of persons who 
had once been sent to jail, it would not 
do violence to their feelings to bo re¬ 
quired to go to jail a second time. I 
imagine the number would be singularly 
few. 

Then the Judge gave another reason. 
He said the decree would be a nullity, 
and that if he were to give suoh a direc¬ 
tion the object of taking *nd giving it 
would be frustrated. That is not so 
either. The decree for restitution of con¬ 
jugal rights, accompanied by a direction 
that the decree shall not bo executed by 
imprisonment, is not a nullity. It is a 
declaration that the marital obligation 
of living with her husband rests bn the 
wife, and it protects the husband against 
any proceedings for maintenance which 
the wife may institute under S. 483, Cri¬ 
minal P. C. Suoh a decree therefore 
does servo a really useful purpose. In 
this case I feel not the slightest hesita¬ 
tion in saying that the direction that the 
decree shall not be exeouted by imprison¬ 
ment ought to be added, for, though it i 9 
porfeotly true that the wife oertainly 
ought not to bo able to secure separate 
maintenance, it is equally true that it 
would be ludiorous to send her to jail for 
refusing to live with her husband whom 
she at one time apparently had attempt¬ 
ed to murder. I therefore agree with 
the order proposed. 

G.P./R,K. Decree amended . 
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Shah and Hayward, JJ. 

Dharma Lakshman Oharat — Defen¬ 
dant-Appellant. 

v. 

Sakharam Ramjirao Deshmukh— Plain¬ 
tiff—Respondent. 

Second Appeal No. 1203 of 1916, Deci¬ 
ded on 22nd August 1919, from decision 
of Asst. Judge, Thana, in Appeal No. 60 
of 1915. 

* Hindu Law-—Succenion—Illegitimate ion 
cannot succeed to legitimate ton's separate 
property. 

An illegitimate son of a Sudra oinnot Inherit 


the separate property of his father’s legitimate 

■ »% ro ana ^ 




S. S. Patkar— for Appellant. 

P. B . Shingnc-ior Respondent. 

Shah, J.— The question of law raised 
in this second appeal cn the facts found 
by the lower Courts is whether an illegi¬ 
timate son of a Sudra can inherit the 
separate property of his father’s legiti- 
mate son as a brother. 

The facts are that one Ganpatrao had 
a son Daulatrao by his first wife, two 
sons Raojirao and Balvantrao by his 
second wife, and an illegitimate son 
Dhakojirao by a kept mistress. Daulat- 
rao was a separated member of the family 
and had acquired the property in suit; he 
died without an issue. The plaintiff 
claims his property under a sale deed 
passed in his favour by the sons of Raoji¬ 
rao, Balvantrao having died without any 
male issue. The defendant claims it 
under a sale deed by Dhakojirao. The 
contest between the two purchasers de¬ 
pends upon the rights of their respective 
vendors to inherit Daulatrao’s property 
according to tho Hindu law. The par¬ 
ties, whose right of inheritance we are 
concerned with, are Sudras. Both the 
lower Courts have decided against tho 
defendant, who now appeals to this Court 
and raises the question stated above. 

Tho point was not argued in tho lower 
Courts, and the reported decisions are 
clearly against tho contention: see Ravji 
Mahadu Patil v. Sakuji ICaloji (l), Shoync 
Shaiikar Rajendra Varere v. Rajesar 
Swaini Jangam (2) and Ramalinga Mup - 
pan v . Pavadai Goundan{3). It is argued, 
however that tho ratio decidendi in Sub - 
ramania Iyer v. Rathnavclu Chetty (4) i9 
pot consistent with the view that an 
illegitimate son is excluded from all col¬ 
lateral succession and that the decision 
in Sadu v. Baiza and Genu (5), approved 
by their Lordships of the Privy Council 
in Jogendro Bhupati Hurrochundra il/a- 
hapalra v. Nityanand Man Singh (6). has 
not been considered in tho case of Ravji 
Mahadu Patil v. Shakuji Kaloji (l). It 
is urged that it is not possible to reoon- 
oile the view that a father is an heir to 
his i llegiti mate son and t he express pro- 

(i) [1910] 84 Bom. 831=5 iTcT9G1~ * 

2) [1899] 21 All. 99=( 1893) A. W. N. 170. 

8) [1902] 25 Mad. 619 =11 M, L. J. 399. 

4) [1018] 41 Mad. 44=42 I. 0. 556. 

5) [1879-90] 4 Bora. 87 fP.B.). 

6) [1891] 18 Oal. 151=17 I. A. 128=6 Sar 

698 (P.O.). ° 
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vision th\fc an illegitimate son in the 
cise of Sudras is entitled to share the 
property of his father with the other 
legitimate sons with tlie conclusion that 
the illegitimate son is excluded from all 
collateral succession in the family of his 
putative father. I have carefully con¬ 
sidered these decisions and the provisions 
in the Mitakshara and the Mayukha bear • 
ing on this point. Personally 1 do not 
think that the two conclusions are irre¬ 
concilable. The question of collateral 
succession has been fully dealt with by 
Banerji, J.. in Shornc Shankar ltajendra 
Varcre v. Itajesar Sioami Jangim (-)anl 
I do not think that any further discussion 
of the texts can serve any useful purposes. 
Bhashyam Ayyangar, J., in llzmnlinga 
31 up pan v. Pavadai Goundan (3) thought 
that it was tolerably well established 
that an illegitimate son, though ho might 
succeed as heir to hi- paternal and ma¬ 
ternal estate, had no claim to inherit to 
collaterals. Though the case of S idu v. 
Daiza and Genu (0) has not been referred 
to in the case of llavji Mahadu Palil v. 
Shakuji Kaloji (l). it is clearoa the facts 
of that caso that the point as to collateral 
succession did not arise for decision. 
Nanabhai Haridas, J., observes at p. 10 
of the report as follows: 

“Whether he cm as a brother inherit anything 
from them or not, is a question upon which we 
arc not called upon to pronounce any opinion in 
this case, for the plaintiff bore does net claim 
any self-acquired property of Mahadu, nor are 
we called upon to express any opinion upon the 
other question, whether he can inherit anything 
from collaterals." 

The judgments in Subramania Iyer v. 
liathnavehi Chetty (A), particularly the 
judgments of Sadasiva Aiyyar. J., and 
Kutnaraswami Sastriar, J.. show that the 
point for decision in that caso was quite 
different, and that the decision as to the 
right of tho putativo father to succeed to 
his illegitimate son did not necessarily 
conflict with the viow accepted by that 
Court in other cases as to the exclusion 
of an illegitimate son from collateral sue- 

cession. 

The current of decisions is strong and 
uniform and it would require very clear 
texts to induce any Court to reconsider 
the point. There is no such express text 
in favour of allowing an illegitimate son 

ri‘«ht to collateral succession. On tho 
contrary, I think that the decisions are 
fully justified by tho Mitakshara and the 
Mayukha. The well-known versos which 
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lay down the order of succession in the 
cise of obstructed heritage are applicable 
to all classes (see Mitakshara, Ch. 2, 

1, pi. 1 and 2; Stokes’ Hindu Law 
Books, p. 477), while the rule allowing 
the illegitimate sons to share the father's 
property with hi3 legitimate sons is a 
special rule applicable to Sudras only. 
It seems to me very difficult to interpret 
the word ‘ bbratri (brothers) used in the 
text relating to succession as including 
illegitimate sons of the father in the case 
of Sudras and excluding them in the case 
of other classes. Neither Vijnaneswara 
nor Nilkanfcha in expounding the text has 
suggested such an interpretation; and 
according to all recognized rules of con¬ 
struction such an interpretation does not 
appear to mo to be correct. The fact 
that the same word is used in tho imme¬ 
diately preceding text specially relating 
to Sudras and in tho commentary there¬ 
on with reference to illegitimate sens in 
relation to the legitimate sons of tho 
same father does net apjear to mo to 
afford a sufficient lasis for interpreting 
the same word in two different senses 
when applied to different clashes in one 
and the same text expressly relating to 
all classes. 

Besides, a dasiputra does net get the 
full share which an aurasa son can got; 
and this differential treatment accorded 
to him by a special text cannot be ap¬ 
plied to the caso of collateral succession. 
At least there is no express text for it; 
and it would be extending the applica¬ 
tion of a special rule for Sudras beyond 
tho limits mentioned in the text, if illegi¬ 
timate sons were treated on the same 
footing as legitimate half-brothers as to 
tho order of succession and tho extent cf 
tho shares. 

I think that the view accepted in those, 
decisions as to illegitimate sons not being 1 , 
entitled to collateral succession among 
Sudras is correct. 

I would therefore dismiss tho appeal 
and confirm the decree of tho lower ap¬ 
pellate Court with costs. 

Hayward, J —I concur. 

G.V./H.K. Appeal dismissed . 
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MACLEOD, G. J. AND HEATON, J. 

Shidramappa Mariappa Manvi — 
Plaintiff—Appellant. 

v. 

Mahomed Yusuf Imamdinsab and 
others —Defendants—Respondents. 

Second Appeal No. 921 of 1918, De¬ 
cided on 13th February 1920, from deci¬ 
sion of Asst. Judge, Dharwar, in Appeal 
No. 175 of 1916. 

Easements—Damages — Cause of action — 
Owners.of land-have right to protect them¬ 
selves from excess flow of water not brought 
by them—When excess flow of water is turned 
into common ditch both are bound to protect 
banks on their sides—If damage is caused 
there is cause of action against other. 

An owner of property is entitled to protect 
himself against water which he has not brought 
on his land himself. Ho is entitled to divert 
wnlor which threatens to do damage to his land. 
Likowiso, his neighbours have a right to protect 
thomcolves against water which threatens to do 
damage to their properties. 

Where tho plaintiff and tho defendant 'have 
equal rights to protect their own properties by 
turning the water which threatens to flow over 
their lands in times of flood into a ditch* and in 
consequence of that tho combined water which 
would otherwise havo gone on to their respective 
lands causes damago to tho banks of the ditch 
on oither side, it is tho business of both parties 
to protect thomsolvos against damage which 
may result when thero is an excess fiow of water 
in tho ditch, and noithor party oan, in such a 
case have a causo of action against the other. • 

‘ ^ [P20S0 1] 

H. B . Gumaste —for Appellant. 

V, It. Sirur —for Respondents. 
Judgment.—The plaintiff alleged that 
fltream passed between his Survey 
Nos 638 and 639 in Gadag and the de¬ 
fendants' lands to the south; that a road 
passed to the east of the parties' lands- 
that the water from the lands beyond 
that road belonging to the Aoharyas-of 
Annigeri and Sortur alone passed to the 
stream and none else; that a portion of 
the ram water from the lands to the east 
of defendants lands passed into the de¬ 
fendants’ lands by oertain passages 
shown in the sketah, Ex. 62; that the 
defendants dug earth from the road and 
stopped the passages, with the result that 
the water in the stream was thereby in- 
creased and washed away the banks on 

damage 8 &Qd oaU80d him 

The lower Gj^^nted the plaintiff 

m 5®>pnQil, and to 
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plant kalnars or devubalis there to pre¬ 
vent further washing away of the plain¬ 
tiff's land. The Court refused to grant 
an injunction against the defendants, but 
stated that if the plaintiff found that 
any other portion of his land was washed 
away, he might take steps in eseoution 
of this decree to ascertain what portion 
was washed away and to get it restored. 
There were various other directions in 
the order. 

Both parties objected to the deoree, but 
in first appeal the Assistant Judge con¬ 
firmed the decree of the lower Court. 
Even now the plaintiff is not satisfied 
with what he has got, while tho defen¬ 
dants have filed cross-objections, and 
maintain that the lower Coart ought to 
have dismissed the plaintiff’s snit. 

The position, even now, after all the 
evidence has been taken is not perfectly 
clear. But there is a ditch whioh runs 
between tho lands of the plaintiff on the 
north and the lands of the defendants on 
the south. It does not seem to be a na¬ 
tural water-course, because it admit¬ 
tedly stops at the road on the east. It 
does not oross the road so as to drain 
tho lands whioh are on the east. The 
lands slope from the east to tho west. 
It has been found that the rain water 
whioh falls on the land to the east, when 
there is a heavy fall of rain, flows down 
the slope, aoross the road, and over the 
lands of the respective parties. For very 
many years the plaintiff has diverted the 
water whioh would otherwise have flowed 
aoross his land into the ditoh, and while 
only the water which would have flowed 
over the plaintiff's land went into the 
ditoh, no damage was oaused to the plain- 
tiff a lands through the water flowing down 
the ditoh. The defendants thought they 
would proteot themselves in a like man 
nor from the water whioh flowed over 
their lands from the lands of their eas¬ 
tern neighbours, and so they built bandhs 
on the road whioh prevented the water 
from the eastern lands, flowing oyer their 
lands, and turned that water into the 

fw' rt iaoee ™° ot 

flowing down the ditoh the banks of the. 

d^oh on the plaintiff's side were washed 

away. One should be able to see there. 

fore from those faots what are the rights 

of the parties. It has not been pioyed 

dltch° ert n^ y whose ownership i 8 the. 

ditoh. Qne plan makes out that the 
boundary of Survey Nos. 638 * n d 639- 


208 Bombay 

passes along the bed of the ditch. Ano¬ 
ther map makes it pass to the north of 
the ditch and it is not clear whether, as 
a matter of fact, any part of the ditch 
was included in the survey numbers be¬ 
longing to either the plaintiff cr the de¬ 
fendants. But the map which the learned 
trial Judge relied upon most, Ex 63, 
shows that the ditch, if it belonged to 
either party, belonged to the defendants. 
Probably, it comes within S 37 of the 
Bombay Land Revenue Code, and, if so, 
it belongs to neither party. If that is so, 
both the plaintiff and the defendants had 
equal rights to protect themselves against 
water which threatened to come over 
their lands from the east. 

As laid down in the cafe of Nield v. 
London and North- Western Railway 
Company (l), an owner of property is en¬ 
titled to protect himself against water 
which he has not brought on his land 
himself. He is entitled to divert water 
which threatens to do damage to his land. 
Likewise, his neighbours have a right to 
protect themselves against water which 
threatens to do damage to their proper, 
ties. In this case it seems to me that 
both the plaintiff and the defendants had 
equal rights to protect their own pro¬ 
perties by turning the water which threa¬ 
tened to flow over their land in times of 
flood from the oast, into this ditch. If, 
in consequence of that, the combined 
water, which would otherwise have gone 
on to the lands of the plaintiff and the 
lands of the defendants, caused damage to 
the banks of the ditch, then I would only 
say, it is the business of both parties to 
proteot themselves against damage which 
may result when there is an excessive 
flow of water in the ditch. 

In the case of Nield v. London and 
North-Western Railway Company (l) the 
defendants owners of a canal, being 
threatened by an overflow of flood water 
from a neighbouring river, and, fearing 
damage to their premises situated on the 
banks of the canal, placed across it, at a 
point above their premises, planks reach¬ 
ing from the bottom of the canal to the 
coping stone, which was some inches 
higher than the surface of the canal 
water. The flood water afterwards broke 
into the canal at a point above the barri¬ 
cade of planks, and opposite to the plain¬ 
tiff's promises which woro also sit uatod 

(l) (1H75] 10 Ex. b. J. Ex. 15=23 W. R. 

GO. 
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on the banks of the canal above the pre¬ 
mises of the defendants, and being penned 
back by the planks the water rose in 
the canal until it flooded the plaintiff's 
premises. In an action brought to re¬ 
cover damage for the injury so caused, 
it was held that the defendants wore not 
liable on theground that the water which 
did the mischief was not brought there 
by them, and that there is no duty on 
the owners of a canal analogous to that 
on the owners of a natural water-course 
not to impede the flow of water down it. 

Here therefore the defendants had not 
brought this water from the east. It 
came owing to the heavy rainfall. They 
were entitled to proteot themselves just 
as the defendants in that case were en¬ 
titled to proteot themselves from an over¬ 
flow of flood water from the neighbour¬ 
ing river. That seems to bo a simple 
proposition of law which applies to this 
case, and therefore in my opinion the 
judgments of both the lower Courts were 
wrong. 

The appeal is dismissed, and the cross¬ 
objections are allowed, and the suit dis¬ 
missed with costs. 

G.P./r.K. Appeal dismissed. 
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Shah and Hayward, JJ. 

Cianpatrao Snltanrao Mahurkar —Ap¬ 
pellant. 

v. 

Anandrao Jagdeorao Mahurkar —Res- 
pondent. 

First Appeal No. 305 of 1916, Decided 
on 14th July 1919. from decision of 
First Class Sub-Judge, Ahmodnagar, in 
Misc. Appln. No. 70 of 1915. 

(a) Civil P. C. (5 of 1908), S. 47-Applica¬ 
tion for refund of excel* money recovered in 
execution is one under S.47. 

An application for refund of a sum of money 
wrongf ullv recovered in execution proceedings 
can bo eiitcrtainod by the Court executing the 
decree, as such application raises a question 
relating to tbo execution of the decree within 
the meaning of S. 17 and in respect ot which 
no separate suit can lie. (P 209 C 1, 2] 

(b) Limitation Act (9 of 1908), S. 14 Suit 
instead of npplicatio a for refund of excess 
money recovered in execution filed by mis¬ 
take—Time spent in such suit can be deduc¬ 
ted. 

Whore histoid of applying to the Court oxo- 
cutiuga decree for refuudof excess money levied 
in execution, a suit is under a bona fide mistake 
brought bv the applicant be is entitled under 
S. 14 to deduct the time taken up iu prosecuting 
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tho 8iiit in calculating the period for making 
an application for refund. [P *209 C 2) 

Y. N. Nadkarni for K . H. Kelkar — 
for Appellant. 

D . R . Patwardhan and S. R. Golchale 
—for Respondent. 

Shah, J. — This is an appeal from the 
order of the First Class Subordinate 
Judge of Ahmednagar on the application 
of the present appellant for a refund of 
Rs. 1,088-5-6 said to have been wrong¬ 
fully recovered by the present respon¬ 
dent in execution proceedings in Dar- 
khast No. 1224 of 1906. The decree under 
execution was passed by the Subordinate 
Judge of Jhansi and transferred for exe¬ 
cution to the Court of the First Class 
Subordinate Judge at Ahmodnagar. Tho 
sum is said to have been improperly re¬ 
covered by the respondent on or about 
29th November 1910. A suit was filed 
in the Court of the Sooond Class Sub¬ 
ordinate Judge of Shevgaon on 14th 
November 1913 to recover this amount. 
L3ut that suit was dismissed on 31st 
March 1915. on the ground that no suit 
could lie and that the proper remedy 

° ( a « application under 
«. 47, Civil P. C. Tho presont application 

Wa3 ,m! d , 6 , t0 the Court at Ahmednagar 
on 19th May 1915. That Court has dis- 
missed it on tha ground that suoh an ap. 
plication in execution cannot lie and 
that it is time barred. 

The correctness of this view is ques¬ 
tioned before us on behalf of the ap- 

ft afh andor V bshalf o( the respondent 
it has been further argued in support of 

the order made by the lower Court that 

that Court had no jurisdiction to enter 

oTtho^ 8 applioation after the execution 
of tho decree was over and that, if at all 

the application should have been made 

tbe dtre<r r ‘ *" whioh 

The first question is whether this an 
plication for a refund of the sum can be 

■ssT& rr-rr 
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decree and in respect of which no sepa¬ 
rate suit can lie. This view is supported 
by the dicision in Partah Singh v. Beni, 
Ram (l), which was a decision under 
S. 244^>f the Code of 1877 corresponding 
to S. 47 of the present Code. The appli¬ 
cation therefore was properly made to 
tho executing Court. Fuither it is ditii- 
cult to understand how the present res¬ 
pondent can he heard to urge this plea, 
after having successfully contended in 
the suit filed in the Court at Shevgaon 
that the proper remedy was to file an 
application under S. 47 of the Code for 
the refund and not to file a suit. 

The second point is one of limitation. 
It has been held by the lower Court that 
on 19th May 1915 -the application was 
time barred, as it was not made within 
three years from the date on whioh this 
paymont in excess is said to have been 
ra&do, i. o., from 29th November 1910. 
It is urged however on behalf of the ani 
pellant that under S. 14, Lim. Act, the 
time taken up in the prosecution of 
the suit at Shevgaon should be deduoted 
and if that time were doduoted, tho ap- 
plication would he within time, as the 
Court was closed for the Easter holidays! 
rom 1st April to 6th April 1915 and! 

!« r iq h .t S iV mmer m, a0ation fr0m 7th April! 
to i8th May. The question therefore is' 

JZ 6 l h l T th ? Present appellant prosecuted 

the suit with duo diligeuoe and in good 

aith. r see no reason to doubt the good' 
a.th of the present appellant in filing 

the su.t , n the Court at Shevgaon and in 
attempting to recover the sum in those 

d[d°not'n 89 ' *5 ,8 ,u 0t Rested that he 

did not proseouto the suit with due dili- 

genoe. I am therefore of opinion that 

suffcat^H tak0n UP P ros0C «ting the 
under R u r n -° U8 i fc ° b ° ^otod 
application therefore is°not Imo Cre^ 

deut ihaYff ° n bebaU of fcho respon* 

a ! th« L 6 n ° Ut,0n b0ing over Ion 

T 0r C ° urt musfc have certified 

to the Court at .Thansi, which passed the 
decree, the fact of such execution under 

V1 0., that thereafter it 
would have no jurisdiction to entertain 

Sn aD 1 applioafcion a nd that the anplioa 
at j h a “if be L P ro Perly made to tho Court 

ther the Cour? of the RrToiase ?T 

ordinate Judge at Ahmednagar Lad iS" 
fied to the Court ah Jhansi the r Ti 1 ' 

i»nr878^orrarGir^ 
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execution as required by S. 41, Civil P. 
C., we called for the proceedings in the 
darkhast and the learned pleader for the 
respondent has practically given up that 
point as he has not been able to trace 
on the record any such certificate. It is 
not necessary therefore to consider the 
question whether in virtue of the provi¬ 
sions of S. 42 the Court of the First 
Class Subordinate Judge at Ahmednagar 
would have jurisdiction to entertain this 
application after it had certified to the 
Court at Jhansi the fact ot execution. 
At any rate before the fact of execution 
is certified to the Court which passed the 
decree, the Court to which the decree is 
transferred for execution has jurisdiction 
to deal with an application like the pre¬ 
sent for a refund of the excess. 

The learned Subordinate Judge has 
not decided the application on the 
merits in favour of the respondent, 
though it is claimed for him that it is a 
decision on the merits. In view of the 
observations made by the learned Judge 
in the last but one paragraph of his 
judgment it is clear that he has not de¬ 
cided the application on its merits. 

As both the preliminary grounds upon 
which the lower Court disposed of this 
application fail. I think that the applica¬ 
tion must be remanded for disposal ac¬ 
cording to law. 

I would therefore set aside the order 
of the lower Court and send back the 
application for disposal according to law. 

Costs to be costs in the application. 

Hayward, J— I agree. The ascertain¬ 
ment of the facts is essential to a cor¬ 
rect determination of the question whe¬ 
ther an excess was or was not levied in 
execution and the matter must for that 
purpose bo remanded for a further trial 
to the First Class Subordinate Judge at 


Ahmednagar. ... , 

The application was in tune ^cau s 6 

the excess, if any. was levied on 29th 
November 1910 and a suit was by bona 
fide mistake brought on 14th 
1913 and was pending until 31ft March 
1915 in the Subordinate Judge s Court at 
Shevgaon. It was not possible to take 
further steps until 19th May 1915, owing 
to the intervention of the Easter holi¬ 
days and the summer vacation, in the 

First Class Subordinate Judge s Court at 
Ahmednagar. It has been ascertained 
that no certificate has so far been sent 
to the decretal Court by the lust Class 
Subordinate Judge at Ahmednagar under 


S. 4L, and that therefore the jurisdiction 
to try the matter has still been retained 
by the First Class Subordinate Judge 
at Ahmednagar under S. 42. Civil P. C. 
The question whether the excess has or 
has not been levied in execution would 
in my opinion undoubtedly be a ques¬ 
tion relating to the execution of the de¬ 
cree within the meaning of S. 47, Civil 
P. C. 

G.P./r.K. Order set aside . 
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Macleod, C. J. and Fawcett, J. 

Ganga Rama Bhilare — Defendant— 
Appellant. 

v. 

Sakha ram Bahaji Vani — Plaintiff— 
Respondent. 

Second Appeal No. 7G0 of 1919, Deci¬ 
ded on 20th July 1920. from decision of 
Asst. Judge, Satara, in Appeal No. 151 

of 1919. # M „ 

Specific Relief Act (1 of 1877), S. 27—Con¬ 
tract of tale-after devite— On testator's death 
contract con be enforced against devisee. 

Where a perron makes an agreement to sell 
property which he has already specifically de¬ 
vised and dies before the sale takes place, the 
vendee is entitled to enforce the agreement spe¬ 
cifically against the devisee and to obtain a 
conveyance from him. [P 211 C 1) 

S. R. Bakhale —for Appellant. 

Coyajee , P. B. Shinghc and J . C. Rele 
for Respondent. 

Macleod, C. j.— The plaintiff institu¬ 
ted this suit for obtaining specific per¬ 
formance of an agreement to sell the 
property in suit passed by Janu, the 
original defendant 1, on 31st August 
191G. Janu died ponding the suit. Ills 
daughter was substituted in his place as 
hi 3 heir. She admitted the plaintiffs 
claim, but defendant 2, daughter of 
Janu's son, contended that at the time 
of the agreement Janu had become too 
senile and imbecile to understand the 
nature of the agreement and that he had 
bequeathed all his property to ner 
by his will dated 25th Juno 1911. 
The trial Court decided that defen¬ 
dant 1, as the heir of Janu, must give 
tbo plaintiff a proper conveyance within 
one month, that defendant 2 had no 
interest in the plaint property and that 
the consideration to bo paid by t.ie 
plaintiff should go to defendant 1. In 
appeal this decision was confirmed. 

It is not now contondod that the agree¬ 
ment to sell should be set aside on the 
ground that Janu was unable to under- 
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stand tha nature of the agreement. The 
real question is, what was the effect on 
the property brought about by the agree¬ 
ment to sell and what is the proper con¬ 
struction of the document executed by 
Janu on 25th June 1911 ? As regards 
that document, I think it must be taken 
as devising specifioally to Gangu certain 
properties including the property in suit 
and as the, document does not contain 
any residuary bequest, if Janu had dis¬ 
posed of any of the properties mentioned 
in that document during his lifetime the 
sale proceeds, if they had not been de- 
posited in house No. 11 would have 
belonged to the residuary estate and 
would go to his heir. Wo have in this 
(oase an agreement by a testator to sell 
a house specifically devised by his will, 
and the testator dying before the agree¬ 
ment to sell had been executed. S. 54, 
T. P. Act, says that a contract for the 
sale of immovable property does not 
oreate any interest or charge on such 
property, but it gives a right to the pur¬ 
chaser to get a conveyance for payment 
of tho purchase money.UndorS. 27, Speoi. 
fio Relief Act suoh a contract may bo 
enforced by a purchaser against a person 
entitled to tho estate of tho deceased. 
The only question then would be whe¬ 
ther the purchaser in this oase should 
claim a conveyance from the heir or from 
the spooifio devisee. But for the con¬ 
tract of sale this house would have gone 
to Gangu absolutely. It appears to mo 
that it goes to her with the obligation 
to fulfil the contract of the testator and 
to pass a oonveyanoe of the house to 
the purchaser on receipt of the purohase 
money. The oase of Farrar v. Winterton 
111 has been cited, but there the decision 
turned on an important' difference bet- 

, E Z ,Sh L and India " viz. 

that tho testatrix, having entered into a 

contract to sell, parted with her benefi- 
oial interest in tho land so contracted to 
be sold. 

That decision therefore oannot apply 
m this oase, as the oontraot to sell 
created no interest in the purchaser 
of the property and the beneficial interest 

rZR 0d W,th > Ja ? U ' Ib might bo ^gued 

that the contract to sell the property 
specifioally devised amounted to a re- 
vocation of the specific devise. But that 
would only result if the c ontract had 

WJ L =lo e. R 0 AV =6 Jur ' 204=09 »• R - 303 


been carried into execution. The entry 
into the contract may have shown an 
intention to revoke the legacy, but it 
would amount to nothing more. 

Therefore in my opinion the plaintiff 
is entitled to succeed. The decree of the 
trial Court must be amended by stating 
that defendant 2 must give the plain¬ 
tiff a proper conveyance within one 
month from the date the papers are re¬ 
turned to the lower Court. The consi¬ 
deration will be paid by the plaintiff to 
defendant 2. 

Plaintiff will deduct all his costs 
throughout from the purohase money, 
and the other parties will bear their 
own oosts. 

Fawcett, J.—It has been ruled by the 
Privy Counoil in Maung Shwe Goh v 
Mating Inn (2) that S. 54, T. P, Aot, pre¬ 
vents the purchaser under an inohoate 
contract, whioh remains unperformed 
being treated in India as the owner in 
equity of the estate as he would be trea 
ted in England, and therefore the oase 
of Farrar v. Winterton (l), relied on by 
respondent No. 2s counsel, oannot au- 
ply to this oase. 

I would add also that the prinoiple of 
redemption of legacies, whioh is repro- 
duoed in SG39, Succession Aot, would not 
apply to this case, because that depends 
upon the property specifioally bequeathed 
having been converted into property of 
a.different kind, and it has been ruled- 
if authority is necessary on such a point 
—that a direction to sell not carried out 
till after the testator’s death will not 
affect a redemption: Harrison v. Asher 
(3J. I concur therefore in the order 
proposed by the learned Chief Jnstice 
_ Decree am enZ 

(2) A. I. R. 1916 P. C. 139=44 Oal 642^-44 

A. 16 = 38 I. 0. 938 (P. 0.) 04 2-44 I. 

(3) [1848] 2 De G. A Sm. 436=17 L J Oh iko 

Jur ' 333=79 *■ *■ 280=64 E. n.'ioo 
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Shah and Hayward, jj. 

Emperor— Opposite Party. 

Criminal Revn. Appln. No. 186 of 1910 
Decided on 7th August 1919. from-convio 
tion and sentence passed by Chief Pra,i 
denoy Magistrate, Bombay. ^ ra31 ' 
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Bombay Tramways Act (1 of 1874), S. 24 
—Modification of by law under S. 24 must 
be sanctioned by Governor-in-Council. 

A notice issued by the Bombay Tramway 
Company modifying a by-law framed by the 
Company under S. *24 has no legal effect unless 
it is duly sanctione 1 by the Governor-in- 
Council. [P 213 C 1] 

G. N. Tliakor —for Applicant. 

Campbell and Vicaji —for the Company. 

Shah, J. —The petitioner before us 
was charged before the Chief Presidency 
Magistrate with the broach of two by¬ 
laws under the Bombay Tramways Act 
(Bombay Act 1 of 1874). It was alleged 
against him that he did not leave a tram, 
car when asked to do so, oven though 
the interior of the car contained the full 
number of passengers; and secondly, that 
he travelled on the rear platform of the 
traracar contrary to the provisions of 
by-law No. 6. 

The trial Magistrate ha9 found the ac¬ 
cused guilty of both the charges, and 
sentenced him to pay fines in respect of 
those charges. 

The facts are not in dispute. Ou 1th 
March last the petitioner was found 
standing on the rear platform of a tram- 
car near Bori Bunder when, it may bo 
taken for the purposes of the present 
petition, the tramcar was full. Ho was 
asked to leave the car, but be refused to 
do so, and hence the prosecution. The 
by-laws in question have been framed 
under S. *24, Bombay Tramways Act. 
The Bombay Electric Supply and Tram¬ 
way Co. Ltd., who are in the position 
of grantees under the Act in virtue 
of the provisions of S. 31 of the Act, 
have power to make regulations from 
time to time under S. 24 of the travel¬ 
ling in or upon any carriage belonging 
to them ; and for better enforcing the 
observance of all or any such regulations 
it is lawful to the grantees, subject to 
continuation thereof by the Governor-in- 
Council, to make by-laws for any of the 
purposes mentioned in the section and 
from time to time repeal or alter such 
by-laws. The by-laws, including by¬ 
laws Nos. G aud 7, were duly confirmed 
by the Governor-in Council, and pub¬ 
lished as required by tho section. Subse¬ 
quently in February 1017, a notice to 
passengers was issued by the Traffic 
Managor of the Company allowing until 
further notice three passengers, who 
may wish to do so, to stand on the rear 


platform of all cars excluding the front 
car of a two-car tram. In February 
1919, however this notice was in effect 
cancelled and a new notice to passengers 
was issued by the Managing Director 
under which only three persons (in addi¬ 
tion to any Conductor or Inspector on 
duty there) belonging to any of tbe four 
classes of persons mentioned in the 
notice were to be permitted to stand on 
the rear platform of a tramcar, and 
passengers other than those mentioned 
in the first clause of the notice or in ex¬ 
cess of the prescribed number were pro¬ 
hibited from standing on the rear plat¬ 
form and were told that any passenger 
acting contrary to the terms of the notice 
would render himself liable to removal 
and to prosecution under the Company’s 
by-laws. 

Both these notices have beeu quoted 
in the judgment of the lower Court. It 
is an admitted fact that neither the first 
notioe of February 1917 nor the second 
notice of February 1919 was confirmed 
by fcbo Governor-in-Council. It is argued 
on behalf of the petitioner that the first 
notice must be assumed for the purpose 
of this application to have been validly 
issued and must be taken to have effected 
a modification of by-law No. 6 ; and that 
the second notice issued by the Tramway 
Company is illegal so far as it modifies 
the first notice. On the other hand it is 
argued that neither notice has any legal 
validity so far as it modifies by-law 
No. 6 and that any person offending 
against by-law No. G can be proceeded 
against according to law. It is further 
argued on behalf of tbe Company that 
under S. 24, apart from the by-laws, the 
Company bas tbe power to make regu¬ 
lations for travelling in or upon any car- 
riage and that though these notices may 
not have the force of by-laws any 
broach of which is punishable under the 
Act, in so far as neither notice is res¬ 
trictive of any right of a passenger tra¬ 
velling by a tramcar, they were properly 
issued by the Tramway Company in 
order to regulate the traffic. The terms 
of by-law No. G providing that no per¬ 
son shall travel on the platform of any 
car are clear, and the act of the accused 
is clearly contrary to the terras of this 
by-law. His action i3 not contrary to 
the terms of the notice of February 1917, 
but that notice was cancelled in February 
1919, and as a matter of faot the peti- 
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tioner has acted in oontravention of the 
terms of the second notice. In the view 
I take of these notices it is unnecessary 
to consider whether the accused would 
be justified in standing on the rear plat¬ 
form as he did either under the first 
notice or under the second notice. In 
my opinion both these notices within cer¬ 
tain limits involve a modification of by¬ 
law No. 6 and to that extent require the 
confirmation of the Governor-in-Coun- 
ail under S. 24 to have any legal effect. 
As the modifications of the by-laws in¬ 
volved in these notices have not been 
confirmed by the Governor-in-Council, 
for the purposes of this case it must be 
taken that neither the first notice nor 
the second notice existed. The pro¬ 
priety of the act of the accused under 
Tramways Act must be judged with re¬ 
ference to the terms of by-law No. 6; 
and it is olear on the facts that ho acted 


contary to the terms of that by-law. 

As these two notices to passengers 
have been discussed before us, I think it 
is right to point out that when a rule in 
cne terms of by-law No. 6 is framed and 
when any modification of that rule is 
oontomplated, it is but right that it 
should be made in the manner provided 
by law, that it should be duly confirmed 
by tho Governor-in-Counoil and pub¬ 
lished as required by S. 24. In practice 
such notices involving modification of 
any by-law without such confirmation 
are apt to mislead the travelling public 
lor instanoe under the first notice the 
passengers would naturally be under the 
impression that so long as the number 
mentioned in the notice is not exoeeded, 
any person can stand on the rear plat¬ 
form, though even then every one of the 
three persons other than the servants or 
officers of tho Company would be offend- 
ing against by-law No. 6; and under 
.he second notice, so far as it refers to 
olasses of persons other than the servants 
or ofiioers of the Company in the first 
clause, the result would be the same, i.e„ 

S £ D DOt be ' n 8 a servant or 
officer of the Company would be offend¬ 
ing against by-law No. 6, even though 

® perm,fcfced to stand on the 
rear platform under the notioe. That is 
a state of things brought about by these 
notices, which is not desirable as it in 
effect involves a differential treatment ot 
persons offending against by-law No 6 
The other two points raised on behalf 


of the petitioner may be briefly dealt 
with. The first is that these rules were 
not put up in a conspicuous place inside 
the tramcar as required by S. 17 of the 
Act and by-law No. 28. It is clear 
however that the consequenoe of not pro¬ 
perly complying with these provisions 
is not specified, and I do not think that 
any noncompliance by the Company 
with this provision can afford any valid 
answer to the charge against tho peti¬ 
tioner. I do not express any opinion as 
to whether the by-laws were put up in 
a conspicuous place inside this particular 
oar as required by the Act. The Magis¬ 
trate's finding on this point is rather 
halting; but for the purpose of this peti¬ 
tion it is not necessary to examine that 
finding. 

The second point urged on behalf of 
the petitioner is that tho terms of the 
second notice are unreasonable. I do not 
think that the question really arises for 
our consideration, as by-law No. G re¬ 
mains unaffooted thereby. In so far as 
the notice purports to modify the opera¬ 
tion of bye-law No. 6, it requires the 
confirmation of the Governor in Council, 
which has not boeu obtained. 


.LQO last point urged on behalf 


petitioner is that in any case tho convio- 
tion under by-law No. 7 is not justified 
under the oiroumstanoes. Taking by¬ 
laws Nos. 6 and 7 together, it seems 
to me that by-law No. 7 oontem. 
plates a person remaining in tho interior 
of a oar, when the oar contains the full 
number of passengers for whioh accom¬ 
modation is provided in suoh interior. 
No doubt it provides that tho person, 
when asked to leave the oar, shall do so. 
uut it seems to me that in the present 
oase the aooused never got into the in- 
terior of the oar and was throughout 
standing on the rear platform. His ao- 
tion therefore properly falls within the 
soope of by-law No. 6 and is outside the 
scope of by-law No. 7. In any case his 
aot amounted to a breaoh of by-law No 
6 and he could not bo properly oon- 

r08p , 9Ot , of the 9a[ ° a under 
tho following by-law. 

. would , therefore set aside the con- 
viotion and sentenoe in respeot of the 
charge under by-law No. 7 and direct 
the fine, if paid, to be refunded. I would 
confirm the other oonviotion and sent- 

unco. 
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Hayward, J. —I concur. The accused 
has, in my opinion, been rightly con¬ 
victed of the offence of rofusing to get 
down from the platform of the car when 
so requested under by-law No. 0, but 
he has, in my opinion, been wrongly 
convicted of remaining in the interior 
of the car when requested to go out under 
by-law No. 7 of the by-laws under 3. 
24 and 25, 'Bombay Tramways Act 1 of 
1874. 

The accused was admittedly travel¬ 
ling on the platform which has been 
treated, it seems to me. as outside the 
car by by-law No. 6. He never entered 
the interior of the car, which would seem 
to me not to include the platform ac¬ 
cording to the ordinary meaning of the 
words used in by-law No. 7. The con¬ 
viction was therefore in my opinion right 
under by-law No 0 but wrong under by¬ 
law No 7 of the by-laws confirmed by 
the Govornor-in-Council under Ss. 24 and 
25. Bombay Tramways Act 1 of 1874. 

It has however been urged that the 
prosecution was invalid, because notice 
had been issued in February 1917 by tbo 
Tramway Company, stating that owing 
to shortage of cars they did not intend 
to enforce the by-law prohibiting pas¬ 
sengers from travelling on the platform 
pending further orders during the war, 
and it has been urged that it was not 
open to them, after havin' once issued 
that notice, to modify it by the subsequent 
notice of February 1919, in which they 
intimated that they intended in future 
to enforce the by-law more strictly and 
only to permit the privilege to some spe¬ 
cified persons, mainly officials of the 
police and the Company, as they had 
obtained a further supply of cars since 
the end of the war. It has however not 
boon disputed that neither of these no¬ 
tices could have had the legal effect of 
modifying the by-law, because neither 
of those notices had been confirmed by 
the Governor-in-Council as required 
under Ss. 21 and 25, Bombay Tramways 
Act 1 of 1874. It is not necessary to 
discuss what the position would have 
been if contrary to their notices an un¬ 
suspecting passenger had been prosecuted 
for travelling on the platform by the 
Tramway Company, because that is not 
the case here, and it would be exceed¬ 
ingly improbable that any such prose¬ 
cution would be instituted by a respon¬ 
sible body like the Tramway Company. 


The case here is a perfectly simple one. 
The offender had full intimation of the 
withdrawal of the previous privilege; he 
was shown the notice intimating that 
the by law would in future have to be 
more strictly enforced; he nevertheless 
deliberately with full knowledge of the 
position refused to comply with the per¬ 
fectly reasonable and legitimate demands 
of the officers of the Tramway Company. 
This therefore in my opinion, is not a 
case in which the offender is entitled to 
any sympathy. It was entirely his own 
fault. He acted with full knowledge 
that he was liable, if he disobeyed the 
request of the officers, to prosecution 
under the by-laws that had been sanc¬ 
tioned and never modified by the Gover¬ 
nor-in-Council under 3s. 24 and 25 
Bombay Tramways Act 1 of 1S74. 

It seems to me therefore that it is 
incumbent on us to confirm the convic¬ 
tion and sentence of Rs. 20 for the pf- 
fence against the by law No. G. but on 
the other hand to reverse the conviction 
and direct the repayment of the fine of 
Rs. 15 infficted under by-law No. 7 of 
the by-laws as confirm© 1 by the Gover¬ 
nor-in-Council uuder Ss. 24 and 25, of 
Bombay Tramways Act 1 of 1874. 

G.P./r.K. Order accordingly . 
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Macleod. C. J. and Heaton. J. 

Surat City Municipality —Appellant. 

v. 

Maneklal Tchharam & Co. —Respon¬ 
dent. 

Second Appeal No. 384 of 1919, De¬ 
cided on 12th February 1920, from deci¬ 
sion of Asst. Judge, Surat, in Appeal 
No. 92 of 191S. 

Bombay District Municipal Act (3 of 1901), 
S. 59 (b) (2)—For purpose of wheel-tax vehi¬ 
cle must be both kept and used within limit. 

In order to be liable to wheel-tax uuder Cl (b) 
(ii), S. 59, Bombay District Municipal Act, a 
vehicle must bo both kept aud used within the 
district. A vehicle kept outside, but used with¬ 
in a district is not liable to wheel-tax tinder 
the section. [P 215 0 1] 

N. K. Mehta —for Appellant. 

G. .V. Thakor —for Respondent. 

Macleod, C. J.— The defendant Muni¬ 
cipality sought to levy a tax on the 
plaintiffs* vehicles on the ground that 
they were empowered to do so under 
S. 59 (b) (ii), Bombay Distriot Municipal 
Act. Their argument seem3 to have 
been that every cart kept outside the 
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‘District was liable to be taxed if it hap¬ 
pened to be used within the district ; 
jfchafc is to say. that every cart kept out¬ 
side for use in the district was liable to 
!» tax. That by itself is putting a 
jstrained meaning on the words of the 
jsubseotion ‘ kept for use within the 
■district." But if sub-S. (ii) were in any 
!way obscure, its moaning is made per¬ 
fectly plain by sub-S. (iii) which refers to 
vehicles, boats, or animals used for rid¬ 
ing, draught or burden, which enter the 
^district, but are kept outside. The 
Municipality are entitled to levy a toll 
ion suoh vehicles and animals whether 
loaded or unloaded. 

Then, wo are told that the Munici¬ 
pality have made rules whereby they 
only levy a toll on loaded vehicles. But 
sub-S. (iii) especially says that.such 
vehicles and animals which are used for 
riding, draught or burden, and enter the 
district, are not liable to taxation under 
sub-S. (ii). We are asked to read for the 
word “but," the word “if.” It that 
were so, then it would mean that there 
were two classes of vehicles and animals 
kept outside, but used within the district, 
some of which would be liable to taxa¬ 
tion under sub-S. (ii). while the rest 
would not bo liable. Bub there is no 
provision whatever in the section for 
distinguishing these two classes. In my 
opinion therefore the judgment of the 
lower appellate Court was perfectly 
oorrecb and, as long as the plaintiff kept 
his oarts outside the district, he was 
only liable to pay toll when they entered 
the district, and ho was only liable for 
toll under the Municipal rules if bis 
carts were loaded. Therefore, the appeal 
is dismissed with costs, 

Heaton, J.—I agree. 

G.p./r.k. Appeal dismissed\ 
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Macleod, C. J. and Heaton, J. 

Manilal Dalpatram — Receiver— Ap¬ 
pellant. 

Y. 

Wandlal Keshavlal and others —Plain¬ 
tiffs —Respondents. 

Second Appeal No. 513 of 1917, Deci¬ 
ded on 10th October 1919, from decision 

Ahmeiabad, in Appeal 

No. 86 of 1915. 

Landlord and Tenant-Lease for number 
°f year* with covenant of renewal at lessee's 
option Lessee continuing in possession with- 
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out asking for renewal continues as annual 
tenant. 

Where a leise for a term of years provides tor 
its renewal on the expiration of the period at 
the ooinion of the lessee on the same conditions 
and the lessee fails to ask for such renewal, he 
continues thereafter as an atonu.it tenant. 

fP *215 C 2J 

I. N. Mehta and II. V. Divatia—tot 
Appellant. 

G. yV. Tliakor — for Respondents. 

Judgment. —This case was rightly 
decided by the lower appellate Court. 
The original defendant, who is now an 
insolvent, took a lease from the plaintiff 
in 1S91 for seven years and it was agreed 
that if on the expiration of the period 
the lessee again intended to keep the 
field on sauth from the lessor, the lessee 
might keep the field on s&nth on the 
same conditions. That meant that in 
1901, when the first term expired, the 
tenant had a right or the option to ask 
for a renewal for another soven years. 
The case of Purtnanandas Jeewandas, In 
re (1) is more dirootly in point than the 
English authorities wo are referred to. 
Clearly, whatever rights the appellant 
had between 1901 and 190S to ask for 
specific performance of the agreement to; 
extend the lease for another seven years, 
those rights must have come to an end 
after 1908. Thereafter ho continued as 
an annual tenant. In any event no 
notice was given that ho wanted to set 
up any suoh right as is claimed by the 
receiver of his estate. The appeal there¬ 
fore must be dismissed with costs. 

g.p./r.k. _ Appeal dismiss ed . 

(1) [1S83] 7 Bom. 109. 
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Macleod, C. J. and Heaton, J. 

Manak —Defendant—Appellant. 

v. 

Narayan— Plaintiff—Respondent. 

Second Appeal No. 472 of 1917, Deci¬ 
ded on 7th August 1919. 

Bombay Land Revenue Code (5 of 1879), 
S. 121—Effect of fixing boundaries under 
S. 121 stated—It does not take away right to 
claim by adverse possession. 

The fixing of boundaries of different 6urvoy 
numbers by tho Oollootor undor S. 121 has tko 
efloot merely of showing what land bolongs to 
the persons in whoso names tho survoy numbors 
are registered. It doos uot afloot tho right of 
any ono of those porsons to show in a oivil 
Court that he has aoquired a title by advorse 
possession against a rogistored oooupaut. 

[P 21G 0 1] 

Macleod, C. J.— The plaintiffs sued 
to reoover possession of 4 aores of land 
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out of Survey No. 676'situated in Tbalner 
alleging that ho owned Survey No. 678 
which is adjoining Survey No. 676 that 
the plot in dispute was separated from 
Survey No. 676 by a bandh and included 
in his survey number, that he had been 
in possession of the plot in dispute for 
about 50 years; that Survey No. 676 
was measured about 12 months ago at the 
ret]nest of the defendant by the revenue 
authorities; that they found out that the 
plot in dispute formed part of Survey 
No. 676 which belonged to the defendant 
and that accordingly, he was dispossessed 
by the defendant in July 1915. He 
claimed that be had acquired title to the 
plot in dispute by adverse possession, 
and prayed therefore that possession 
might be restore 1 to him. 


It has been found in both Courts that 
the plaintiff had been in possession ad¬ 
versely of the plot in dispute for more 
than 12 years. But it has been conten¬ 
ded that the order of t he revenue autho¬ 
rities adjusting the boundaries of Survey 
No. 676 was a bar to the present suit. 
We cannot agree with that contention. 
Reliance has been placed for the argu¬ 
ment on S. 121. Land Revenue Code. 
But it does not follow that, because tho 
Collector placed the boundary mark of 
Survey No. 676 at the place whore it 
ought to bo in accordance with the sur¬ 
vey map. that he in any way adjudicated 
upon the plaintiff's claim to ho possessed 
of tho plot in dispute by adverse posses¬ 
sion. It is quite true that the fixing of 
tho boundaries of these two survey num¬ 
bers would show what land belonged to 
tho persons in whose name survey num¬ 
bers weio registered. But that would 
|not in any way affect tho right of any 
jone of those parties to show in a civil 
Court that ho had acquired a title by ad¬ 
verse possession against a registered oc¬ 
cupant. I agree therefore with tho opi¬ 
nion of the learned Assistant Judge that 
tho order of tho Deputy Collector, ad¬ 
judging that the plot in suit formed part 
of Survey No. 676. does not at all stand 
in the way of a civil Court going into the 
question of adverse possession. There¬ 
fore I think the order of tho lower ap¬ 
pellate Court was right and the appeal 
must bo dismissed with costs. 

Heaton, J.—I also think that the ap¬ 
peal must bo dismissed with costs. The 
words of sub-S. (b). Cl. (l), S. 121, Land 
Revenue Code, are net perfectly clear. 


and are not free from difficulty. They 
might be construed as meaning that., 
when the Collector has determined the 
boundary; he has also determined all the 
rights of ownership. But I do not think 
that this is what they do mean, and I do 
not think it is what the words express, 
when we remember that they appear in 
the Land Revenue Code. The words are 
these : 

“ Tho settlement of a boundary shall be deter¬ 
minative of the rights of the’landholders on 
either side of the boundary fixed in respect of 
the land adjudged to appertain, or not to apper¬ 
tain to their respective holdings." 

I think the rights that are finally de¬ 
termined by the fixing of the boundaries 
are those rights which How from tho fact 
that the land is incorporated in a parti¬ 
cular survey number, and I do not think 
they mean more than this. Land may 
be in one survey number, and yet may 
become by adverse possession the pro¬ 
perty of tho owner of an adjoining sur¬ 
vey number. That is what is found to 
have happened in this particular case. 
I think the Land Revenue Code itself 
provides the very soundest reasons for 
taking this view. In giving to tho rev¬ 
enue authorities power to fix the bounda- 
riso it says in S. 119 that ? 

" th** boundaries would bo fixed by tho Collector 
who shall b<* guided by the land records, if they 
afford satisfactory evidence of tho boundary pre¬ 
viously fixed, ami if not by such other evidence 
as he may i»e able to procure." 

It is quite inconceivable to mo that 
those words should have been used had 
anything more been intended than that 
tho Collector should fix the boundary 
and so determine finally what land is to 
be incorporated in a particular survey 
number. He is not to inquire into the 
rights of ownership, but is to inquire into 
tho position of tho boundary, and nothing 
else. That being so. it is, to my think¬ 
ing. quite impossible to suppose that tho 
words of sub-S. (b) gave to tho Collec¬ 
tor’s decision a finality as regards these 
rights of ownership which are nob de¬ 
pendent on tho circumstances whether 
the land does or does not form part of a 
particular survey number. 

G.P./r.K. Appeal dismissed . 
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Sakharam Manaji Vnnjari — Accused. 
• Criminal Appeal No. 86 of 1919, De¬ 
cided on 7th June 1919, from order of 
acquittal passed by Sess. Judge, Nasik. 

(a) Criminal P. C. (5 of 1898;, S. 417- 
Power to appeal against acquittal is discre¬ 
tionary Exercise of discretion is not subject 
to High Court's control. 

The power of appeal under S. 417 should be 
oxercised sparingly by the Govorument. The 
discretion to exerciso that powor however is not 
subject to the control of the High Court, and, 
whore in such an appeal, the Court is of opin¬ 
ion that the lower Court has acted on an er¬ 
roneous view of the evidence, and that it should 
have convicted the accused, it has no jurisdic¬ 
tion to refuse to convict. [P 219 C 1] 

fb) Criminal Trial—Appeal—No distinction 
between appeal against conviction or ac¬ 
quittal. 

As between au uppenl against an acquittal 
and an appeal against a conviction, the Crimi¬ 
nal Procedure Code makes no distinction, 
o ^ [P 219 Cl) 

o. S. Patkar —for tho Crown. 

■O- 72- Patwardhaji —for Accused. 
Judgment. The accused Sakharam 
Manaji Vanjari was tried for the murder 
Of Vithi, wife of Bhika Gangaram. and 
was acquitted l»y the Sessions Judgo of 
Nasik. This is an appeal bv the Govern- 
ment of Bombay under S. 417 against 
the aoquittal. 

Vithi was a young woman aged 18. 
who lived with her husband Bhika Gan 
garam at the village of Wadgaon. a few 
miles from Deolali. Her husband worked 
as a oartman at Deolali. On 8th Sep¬ 
tember. the husband says Vithi came 
in the morning to Deolali and left him 
bis food and fodder for his bullcoks and 

a mossage that she would return in the 

evening with his dinner. After his work 
he returned to Deolali Station at 3 p m 
expeoting her to arrive. She did not 

c ? m ®' j W0nt homo and f o«nd that 
she had not returned home after her visit 

to Deolah that morning. He searched 
for her that night and next morning 
without :success and at 4 p. m . on the 9th 
learnt that her corpse had been found in 
the hod of a nalla between Wadgaon and 
Nanegaon on the way from Deolali He 
went there with the Wadgaon Patii. who 
sant for the Nanegaon Patii a9 the place 
was within the boundary of the village 

W«d!r efi “ 0 ?L H9 • h0D Went ba °kto 

Wadgaon in the evening and learnt from 
the womenfolk that Yama had a olue to 


the murder. He found Yama afc his house 
at 4 p. m. and after much persuasion 
Yama told him that Bhika Raoji had said 
that accused and Pandu had* committed 
the murder. He looked for Bhika Raoji, 
but could not 6nd him and returned to 
the scene of tbe murder at 11 p.m. By 
that time tho NaDegaon Patii had arrived 
and later about 2 p. m. the Sub-Inspec¬ 
tor came there. The Sub-Inspector made 
an inquest in the morning of the 10th. 
He did not take the statement of tho 
husband till the afternoon after he had 
gone on to Wadgaon. He did not find 
Yama, Bhika, Pandu and tho accused 
till the 11th. On that evening he ar¬ 
rested the accused. 

Now there is no doubt that Vithi was 
murdered in the Nalla bed. Her throat 
was cut. There was much blood on the 
ground near tho corpse and there were 
other marks of violence. Broken pieces 
of bangles and of a necklace were lying 
9 or 11 paces from the corpse and tho 
body had been dragged from there to the 
place where it was found. Tbe motive 
for the murder was not robbery, for 
the woman’s ornaments had not boon' 
touched. The kasota’ however had been 
loosened and there can be no doubt that 
the unfortunate woman had been ra- 
visbed and murdered. 

Bhika Raoji is tho most important 
witness in the case. His held is 500 
paces from the nalla bed where tho 
corpse was lying. He says that on tho 
mormng of the 8th while ploughing his 
Held he saw four men from Wadgaon, tho 
accused.• Pandu, Narayan and Ramji 
carrying head loads of grass pass by the 
path alongsido his field, cross the nalla 
and sit down to rest on a hillock whioh 
is 100 paoos from the further bank of 
the nalla. He saw a woman coming 
from towards Nanegaon. He says that 
she passed the four mon, halted, looked 
back and proceeded on her way towards 
the stream. He says that Narayan and 
Ramji got op and went on their way to¬ 
wards Nanegaon. The accused, he says, 
ran towards the nalla and like the 
woman went out of eight in the nalla 
bed. Pandu then followed -and stood on 
the far hank cf the nalla. He says that 
landu then returned, picked up his load 

aUerhTm toWar J 9 N »nsgaon; and 
k ? the aooused oame out of the 

nalla bed and did the same. But as the 

woman did not appear, he felt suspioi- 
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ous, went to the nalla bed and saw that 
sho had boon murdered there, lie was 
terrified and went and told Yama and 
Ha me ban Ira', who were in their field 
beyond his, that a murder had been com¬ 
mitted in the nalla bed by Pandu and 
the accused Sakharam. All these three 
went away without going to the scene of 
the crime or giving the alarm. That is 
not surprising, for the average villager 
has little sense of civic duty and is much 
a iraid of being mixed up in a police case. 

There can be no doubt however that 
the main facts of Bhika Raoji’s story 
are true. Narayan was called as a wit¬ 
ness and lie says that lie, Ramji, Pandu 
and the accused rested with their head¬ 
loads on a hillock, that Yitbi passed 
them, that he spoke to her and that as 
she went on to cross the river bed, he 
and Ramji loft. The Sessions Judge has 
believed this witness. Flis evidence esta¬ 
blishes that the accused and Pandu were 
left near Yithi at the place where she 
was murdered and at the time of her 
murder. 

Now Pandu admits that ho was at the 
hillock with Narayan, Ramji and the ac¬ 
cused, that Yithi passed them, that 
Narayan and Ramji went on and, ho 
says : 

“T.iou Sakharam the accused followed her 
and obstructed her near the bank of the dry 
stream. Sho shouted and 1 went towards her. 
When I reached the bank of the river, I saw 
that Vithi was lving on her sido in the dry bed 
of the stream. Sakharam was standing and was 
holding her. Ho put one hand on her neck and 
the other on hor thigh. Accused was stopping 
at the time. 1 rcinoustrited saying she had 
done him no harm. Thereupon he took out a 
knife from his pocket. 1 saw the blade. He told 
me if I shouted or made noise he would kill me. 
When this was going on, 1 saw Vithi's face. She 
was struggling to get up. I then wout away 
after Narayan and Ramji as the accused’s threat 
frightened me.” 

But though he says he went away be¬ 
cause he was frightened, Pandu admits 
that ho went on with the accused and 
joined Narayan and Ramji at the Darna 
river on their way, where they bathed. 
Ho also wont on with the accused to 
Deolali Station and ho was seen with tho 
accused in a hut near Doolali Station at 
3 p. m. that day by Yithi's husband, who 
was thero waiting for his wife. Thero 
can he no doubt that Pandu was an ac¬ 
complice in tho murder. He is a distant 
relation of Bhika Kaoji and tho Sessions 
Judge thinks that Bhika Raoji is trying 
to shield Pandu when ho says that Pandu 


did nothing hut look on from tho hank. 
\Ye agree. We al*o agree with the Ses¬ 
sions Judge that if tho Sub-Inspector 
had taken tho trouble to question the 
husband as soon as he arrived at tho 
scene of otfence, and to secure the evi¬ 
dence of Bhika Raoji earlier, he would 
probably have told the whole truth. But 
if Bhika Raoji is trying to screen Pandu, 
does it follow that his evidence against 
the accused was false ? We think not. 
Bhika Raoji first slid to Yama and Ram- 
chandra that Pandu and Sakharam com¬ 
mitted the murder. That was before he 
had time to think of screening his rela¬ 
tion and that was probably the truth. 
The Sessions Judge has acquitted tho ac¬ 
cused, because ho thinks that Pandu may 
have committed tho murder without tho 
assistance of Sakharam, and that Bhika 
Raoji may have interchanged tho parts 
played by Pandu and Sakharam. But 
Pandu is only a hoy of 18 and we think 
it incredible that he committed the 
murder single handed. Again, the theory 
th‘.t there was one man on the bank who 
was an innocent onlooker is ono that wo 


sannot accept. 

It was only invented by Bhika Raoji 
in order to screen Pandu. Both Pandu 
and tho accused wore left with Yithi. 
Both wore together for the rest of tho 
lay. at any rate up to 3 p. m. Wo feel 
□o doubt that tho outrage was committed 
by both of them. In spite of tho delay 
in securing their evidence wo feel sure 
that Yama and Bhika Raoji aro not 
tutorod witnesses. Yama says ho told 
no one until questioned by tho husband. 
But tho husband says he had beon told 
that Yama had a clue. This discrepancy 
would not he present if the evidence was 
tutorod. Yama probably did sav some¬ 
thing to his womenfolk and that is how 
nows generally spreads in villages. Yama 
idmits that he first told tho husband he 
know nothing, so anxious was he to keep 
out of the case. Yama and Ramcbandra 
if they were false witnesses, would cer¬ 
tainly have said that they had seen ac¬ 
cused Pandu, Narayan and Raoji pass 
by their field. Thov did not see them, 
because their field is further away than 
Bhika Raoji s and because they were at 
that time sitting down and having their 
breakfast. There were no bloodstains on 
the accused ; hut ho bathed in the Darna 
river soon after tho murder and if 
thero were probably two murderers, tho 
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woman would have been so overpowered 
that it would have been possible for the 
murderers to avoid bloodstains. The ac¬ 
cused has called two witnesses, who say 
that he was in Deolali on that morning. 
This sort of evidence is easily fabricated 
and wo do not believe it. 

There is clear evidence that the ac¬ 
cused was present at the time of the 
murder coupled with the evidence of 
Pandu and Bbika Raoji. We have no 
doubt that the accused and Panda were 
the murderers. 

Mr. Pat ward han has suggested that 
we should not interfere even if we dis¬ 
agree with the Sessions- Judge, for his 
conclusions are not unreasonable and 
perverse. But the cases of Queen-Empress 
v. Bibhuti Bhusan Bit (1) and Queen- 
Empress v. Karigowda (2) are a sufficient 
answer to this argument. The Code 
makes no distinction between an appeal 
against conviction and an appeal against 
acquittal. In an appeal against acquit¬ 
tal if this Court thinks the lower Court 
has taken an erroneous view of the evi¬ 
dence and should have convicted, it has 
no jurisdiction to refuse to convict. The 
power of appeal under S. 417 is one that 
should be exercised sparingly by Govern¬ 
ment, but the discretion to oxercise that 
power appertains to Government and is 
not subject to control by this Court. 

Wo are satisfied with the guilt of the 
acoused. Wo reverse the order of ac¬ 
quittal and convict the acoused Sakha- 
ram Manaji of the offence of murder 
under S. 302, I.P.C. But as ho had been 
acquitted by the lower Court, we refrain 
from inflicting the capital sentenoe. We 
sentence bho acoused, Sakharam Manaji 
to transportation for life. 

—_ A ppeal accepted . 

(1) [1890] 17 Cal. 485. - 

(2) [1895] 19 Bom. 61. 
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Parvati Devanna Jagadal and others 
—Defendants—Appellants. 

v. 

Shrinivas Itamchandra Patil— Plain¬ 
tiff—Respondent. 

Second Appeal No. 654 of 1918, De¬ 
cided on 26th September 1919, from de¬ 
cision of Diet. Judge, Belgaum, in Appeal 
No. 201 of 1917. 


• (a) Hindu Law—Maintenance — Widow — 
Maintenance is personal right — Charge can 
be created only by Court or by instrument. 

A claim for maintenance by a female member 
of a joint family is a personal claim against 
members of the family, aud cau only ha made 
a charge on the family property by an order of 
the Court or by a pro per lv executed document. 

(P 2*20 C 1] 

(b) Hindu Law— Maintenance— Widow— 
Bonafide transferee from competent member 
takes it free of maintenance claim. 

Generally speaking, the transferee cf joint 
property lrom the properly authorized member 
of a joint family takes that property free of any 
claims to maintenance bv female members of 
the family. [F 220 C l] 

(c) Hindu Law — Maintenance—Widow will 
not be ordinarily divested unless mainten¬ 
ance is secured. 

A Court will not allow an heir to recover 
family property from a widow, entitled to bo 
maintained out of it, teforo securing proper 
maintenance for her. [P 220 C 1] 

(d) Transfer of Property Act (4 of 1882), 
S. 39 —Bonafide transferee whether with or 
without notice is not bound by any personal 
claims against his vendor. 

When a person entitled to dispose of family 
property not charged with any maintenance dis¬ 
poses of that property iu favour of an innocent 
purchaser without notice of any porsoual claims 
imposed on the transferor there is no obligation 
upon the veudeo to fulfil the personal obliga¬ 
tions of his vendor, and this would be so even 
if he bad such notice. [P *220 0 1] 

Y. N. Nadkarni for K. H. Eelkar —for 
Appellants. 

.4. G. Desai — for Respondent. 

Judgment.—This seoond appeal in¬ 
cludes little el9e except qusstions of fact. 
The defendants claim a9 transferees from 
Bhagawa, the widow of Ramappa, alleg¬ 
ing that she relinquished absolutely her 
life estate in her husband’s property in 
favour of defendant 1, her mother-in- 
law. Admittedly there is no transfer of 
the widow s interest in writing. An 
attempt has been made to prove it 
by oral evidence. But even' supposing 
that this evidence were admissible to 
prove a transfer, the Court has held as 
a matter of fact that the relinquish¬ 
ment is not proved. I myself should 
very much doubt whether it could be 
held that the widow could entirely re¬ 
linquish her life estate in her husband’s 
property merely by making an oral state¬ 
ment before the Mamlatdar, or agreeing 
to the transfer of the khata to the trans¬ 
feree 8 name. Then it has been proved 
that although Bhagawa gave her age as 
20 when she made the statement before 
the Mamlatdar, as a matter of fact she 
was a minor at the time. Therefore it 
seems obvious that even if as a matter 
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of fact there was a relinquish nent. if it 
was done by a widow who was a minor, 
the decision of both Courts was correct. 
The appeal must be dismissed with cc9ts. 

Tho respondent-plaintiff hied cross- 
objections to that part of the decree of 
the learned appellate Judge which laid 
down that the plaintiff took the property 
awarded to him subject to the obligation 
to provide sufficient maintenance to de¬ 
fendant 1 and directed that the Subordi¬ 
nate Judge should determine what was 
proper and sufficient maintenance for the 
defendant, and should secure the same 
for her benefit. I think that Mr. Desai 
is right when ho says that the plaintiff 
purchaser from defendant 6, the adopted 
son of Bhagawa. took the property free 
of all claim for maintenance by defen¬ 
dant 1. It is settled law now that a 
claim for maintenance by a female mem¬ 
ber of a joint family is a personal claim 
against members of the family, and can 
only be made a charge on the family pro¬ 
perty by an order of the Court or by a 
properly executed document. Generally 
speaking, the transferee of joint property 
from the properly authorized member of 
a joint family takes that property free 
of any claims to maintenance by female 
members of the family. The case re¬ 
ferred to by the learned appellate Judge. 
Yell a wo v. Dili manga vda (1), lays down 
an equitable principle that a Court will 
not allow the heir to recover the family 
property fiom the widow, entitled to be 
maintained out of it, before securing 
proper maintenance for her. That de¬ 
cision is founded on the equity that the 
heir is personally bound to maintain the 
widow, and if the Court allows him to 
recover the property from the widow, he 
must in equity secure the widow s rights 
to maintenance. Rut it is an entirely 
different question when a person entitled 
to dispose of family property not charged 
with auy maintenance disposes of that 
property in favour of an innocent pur¬ 
chaser without notice of any personal 
claims imposed on the transferor. Even 
if he had such notice. I apprehend there 
would he no obligation upon him to ful¬ 
fil the personal obligations of his vendor. 
Therefore in my opinion tho decree of 
the lower appellate Court must bo am¬ 
ended and the order of tho trial Court 
restored. It is open of course, to defen¬ 
dant 1 to cl aim m ainten ance from de - 
(i) [1894] 13 Bom. 452. 
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fondant 6 who holds the family property 
now in the shape of cash instead of land. 
The appellants must pay the respon¬ 
dent's costs of the appeal and the costs 
of the respondent I s cross-objections. 

G.P./r.k. Appeal dismissed. 
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Macleod. C. J. and Fawcett, J. 

Ramkrishna Timmanna Bhat —Plain* 
tiff—Appellant. 

v. 

Laxminarayan Narna Ilegde —Defen¬ 
dant—Respondent. 

Second Appeal 168 of 1919, Decided on 
11th June 1920, from decision of Diet. 
Judge, Kanara, in Appeal No. 106 of 
1913. 

Hindu Law—Adoption—Lunatic. 

Under the Hindu law an adoption by a wife 
to her hu9bind. the husband being alive and a 
lunatic, is invalid. [P *220 C 2] 

G. P . Murdeshwar— for Appellant. 

S. V. Paleker and Nikant Atmaram 
—for Respondent. 

Judgment. —The only question which 
has been argued in second appeal is 
whether an adoption by a wife to her 
husband, the husband being alive and a 
luuatic, is a good adoption. Now in this 
Presidency the wife cannot adopt to her 
husband while ho is alive without his 
express consent. Such an adoption must 
necessarily be a very rare occurrence but 
where the consent of the husband is ex¬ 
pressly required and the husband is a 
luuatic he cannot possibly give his con¬ 
sent. In this case it is suggested faintly 
that his mother could give consent on 
his behalf. But if wo were to hold that 
the mother of a lunatic could give con¬ 
sent on his behalf to an adoption by his 
wife, then we should bo making an ad¬ 
dition to tho Hindu law which we 
think we are not entitled to do. We 
think therefore that the learned District 
Judge was right and tho appeal must be 
dismissed with costs. One set of costs. 

g.p./r.k. Appea l dism i ssed . 
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Shah and Hayward, JJ. 

Nasir Wazir —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 161 of 
1919, Decided on 14th July 1919, from 
conviction and sentence passed by a Bench 
of Honourary Presidency Magistrates. 

Prevention of Cruelty to Animals Act (11 
of 1890), S. 3 (a) — Abandoning animal on 
street does not amount to ill-treatment. 

An owner who abandons an animal, with the 
result that the animal is left to starve in the 
streeta, is not guilty of an offence under S. 3 (a). 
Such abandonment does not amount to “ill- 
treatment” within the meaning of the section. 

[P 221 C 2] 

R. S. .Pandit and M. M. Kotasthane — 
for Applicant. 

S. S. Patkar —for the Crown. 

Shah, J. The accused in this case 
has been convicted by a Bench of Honor, 
ary Presidency Magistrates of ill-treat¬ 
ing his horse on the 21st May last under 
S. 3, Cl. (a), Act 11 of 1S90. His pl 0a 
of guilty is recorded in these terms: 

I admit having turned my horse cut to 
Starve. It was on the road for twenty-five 
days. 

The question in this application is 
whether the conviction under S. 3 (a) is 
right. 

In substance what the accused did was 
that ho abandoned his horse. After ho 
turned his horse out. he apparently exer¬ 
cised no oontrol over the animal and the 
horse was praotioally left uncarod for in 
the public streets. The section provides 
among other things that 

‘if any person in any streot or in any other 
plaoo whethor open or olosed to which the public 

»n3 0 .? C0e , S3,Ot " UhiQ 3ight of aa y P° r 8°o in 

any street or in any such other place cruelly 

MherwU 0 -n y , beat3 ‘ ovordrir03 - overloads or 
otoerwiso ill- trouts any animal,” 

he ah all be liable to punishment by 
way of fine or imprisonment. All the 
acts of cruelty mentioned in this clause 
viz.. boUing, overdriving and overloading 
suggest that the person coaoerned exer¬ 
cises an immediate control over the 
animal at the time. In the present oase 
the accused is said to have'ill-treated the 
horse by turning it out to starve. 

It was suggested, on behalf of the ao- 
T*L\ Q a fch « ooMseof the argument, that 
uldnotba .'^-treating the animal 

within the meaning of S. 3 (a) to let it 

starve. lam however not prepared to 

TJ . . fch ' 3 ar S um9 ? t - It tnay be that 
where the person is in a position to exer¬ 


cise control over the animal and to pre¬ 
vent starvation, he may effectively ill. 
treat an animal by starving it. 

But it seems to me that in the present 
case the accused ceased to exercise any 
control over the animal when he turned 
it out in the streets. In order that he 
can ill-treat his horse under S. 3 (a) it 
seems to me essential that in iaot he 
must be in a position to exercise control 
over the animal at the time of the alleged 
ill-treatment. The statement of tbe ac¬ 
cused is consistent with bis having aban¬ 
doned the animal altogether. The 
Act does not prohibit in terms a total 
abandonment of the animal by'the owner- 
and the scheme of the Act does not sug¬ 
gest any such prohibition. It is appar¬ 
ently open to the owner under the Act 
to get rid of an animal, if so minded, by 
killing it or by abandoning it. It is clear 

Iu 0 n ?-T ,'- 5 tbafc fcbe Aot does not Prohibit 
the kfflmg of an animal; it prohibits the 
killing of an animal in an unnecessarily 
cruel manner. There is no express pro . 
vision relating to the abandonment of an 
animal by its owner. 

It may be that in tbe oase of animals 
thus abandoned by their owners in the 
city of Bombay the provisions of Ss. 52 
and 53, Bombay City Police Aot 4 of 
1902, may afford some remedy. For 
under those provisions it is the duty of 
every police officer and it is lawful for 

any other person to seize and to take to 

anv 2° f P ° n °? f .° r c ? nfine “0Qt therein 
III found paying in any street, 
and if the owner does not oome forward 

to claim the animal, the procedure laid 
down in S. 53 oan be followed. Outside 
the Presidency towns, the provisions of 
the Cattle Trespass Aot ma? serve the 
purpose more or less to the same extent 

Police TJ' 5 'T ° f th0 Cifcy of Bombay 
Police Aot just referred to. I do not 

suggestthals the provisions relating to 

the impounding cf cattle afford an ad 

equate remedy for an evil arising in con! 

sequence of tho abandonment of animaU 

by the Pr r . nH „ n 

Aot, and tho starvation of tKa i- 

after it is abandoned is not any ill.treat \ 

J t * an,Q ? al by a who his 

ceased to exercise any oontrol over it 

In the present case there is nothing £ 

show and it is not suggested io^he 
argument before us. that the subsequent 
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conduct of the accused indicated any at¬ 
tempt or intention or. his part to resume 
control over the horse after he turned it 
out on cr about the 1st May. I do not 
thin lx therefore that the conviction under 
S. 3(a) can be sustained. 

If the evil resulting from the animals 
being thus abandoned in the streets as¬ 
sumes any appreciable proportion, it 
would be a matter for the legislature to 
consider whether the Act should not be 
suitably amended. 

J would therefore set aside the con¬ 
viction and sentence and direct the line 
if paid, to be refunded. 

Hayward, J. — The accusod Nasir 
Wazir is a hack victoria driver and some 
time in May last turned his horse cut 
into the street where it was subsequently 
found wandering by an agent of the 
Society fcr the Prevention of Cruelty to 
Animals. Ho admitted at bis trial that 
had turned the horse out to starve and on 
that plea he was found guilty urdar 
S. 3(a). Act 11 of 1390. 

The accused's act in turning out his 
horse to starve in the streets of a large 
town would no doubt be ill-treatment, in 
the ordinary meaning of the terra. But 
the question to be decided here is whe¬ 
ther it is ill-treatment which has been 
made punishable by law. It has been 
argued that his act amounted to mere 
abandonment and at most to a passive 
ill-treatment, similar to that of the man 
who left an injured horse to die was held 
to have committed no offence in the case 
of Ever ill v. Devies (1) in England. It 
has been urged that this passive ill-treat¬ 
ment is distinguishable from the wilful 
leaving of a horse standing without food 
in a cab in a street, which was held to have 
been an offence in the case of Anderson 
v. Wood (2) in Scotland. It has bean 
argued, on the other hand that the aban¬ 
donment of the herso to starve comes 
within the words'cruelly boats, overdrives 
overloads or otherwise -ill-treats ” in 
Cl. (a),as the words “has in his possession 
forsale any animal suffering pain by roa- 
son of starvation or other ill-treatment'' 
occur in Cl. (c); and as the starvation 
here resulted in a street, which would bo 
a public place within the meaning of 
S. 3, Act 11 of 1890. 

(1) [1878J 38 L. T. yf.0-26 W. R. 3 M. 

12) f 18811 9 Ct. of Sess=lth Series Just. Cas 
C=sl9 Sc L- K- M2- 


It seems to me however that abandon¬ 
ment of a horse in this manner, however 
morally reprehensible, has not been 
made expressly punishable by law. * Ab¬ 
andonment has not been forbidden and 
alone would not amount to ill-treatment. 
It i3 not akin to cruelly beating, over¬ 
driving or overloading, and could not 
without strain of language be brought 
within the connected words “otherwise 
ill-treats.” It cannot moreover be said 
without loose speaking .that an aban¬ 
doned horse i9 starved by the man who 
was previously its owner, any more than 
it could strictly speaking be said that a 
dismissed workman was being starved by 
his former master. It might on the 
other hand, properly bo said that a horse 
kept standing in a cab without food was 
being starved by its driver, just as it might 
truly be said that a workman who was 
being sweated was being starved by his 
employer. It has also to he noticed that 
starving a horse has not been made perse 
an offence. It is no offence under the 
enactment to starve a horse in a stable. 
It would at most be an offence to starve 
a horse on a cab stand when it might be 
punishable as ill-treatment in a public 
place under Cl. (a), or to offer it when 
suffering pain from starvation for sale in 
a street when it would be punishable as 
an offence in a public place under Cl. (b) r 
S. 3 of the Act. It would also bo an 
offence to use a horse which had become 
unfit to work through starvation under 
S. 6, and it might also bo an offence to 
lot an animal, disabled by starvation, 
die in a street or other public place 
under S. 7 of the Act. But -it would, in 
my opinion, be an abuse of our authority 
to hold that abandonment of a horse was 
an offence because starvation might 
result, when no express provision has 
been made to that effect in the Act and 
when that Act—11 of 1390 has, as 
indicated, been strictly limited in its 
operation by the legislature. It should 
be observed that starvation ought not to 
result in the town of Bombay, if it were 
recoguized practically that any person 
might and every police officer ought to 
take any horse found straying in any 
public place to bo found under S, 52, 
Bombay City Police Act i of 1902. I- 
rausfc also bo presumed that there were 
good reasons for the restrictions imposed 
in the operation of tho law, which was to 
have force not merely in president)) 



1920 Goba v. Sakharam (Macleod, C. J.) Bombay 223 


towns but throughout the rural districts 

of India. 

G.P./R.K. Conviction set aside. 

* 
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Macleod, C. J. and Heaton, J. 

Goba Nathu Barola —Plaintiff—Appel¬ 
lant. 

v. 

Sakharam Teju Patil — Defendant — 
Respondent. 

Second Appeal No. 95 of 1919, Decided 
on 10th February 1920, from decision 
of Dist. Judge, Khandesh, in Appeal No. 
403 of 1917. 

* Civil P. C. (5 of 1908), S. 47—Decree- 
holder-auction purchaser—Resistance to pos¬ 
session by judgment-debtor and also by 
stranger'-Suit for possession against both is 
not barred by S. 47. 

Whore a decree-holder auction-purchaser in 
trying to obtain possession of the property pur- 
ohasod by him is rosistod not only by the judg¬ 
ment-debtor but also by a stranger who claims 
to have an intorost in tho property, his proper 
remedy is to bring a separate suit for possession 
both as against tho judgment-debtor and as 
against tho stranger. S. 47 is not a bar to tho 
maintenance of such a suit. [P 223 C 2) 

P. B. Shingne —for Appellant. 

Macleod, C. J.—The plaintiff in exe- 
outioa of his dooree purchased the suit 
property with leave of the Court. Not 
being able to got possession after his 
purchase, he brought this suit against 
defendant 1, his judgmont-debtor and 
defendant 2 who claimed to have an in¬ 
terest in the property, but who did not 
fill the position of judgmont-debtor with 
regard to the plaintiff. The trial Court 
dismissed the suit as against both defen¬ 
dants on the ground that .the plaintiff 
was the representative of the decree- 
holder, and the suit was barred under 
S. 47, Civil P. C. 

In appeal the decree of the trial Court 
dismissing the suit as against defen¬ 
dant 1 was upheld, but the deoree as 
against defendant 2 was set aside and 
the suit was remanded for trial. 

The plaintiff has appealed against that 
part of the deoree which dismissed his 
suit against defendant 1. Defendant 1 
has not appeared, and we have not had 
the advantage of hearing what he might 
say on the question before us. No doubt 
of Sadashiv v. Narayan 
Vithal (1) it was held by a Benoh of this 
Court that a deoree-holder by becoming a 

(1) [1911] 35 Bom. 452=11 1. 0. 987. ' 


purchaser at a Court-sale did not cease to 
be a party to the suit within the meaning 
of S. 47, Civil P. C., and that therefore 
proceedings for delivery of possession of 
the property purchased by the decree- 
holder were proceedings in execution of 
the decree, and fell within the scope of 
S. 47, Civil P. C. Now, in this case if 
defendant 2 had been a party to tho suit, 
the facts of the case would have brought 
the suit within that decision. Here we 
have another party claiming title to the 
property purchased who was not a party to 
tho original suit, and that, I think disting¬ 
uishes this case from Sadashiv v. Narayai: 
Vithal (l). If the judgment of the lower 
appellate Court were to stand, it would 
follow that the plaintiff would have to 
proceed in execution proceedings against 
defendant 1 and fil a suit against defen¬ 
dant 2. The exooution proceedings 
against defendant 1 might result in his 
having to file another suit against defen¬ 
dant l, if the matters in dispute between 
him and defendant 1 could not be dooided 
except by means of a suit That would 
be a very unfortunate result. For myself 
I feel inclined to doubt the decision in 
Sadashiv v. Narayan Vithal (l). I would 
prefer to follow the daoision of the Full 
Benoh of tho Allahabad High Court in 
Bhagwati v. Banwari Lai (2). However 
that may be, in this case, I think I can 
oomo to the conclusion that although the 1 
plaintiff remains a party to the suit as 1 
against defendant 1 yet defendant 2 
not being a party tp the suit, tho plain-1 
tiff's proper remedy in order to gob posses-' 
sion of the property purchased at the 
Court sale would be by filing a suit 
against both defendants 1* and 2. By! 
purchasing the property the plaintiff no' 
doubt does not cease to bo a party to 
the suit. But he fills quite a different 
capacity as auotion-purohaser. It ap¬ 
pears to me that it would be more oor- 
reot to say that as auction purchaser he 
acquires a different sot of rights which 
entitle him to come to tho Court for pro. 
teotion by filing a suit, instead of pro¬ 
ceeding in execution. I would therefore 
reverse the deoree of the lower appellate 
Court in dismissing the suit against defen. 
dant 1 and direct that the suit against 
both defendants should be remanded for 
trial and adjudication on the merits. 
The appellant must have his costs of the 
appeal. 


(2) [1909] 31 All. 82=1 I. 0. 41C (P. B.).‘ 
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Heaton, J.— I concur. Whether the 
decision in Sadashiv v. Narayan Vithal 
(1) is correct or not (and I think it may 
need reconsideration), yet the case, as 
presented by the plaintiff here, is cer¬ 
tainly not one which can be summarily 
dismissed on the ground that the suit 
will not lie. Whatever the true (acts 
may be, the plaintiff is seeking to re¬ 
cover possession from two persons, de¬ 
fendant l and defendant 2 and the 
relief he asks for against defendant 2 
he could not obtain by proceedings in 
execution. Therefore he is driven to 
bring a suit, and as my Lord the Chief 
Justice has pointed out, it would really 
be a legal absurdity to compel him for 
one matter, which ought to bedisposed of 
as one case to take separate*proceedings; 
first, proceedings in execution against 
defendant 1 ; and then a suit against 
defendant 2. However involved our law 
of procedure may be I feel quite certain 
that it was never intended to produce 
results of that kind. 

G.P./H.K. Decree reversed. 
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Shah and Hayward, JJ. 

Chatur Nath— Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 332 of 1919, De¬ 
cided on 24th July 1919, against convic¬ 
tion and sentence passed by Se3S. Judge. 
Ahmedabad. 

* Penal Code (45 0 f 1860), Ss. 302,304. 
323 and 325— Accused not having intended 
or not knowning that death would be caused 
—No offence of murder held committed. 

A woman who was holding a child in her 
arms intervened unexpectedly in a scuffle bet¬ 
ween the accused and her husband on a dark 
ui 'ht. The accused aimed a blow at tho hus- 
band with his stick, but it accidentally struck 
the child and ciused his death : 

Held : that the accused was guilty ouly of 
the offence of c wising simple hurt, inasmuch 
as he could not have intended to cause or to 
have koowu that he was likely to cause either 
3cith or grievous hurt. [P 224 C *2] 

R. J. Thakore —for Accused. 

S. S. Patkar —for the Crown. 

Shah, J.—In this case in spite of the 
argument to the contrary, we are satis¬ 
fied that accused 2 did cause injury to 
the baby, which resulted in its deith. 
There is clear evidence in the case that 
accused 2 dealt the blow and there is no 
reason to distrust the evidence which 
ha? been believed by the trial Judge and 
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the assessors. The question however aa 
to what offence has been committed by 
the appellant is one of some difficulty. 
The loarnel Sessions Judge was of opin. 
ion that it was not likely that the blow 
would have caused the death cf an adult, 
but it might well have caused grievous 
hurt. On that basis, he found that the 
accused 2 was guilty of causing grievous 
hurt. The circumstances under which 
this blow came to be indicted are briefly 
these: The woman with the child in her 
hand intervened, apparently unexpec¬ 
tedly, in the course of a scuffle between 
accued 2 and his party on the one hand 
and her husband and his brother on the 
other hand. 

It was about the middle of a dark 
night that this took place and the blow 
which was aimed by accused 2 at the 
husband of the woman, whom he in¬ 
tended to attack, fell unknowingly on 
tho child. It is clear that the accused 2 
had the intention of thereby causing hurt 
to a person, and therefore he would be 
guilty of causing simple hurt. The lear¬ 
ned Judge has expressed his opinion, and 
I agree with him, that tho blow could 
not have caused the death of an adult 
and such a blow could not be tratod as 
evidencing any intention on the part of 
the accused to cause the death of the 
person against whom ho aimed it- There 
is equal difficulty, in my opinion, in 
treating this as a case of grievous hurt. 
It is difficult under the circumstanc99 of 
the case to hold that the accused intended 
to cause or know himself to be likely 
to cause grievous hurt. There is no 
doubt that he had a stick in his hand. 
But we do not know anything about tho 
9ize and nature of the stick. It is not 
established on the evidence that the stick 
with the iron rings produced in tho case 
was the stick used on the occasion. 
Taking it to be an ordinary stick which 
accused 2 used at the time, there is a 
reasonable doubt in my mind as to whe¬ 
ther under tho circumstances ho could be 
sail to have intendel to cause or to have 
known himself to he likely to cause 
grievous hurt. He did not know that ho 
was hitting a baby and tho nature of the 
blow, taken with reference to tho person 
against whom it was aimed, cannot be 
taken to indicate the necessary intention 
or knowledge as to causing grievous hurt. 
The conviction under S. 325 doe3 not 
appear to mo to be justified. The proper 
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conviction under the circumstances would 
be under S. 323, I P. C. 

I would accordingly alter the convic¬ 
tion to one under .S. 323, I. P. C., aod 
reduce the sentenoe to rigorous imprison¬ 
ment for one year. 

Hayward, J.—I concur. The accused 
has not, in my opinion, been proved to 
have intended to cause or to have known 
that he was likely to cause grievous hurt. 
It is true that he went armed with a 
stick with others to assault his enemies 
in the middle of the night. But it has 
not been proved what was the nature of 
the stick which he took, and it cannot 
be presumed that it wa9 a dangerous 
weapon in default of any evidence of 
serious injuries having been given to the 
men whom he went to assault. The only 
injury apparently was the injury to the 
child and that on the evidence was ac¬ 
cidental. It was no doubt in the result 
grievous, but he oould not properly he 
hold in the circumstances guilty of volun. 
tariiv haviug caused that grievous hurt, 
lie would therefore bo liable to convio- 
tion undor S. 323 and not under S. 325, 
I. P. C. 

g.p./r.k. Conviction altered. 
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Macleod, C. J. and Heaton, I. 
Balubhai Hiralal— Appellant. 

v. 

Nanalal Bhagubhai— Respondent. 
iMrsb Appeal No. 169 of 1917 Decided 

IS No. 169 o?19u 80 ' Sa "“' in 0W ' 

S)zt4:; 

uuder tho Hindu law a person re- 

Iff# 

G. N. Thakor—tor Appellant. 225 ° 2] 

-forHes p r on^e n t DiVaWa 
Judgment. — The original plaintiffs 
who were father and son, brought this 
suit to recover the sum of R g . 21,000 odd 
1920 B/29 & 30 


as damages for broach of a contract of 
betrothal. In 1901, defendant 1, tho 
brother of the proposed bride, betrothed 
his sister to plaintiff 2. Plaintiff 2 was 
then nine years old and the proposed 
bride was four years old. In the ordi¬ 
nary course the marriage would have 
taken pi ice iu eight or nine years, thus 
is to say, about 1910 or 1911. But post¬ 
ponements were made of the marriage 
ceremony by the defendant, in the belief 
that these postponements were required 
by the health of the bridegroom. In 
December 1913, the betrothal was broken 
off. In April 1914, the bride Mangala- 
gavn married defendant 2. During the 
pendency of the suit plaintiff 1 died, and 
P°?dency of the appeal plain¬ 
tiff died. The suit was dismissed by 
the learned Subordinate Judge with oosts. 
He held that defendant 1 was justified iu 
retracting the engagement, and that 
therefore he could not he liable in da¬ 
mages. nor was he liable for out of 
pocket expenses. It is quite clear that 
owing to the death of both tho original 1 
plaintiffs there can be no olaim now for' 
damages. The only question is whether 
tno representatives of the original plain¬ 
tiffs as members of tho family are en- 
titled to recover tho out of pocket ex- 
ponses which the plaintiffs said they 
incurred while the betrothal was in 

l8 “ r ” 8 " ,ud ^ - »• s. 

ssr- sk iE-srs:! 

not bo rocoverodfromdofondant 1 undor Verso’* 

S. IX. Ch. 2 of tho Mitakshora.” ' 

Tn?! 1 app . 0ars }° U8 that the learned 
Judge has misread that particular verse 
Verses 26. 27 and 26 deal with the ques’ 
tion of betrothals and what are the’oon 
sequences of a breach. Verse 26 says: 

mako good tho oxpoudituro .'ogothor with !u- 
By verso 27: 

"If thoro bo good causo, ho shall not l>« 
sincoi rotraotion is authorized iu 9U0 h „ fi “° d 
Tho damsol though bolrothod. m.w S wUhhoT 
.f a proforablo suitor ,-rosont himsolfV 
Then by Verso 28: 

i* 

Ib j? ^uite dear therefore that thoueh 
the offender shall not be fined if thereto 


itnitmN ^ HUiUiBf 
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%ood cause for the retraction, yet in any 
event by \ erso 23 he must pay the ex¬ 
penses incurred by the bridegroom or his 
father during the betrothal. 

No v in this case the plaintiffs have 
claimed Rs. 1,089 as cut of pocket ex¬ 
penses in connexion with the betrothal. 
They endeavoured to prove payments of 
various items making up that sum, but 
the learned Judge was by no means sala¬ 
ried that such payments had been made. 
He says: 

’ • be sum of R>. 1,0<9 made up of a series 
:i ' .nil items rauging over a number of years. 
The items were s^er.t on food and small presents 
of cloth m l cash. They include a sum of 
R?. 1 0 - 0 , the railway fire of lliribh li who went 
to Fnubay from Surat ou 7th February 1913 to 
-'Ik to defendant 1. Mangalagovvri swears that 
did uot visit the plaintiff's house ou several 
ocotsionscharged for. She was then in mourn¬ 
ing. The accounts produced on behalf cf the 
j ) tintiffs were not at all regularly kept in the 
ordinary course cf business. There is no evi¬ 
dence tc show that anv ornaments or any dur¬ 
able cloths of value, clothes that h*ve not been 
worn out lone before suit, have been presented 
to the girl. The account seems to hive been 
m vie up from memory.'* 

Therefore the plaintiffs who had to 
prove their claim foil very far nhort of 
what was required of thorn, and it is 
impossible for us in first appeal to take 
an account, as, in the first place, we 
have not got the proper materials which 
the plaintiffs should have produced in 
the lower Court. Therefore, as Rs. 25 
were at least admitted in the written 
statement as having been paid for clothes 
and as it is certainly probable that some 
small sums were paid from time to time 
during all these years of the betrothal, 
I asked tho respondents' counsel whether 
they wore not prepared to make an offer 
in order to prevent further trouble. Mr. 
Jayakar offered to pay Rs. 250 and I 
think the appellants* pleader was cer¬ 
tainly right in accepting that offer, be¬ 
cause if tho case had gene on. it was 
probable they would not have gained 
more than Rs. 25 admitted in tho written 
statement. Therefore there will bo a 
decree for tho plaintiffs for Rs. 250 and 
proportionate costs throughout. As re¬ 
gards the plaintiffs’ claim to two items 
of Rs. 10,000 the appeal abates. Tho 
respondents will get tboir costs on these 
two items in the ordinary way as when 
an appeal abates and has not boon deci¬ 
ded on the merits. 
g.p./r.k. 
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Pratt. J. 

Secretory of Stale - Plaintiff. 

v. 

Mahomed Yusuf Ismail and others — 
Defendants. 

Original Civil Suit No. 869 of 1913, 
Decided on 7th August 1919. 

Registration Act (16 of 1908}. Ss. 17 and 
2 » 7 ) — Agreement to leas? when only creating 
present transfer of interest is compulsorily 
registrable and not otherwise. 

Agreements to lease which are compulsorily 
registrable under the combined operation of S. 2, 
sub-S. (7), and S. 17. are those agreements which 
import a present demise or the creation of an 
immedj »to interest. [P 227 C *2] 

In order to determine whether an agreement 
is compulsorily registrable, tho intention cf the 
parties a? declared by the words of the instru¬ 
ment must govern the construction. 

[P 228 C 1) 

An agreement between the panics that at a 
future time one of them shall become the tenant 
provided certain things are intermediately done 
by the landlord cr his agent so a« to put the 
premises into a cert.i'ii state which tho agree¬ 
ment describes, is not an agreement of demise 
i* it an agreement to riomisc at a future date ou 
the perform %nc© of certiin conditions and is not 
therefore required to be registered. [P 2*2b C 2] 

Bahadur)i and Campbell — for Plaintiff. 

Setalvad and Dcsai —for Defendants. 

Judgment. —This is a suit for specific 
performance of an agreement to lease. 
The facts are net in dispute. lu Decem¬ 
ber 1914 tho Presidency Postmaster was 
looking for premises fora new post office 
and entered into negotiations with defen¬ 
dant 1 who was constructing a building 
called tho Sutar Chawl. The Presidency 
Postmaster gave the defendant parti¬ 
culars as to the nature and extent of the 
accommodation required and the defend¬ 
ant made the following offer in a letter, 
dated the 1st February 1915: 

"With reference to tho Post Office Superinten¬ 
dent's interview with me, I hive arranged with 
Messrs. Mistry and Bhedwar. Architects, to 
have an iccommod itiou for n post office at. 
Sutar Cb iwl measuring about 653 sq. yds. and 
shall let it to you on a Icaso for ten years on tho 
following conditions: 

"1. The rent for the place would be Rs. 175 
per mensem. 

•*2. The counters and a shelf would be supplied 
by me. 

"3. The electric install ition to be m ido by 
mo. I>ut will bo maint lined thereafter by you. 

"The place would be ready for occupation by 
tho 1st April 1915." 

The Presidency Postmaster then ob¬ 
tained the sanction of tho Postmaster- 
General and replied as follows on tha 
13th of February 1915: 


Decree accordingly. 
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"In coulinufUion of my let-tor J. Masjid/2 
dated the 6th February 1915, I have the honour 
to say that the Postmaster-General, Bombay, 
has accepted the proposal. I shall, therefore be 
much obliged if you will kindly do the needful 
now with a view to enable mo to move the pre¬ 
sent J. tfasjid Post Oftice into your new o.iild- 
ing in the Sutfir Chawl with effect from the 1st 
April 1915. The Postmister-GenerU his fur¬ 
ther dGsired me to insert the option \] clause in 
the lease, i. o., giving the post olTicc tho option 
to renew the lease for another five ycxrs. Kindly 
acknowledge receipt of this letter.’* 

To this defendant replied on the 16th 
of February 1915 a3 follows: 

"With reference tovour letter No. Junta Mus- 
jid/2, dated 13th instant, I am making the 
necessary arrangements. 1 ' 

The dofendanfc proceeded to make what 
he called the necessary arrangements, 
that is, to adapt the premises for uso 
as a post office; but by 1st April 
those arrangements were nob complete. 
The counters were not varnished, the 
shelves were not put up, and tho electric 
lights were not installed. Nevertheless 
tho post office went into occupation on 
1st April and the improvements were 
completed in the following month. 

Mr. Murtroe, tho Presidency Posfcroa9- 
ter, 9ays that ho did not tender a lease 
for oxeoution on entry into possession as 
the improvements had not been com¬ 
pleted. After they were completed he in¬ 
structed a subordinate to do so. But the 
defendant made no reply and the matter 
was lost sight of. But tho Post Office 
continued in possession and paid the 
stipulated monthly rental. 

Subsequently the defendant 1 leased 
the same property to two ront farmers, 
defendants, 2 and 3 and they served the 
Post Office with a notice to quit; and 
this led to the institution of tho present 
suit. 

On theso faots tho questions that arise 

ar ni h c°n° embodie( l in the fir9t two issues: 

ngroomout ^ Orro3 * >ou< * onoa disclose a competed 

of I rog?;trVtioof miSSib, ° ° Videnco for "«* 

Now, I think it can hardly be disputed 
that there was a completed agreement. 
-Luo defendants letter of 1st Febru¬ 
ary was an offer embodying all the terms 
o the proposed lease. It is true that 
the Presidency Postmaster's reply was 
not an unqualified aooeptanoo but suggos- 

enel , h r ° Mdili r 01 *" °f 

renewa!. It was in fact an acceptance 

in fc t h n?„° 0 r ° r ;°J 6r iL Whi0h th6 Cendant 
in turn aocepted by his letter of 16th 

February. The acceptance was not 
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express, but it is clearly implied in tue 
statement that the defendant was making 
the necessary arrangements, specially in 
view of his subsequent conduct in giving 
possession to the Post Office. 

The next question is the more difficult 
one: whether these lettrs embodying the 
agreement to lease are inadmissible in 
evidence in view of 8. 49. Kegistation Act. 
That section enacts that no document 
which is required by S. 17 to be regis¬ 
tered shall when unrogisceied be received 
as evidence of any transaction affecting 
property comprised therein. There can 
be no doubt that an agreement may be 
a transaction affecting proporty although 
it does not oreate an interest in the pro- 
perty. I think it is clear from the terms 
of S. 91, Trusts Act. where the same 
words affecting property" are used. 

, question then resolves itself to 
this: Whether the registration of this 
correspondence embodying the agreement 
to lease is compulsory under S. 17. Now 
the period is more than one year, and if 
the agreement be equivalent to a lease, 
registration will be compulsory under 

p 17 ' ? abS - T CL (d) ' The Advocate- 
General for the plaintiff refers to the 
case of Panchanan Basu v. Chnndi Char an 
Xtsra (1), where Jenkins. C. J.. described 
an ^ement to lease as falling under 
(h), S. 17. Act 3 of 1877. corres- 

52n n p « .Tit?' 17 (2) W ^ the present 
., 0 ‘ ( | Gof 1 . 908) - I think, it is clear 
that this reference was an oversight, for 

h j i 8ub - se ction does not apply to leases 

and applies only to instruments described 

iSh!;. 7 ;- ? b * s * (aCls - (b) and w. The 

was that‘ in r0a t S h° n | iV ° a in the j ud 8 m °nt 
d«rL th b - o h6 doou, naat there oonsi- 

andlhere wT 0d,at ° interest was heated 

D ° presenfc demise. This 

PnZi* th9 r rulQ d0d «oible from 

Purmananddas Jiwanda * v n/J 
Virii fo) *™*naas v * Vharsey 

; •,“* the reosnt judgment 
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“the intention of the parties, as declared by the 
words of the iustrumeut, must govern the con¬ 
struction: J'oolc v. Bentley (3) and “where 
there is any doubt as to the operation of the 
contract, the Court mutt endeavour to dis¬ 
cover the inteution of the ptrties from the con¬ 
tents of the instrument, and if we see a para¬ 
mount intention that the instrument shall 
operate as a lease wo must hold it to be such, 
although it may contain conflicting expres¬ 
sions: Pinero v. J udson (4). ” 

Now, there are no words of present 
demise in the correspondence. “I let** 
or "I agree co let" have been hold to be 
words of present demise, but here the 
words are “shall let." Again, as to the 
intention of the parties, the terms of the 
agreement and the collateral circum¬ 
stances negative a present demise. The 
defendant offers to provide accommoda¬ 
tion for a post office and to make the 
necessary improvements, and the plain¬ 
tiff accepts subject to a counter-offer 
which is itself accepted. The making of 
the improvements was a condition pre¬ 
cedent to the acceptance of the tenure 
and there can be no doubt hut that the 
plaintiff oould have refused to enter into 
possession on 1st April if counters had not 
been constructed. The parties therefore 
could not have intended the agreement 
to operate as a present demise. And the 
fact that the plaintiff waived the pre¬ 
vious construction of some of the im¬ 
provements and did enter into posses¬ 
sion on the faith of the defendant's pro¬ 
mise to complete doe9 not affect this 
conclusion. 

For the defendant it is contended that 
the fact of plaintiff entering into posses¬ 
sion and paying rent is conclusive that 
there was a demise. No doubt there 
has boon a demise, but how? Not under 
the agreement which was executory, hut 
by implication from the fact that the 
defendant put the plaintiff into posses¬ 
sion. When that was done on 1st April 
the agreement became executed and there 
was a demise. Nevertheless, on 16th 
February the agreement was still execu¬ 
tory and imported no present demise. To 
quote the words of Baron Aldorson in 
Gore v. Lloyd (5): 

“Looking at the whole of this instrument, 
it appears to me that it was not intended to 

( 3 ) [1810) 12 East 10.8=2 Camp. 286=104 
R. GG. 

( 4 ) r 18201 G Bing. 20G=3 M. <fc P. 497=8 L. 
(o. s.) C. P. 19=81 R. R. 383=130 E. R. 
1259 

( 5 ) flHlil 12 M. & W. 468=13 L. J. Ex. 366= 
152 E. R. 1279=67 R. R. 402. 
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give an immediate right to the party to be from 
ton moment, and before the execution of anv 
lease, a tenant from a future day, but that the 
true construction of the instrument is an agree¬ 
ment between the parties that at a future time 
one of them shall become the tenant, provided 
certain things are intermediately done by the 
laud lord or hts agent, so is to put the premises 
into a certaiu state, which the agreement des- 
criucs. rbeu, it being shown that this agree¬ 
ment has been performed, and that tho tenant 
is occupying the land, the terms of tho agree¬ 
ment, coupled with his occupation, make him a 
teuant upon the conditions specified as the 
terms of tho future lease. *’ 

That is exactly tho case hero. It is 
not an agreement of demise, hut an 
agreement to demise, at a future date on 
tho performance of certain conditions. 

In Regnart v. Porter (6) an agreement 
containing prospective stipulations by 
the landlord to lay out money on the 
premises was held not to operate as a 
demise in praesenti. There were similar 
stipulations in Staniforth v. Fox (7), but 
they were held to be merely accessory in 
view of the express words “does this day 
agree to let,” and the simultaneous pay¬ 
ment of part of the rent. The recent 
case of Inland Revenue Commissioners v. 
Earl of Derby (8) illustrates the con¬ 
verse case of conditions to he performed 
by the tenant. There was an agreement to 
lease for a term commencing from Lady 
Day 1910. Tho agreement was conclu¬ 
ded by correspondence of 5th April 1910 
subject to certain conditions to be per¬ 
formed by the lessee, and the Court held 
that this was not the case of a tenancy 
actually created by agreement hut an 
agreement which provides the conditions 
on which a lease can be demanded. 

Sir Chimanlal for tho defendant refers 
to Barry v. Nugent (9) and Doc'd Walker 
v. Groves (10) for tho proposition that an 
agreement may operate as a present 
demise, although tho execution in the 
future of a formal document was con¬ 
templated. No doubt, that will he so. if 
such can be collected to have been the 
intention of the parties. But that is not 
the case here and the extreme informa- 
lit y of the agree m ent conclude d by t hei 

(6) [18311 7 Bing. 451=5 M. <fc P. 370=9 L. J. 
(o. s.j C. P. 1GS=131 E. R. 174=33 R. R. 
•537 

(7) [1831] 7 Bing. 590=5 M. <fc P. 589=9 L. J. 
(o. s.) C. P. 175=131 E. R. 228=33 R. R. 
420. 

(8) [1914] 3 K. B. 116G=84 L. J. K. B. 243= 
109 L. T. 827. 

(9) [1782] 3 Dougl. 179=5 Term. Rop. 1G5»= 
99 E.R. GOl. 

(10) [161*2] 15 East *244=104 E.R. 837. 


Secy, of State v. Md. Yusuf (Pratt, J.) 
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correspondence supports tbe contention 
that there was no intention to make a 
present demise. 

The agreement is therefore not barred 
by S. 49, Registration Act. 

It is further contended on behalf of 
the plaintiff that the Crown is not bound 
by tbe Registration Act. But. in view 
of my finding on the construction of tbe 
agreement, I need not enter into a de¬ 
tailed discussion of this question and 
shall content myself with referring to 
S. 17, sub-S. (2), Cl. (vi). and S. 90 as 
containing an implication which takes 
away the prerogative of the Crown. 

It is not contended that the delay in 
filing the suit disentitles tbe plaintiff to 
specific performance. The delay in this 
case leads to no inference of acquiescence, 
for the plaintiff was in possession. Nor 
has anything occurred in the interval 
which would mike the grant of the relief 
claimed inequitable. On ths other band 
the equities are in favour of the plaintiff, 
for thore has been part performance and 
the plaintiff has been put into possession. 

The defendants 2 and 3 are subsequent 
lessees with notice, for plaintiff ’s posses¬ 
sion was notice. They can therefore bo 
made to join in the execution of the lease 
under S. 27 'b), Specific Relief Act. 

The agroomont is not stamped, but is 
nevertheless admissible in evidence in 
view of the exemption of Government 
contained in the proviso to S. 3, Stamp 
Act. 


The following issues were framed : 

(1) Whothor thoro was a ooucluded agreement 
in corrospondonco bobween plaintiff and dofou- 

rt ! lo 8° d in par a. 2 of tho plaint ? 

(2) Whothor, if tho i 9 suo 1 is found in the 

affirmative, tho correspondence is admissiblo in 
ovidonce as tho agroomont to loaso borne not 
registered and not stamped ? b 

plaintiff is not merely a 
monthly tenant ? 3 

(4) Whether the plaintiff is entitled to specific 
performance of the alloged agroomont ? 

5) Whether the plaintiff is entitled to an 
yol'xT? 0t re “ eWa * or a further period of five 

My findings thareon aro : (l) in the 
affirmative ; (2) in the negative ; (3) in 
the negative ; (4) in the affirmative : (5) 
in the affirmative. 

There will therefore be a decree in 
terms of prayer (») to the plaint against 
defendant 1. Defendants 2 and 3 ordered 
to join in the eseontion of the said lease. 
The plaintiff to reoover his costs from 
defendant 1. 

G.P./h.K. Suit decreed , 
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Macleod, C. J. and Fawcett. J. 

Pandit Krishna Jadhav — Plaintiff — 
Appellant. 

v. 

Dhondi Krishna Patil — Defendant — 
Respondent. 

Second Appeal No. 34 of 1920, Deci¬ 
ded on 22nd July 1920, from decision of 
First Clas3 Sub-Judge, Satara, in Appeal 
No. 363 of 1918. 

(a) Hindu Law—Adoption—Widow of co¬ 
parcener cannot adopt without husband's 
authority or reversioner's consent. 

The widow of a co-parcouer cannot adopt un¬ 
less she has either the express authority of her 
husband or the consent of her husband’s co¬ 
parceners. (P ‘230 C 1) 

(b) Hindu Law— Adoption—Adoption can¬ 
not be partly valid and partly invalid—Ad¬ 
opted son if not entitled to joint family pro¬ 
perty cannot also succeed to self-acquired 
property. 

An adoption oaunot bo partly valid and partly 
invalid, so that the person adopted, although 
excluded from beooming a member of tho joint 
family, may still bo entitled to inherit tho self- 
acquired property of hi6 adoptive father. 

(P 230 C lj 

Nilkant Alma ram —for Appellant. 

J • Gharpure —for Respondent. 

Judgment.—The plaintiff filed this 
suit to recover possession of bho suit 
property, alleging that it originally be¬ 
longed to his father. Krishna, who hid 
secured it under a gift deed from his 
maternal grandfather Rama. Krishna 
died in 1907 leaving a widow, Chandra, 
who disposed of the property in question 
to defendant 1 at the time when she was 
a minor. Defendant 2 is tho father of 
Krishna who is joined as a co-defendant 
for some reason which is not very ap¬ 
parent. He claimed that Krishna died 
joint with him and therefore the adop¬ 
tion by Chandra was not valid. The 
first Court found that Krishna died sepa¬ 
rate from his father, defendant 2, but on 
grounds whioh do not appeal to us as be¬ 
ing correot. The presumption is that 
Krishna was joint with his father. There 
is nothing to show that he ever beoamo 
separate; admittedly, there was some 
property belonging to defendant 2 though 
its value may have been very small.* 
The trial Judge came to the conclusion 
that because Krisbna lived at Khed, 
where his grandfather lived and not 
where his own father lived, he had relin. 
quished his right to any share of his* 
father's property. However that may 
be that would not amount in law to a 
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separation. I think the learned appel¬ 
late Judge was right in holding that 
Krishna and his father died joint although 
no doubt the property which was gifted 
to Krishna was his self-acquired pro¬ 
perty. Then the ordinary rule of Hindu 
law must apply, that the’widow of a co¬ 
parcener cannot adopt unless she lias 
either the express authority of her hus¬ 
band or the consent of her husband’s co¬ 
parceners. An adoption cannot ho partly 
valid and partly invalid, so that the 
person adopted, although excluded from 
becoming a member of the joint family, 
may still ho entitled to inherit the self- 
acquired property of his adoptive father. 
In. this caso it seems obvious that the 
widow adopted the plaintiff in 1915 in 
order that lie might make a claim to the 
property which had been alienated by 
her at the time she was a minor. She 
took, when her husband died, a life-in¬ 
terest in her husband's self-acquired pro¬ 
perty. No doubt, to that extent her 
alienation will be good, unless she is 
able to upset it on the ground that she 
was not competent to alienate at the 
time. But it is quite clear that the 
plaintitf cannot set aside the alienation 
on the ground that he is an adopted son. 
The judgment of the lower Court there¬ 
fore must he upheld and the appeal dis¬ 
missed with costs. 

G.p./r.k. Appeal dismissed . 
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Marten, J. 

In the matter of the Trustees Act, 1S66. 

Basil Lang —Applicant. 

v. 

J loolji Karsonji and others —Opposite 
Parties. 

Original Civil Suit No. G53 of 1397, 
Decided on 12th August 1919. 

(a) Trustee* Act (27 of 1866), Ss. 3, 6, 35 
and 40—High Court can appoint new trustee 
in case of Hindu charitable trust. 

Tho High Court has power, under S. 35, read 
with S. 6 of tho Act, in tho case of a Hindu 
charitable trust to appoint a now trustco in 
place of one who has become incapable of acting 
b in tho trust. [P *231 C 1] 

(b) Bombay High Court Rules, R. 75 (z) — 
Application for appointment of new trustee 
must be made by petition or summons. 

Applications for the appointment of new trus¬ 
tees should normally ho made by petition or 
summons to ho heird in Chambers and tho par¬ 
ticular Act and section relied on must bo speci¬ 
fied in tho application. [P 230 C 2, P 231 C 1] 

Mirza —for Applicant. 


Karsonji (Marten, J.) 192 q 

Judgment. This is a new motion for 
the appointment of a new trustee in the 
placs of a trustee who is alleged to be of 
unsound mind. The applicant is his co¬ 
trustee. 

The trust is an old charitable trust of 
a public or religious nature created by 
tho will of a Hindu lady who died in 
1873. This suit was begun in the year 
1897, and by orders or decrees of 29th 
July 1898 and 11th April 1899 tho vali¬ 
dity of tho trust was established; new 
trustees were appointed; tho charity 
funds were lodged with the Accountant 
General to the account of this suit, and 
the income was directed to bo paid to the 
new trustees. 

In course of time there have been cer¬ 
tain changes of trustees, and for that 
purpose tho parties have adopted a 
course which seems to mo unnecessarily 
expensive, viz., of applying by motion in 
Court for the appointment of new trus¬ 
tees. It was said that this course was 
adopted, because liberty to apply was 
reserved. I do not find in the orders 
that any such liberty was in fact reserved 
to the applicant. Even if there was such 
liberty, it does not moan that you are 
obliged to apply in open Court. It moans 
liberty to apply in accordance with the 
ordinary practice of tho Court. S. 40, 
Trustees Act, i860, expressly authorizes 
a petition; and R. 75 (z) of the Bombay 
High Court Rule3 provides for such a 
petition being hoard in Chambers. I 
think therefore that applications for the 
appointment of new trustees should nor¬ 
mally be made by petition or summons 
to be heard in Chambers. There is all 
tho more reason for doing that in the 
present ease, as tho matter concerns the 
personal incapacity of one of tho trustees 
and such matters are, I think, more pro¬ 
perly dealt with in Chambers. 

It is uo doubt true, as tho applicant 
points out, that on two previous occa¬ 
sions in this suit, the appointment has 
been made by, motion in Court. It 
would not therefore be lair on the pre¬ 
sent application to penalize tho applicant 
for following these precedents. If how¬ 
ever in ‘future a further appointment 
should be necessary, then, if tho applica¬ 
tion be once more im»de by motion in¬ 
stead of in Chambers, it will, I think be 
a matter for tho Judge hearing the ap¬ 
plication to consider whether the appli- 
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cant should not be disallowel any extra 
costs thereby caused. 

Turning next to the motion itself, 
couos el tirst contended thifc S. 92, Civil 
P. C., gave me the necessary jurisdiction. 
In my opinion it does nothing of tho 
sort. This suit of 1897 cannot be turned 
twenty-two years afterwards into a suit 
for the removal of a trustee, who was 
not oven appointed till 1913. Nor is 
there any consent in writing of the Advo¬ 
cate-General thereto. 

The matter is far simpler than that. 
It is an ordinary application for tho ap¬ 
pointment of a new trustee in the place 
of a trustee who is no longer capable of 
acting in the trusts. I however wished 
to he told under what particular section 
of the Trustees Act, or otherwise, this 
application was being made. Care is, I 
think required over appointments of new 
trustees and vesting orders, and I think 
it would bo a wise precaution if it were 
made obligatory to specify in the appli¬ 
cation itself tho particular Act and sec¬ 
tion which are relied on, a9 indeed is the 
practice in England at any rate as re¬ 
gards vesting orders: see Moss's Trusts , 
In re (1) and R. S. C. O. 54 (b), R. 4-A. 
I was not however given tho neoessary 
information, and in oonsoquenoo there 
have been at least two adjournments for 
that purpose, S. 6, Trustees Aot, 1866 
was next relied on, but that applies to 
vesting orders; and in the present oase a 
vesting order is not required nor indeed 
is it asked for in the notice of motion. 

Today I have been referred to S. 35, 
Trustees Act, 1866, which gives power to 
tho Court to appoint a new trustee in all 
oases in which it ;shall be expedient to 
appoint a new trustee or new trustees, 
and it 

“shill be found inoxpodiout difficult or imprac¬ 
ticable so to do without tho assistance of tho 
Court." 

This may be read with S. 6 which gives 
an express power to make a vesting order 
in the case of a lunatic trustee. 

Prima faoie therefore S. 35 would ap¬ 
pear to give the Court the neoessary 
jurisdiction. Counsel was unable to re¬ 
fer me to any Indian authority on the 
point, but 1 think the eareful judgment 
of West, J. in Kahandas N&rrandas , In 
the matter of the petition of (2) has a dis- 

(1) [1888] 87 Oh. D. 618=67 L. J. Oh. 423=68 
L. T. 468=36 \V. R. 316 

'(2) [1880-81] 5 Bom. 164. 


disposes, for one thing, of a possible Ob¬ 
jection that having regard to S. 3, the 
Trustees Act 1?66, doo? not apply tc a 
Hindu charitable trust such as I h ive 
to do ii with. There as hero too appli¬ 
cation was for tho appointment of a cct 
trustee of a Hindu charitable trust. It 
was objected that the Court had no 
jurisdiction ou petition as opposed to a 
suit, as tho case was not one to 
which Euglish law was applicable within 
the moaning of S. 3: (see p. 170). That 
objection the learned Judge overruled. 
Further. I think it reasonably clear that 
he would have appointed a now tiustoe 
under 8. 35, but for the fact that the 
trust instrument contained an express 
power for the respondent (the surviving 
trustee) to appoint a new trustee with 
tho consent of tho petitioner (settlor), 
and that tho respondent was willing to 
exercise such power. Tho petition w\s 
accordingly directed to be dismissed. It 
would however appear from the foot-note 
to tho report that tho parties subse¬ 
quently agreed to the Advocate-General 
nominating a new trustee, and that such 
nomination was embodied in tho order 
eventually made. 

Tho English authorities are only use¬ 
ful hv analogy; hut tho analogy is rather 
close. S. 35, Trustees Act, 1866, is prac¬ 
tically the same U9 S. 32, English Trus¬ 
tee Aot, 1850, and S. 25, English Trustee 
Aot. 1893. In A/., In rc (3) Stirling. J., 
held that under tho Acts of 1850 and 1852 
and in oases where no vesting order was 
required, thoCourt of Chancery had power 
to appoint a new trustee in the place of 
one who had become a lunatic [see p. 83] 
and that the Chanoery Division had still 
that power under the 1893 Aot. As re¬ 
gards vesting orders, the law was diffe¬ 
rent, hut that depended partly on a con¬ 
sideration of the English Lunacy Acts; 
and since the above decision, the Lunacy 
Aot. 1911, has restored or given to the 
Chanoery Division the neoessary jurisdic¬ 
tion in several oases. The ease doos not 
therefore apply to India a9 regards vest¬ 
ing orders. But as regards the appoint¬ 
ment of new trustees, it is useful as a 
decision in support of tho jurisdiction 
under legislation very similar to tho 
Indian legislation. 

(3) [1899] 1 Oh. D. 79=68 L. J, Oh. 86=79 
L. T. 159=47 W. R. 207=15 T. L. R. 54* 
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Westons Trusts, In rc (l) is a decision 
by the same Judge to the same effect. 
There however the trustee was suffering 
from heart diseuse, old age (eighty) and 
consequent impairment oi mental facul¬ 
ties. The incapacity to act arose there¬ 
fore from physical and not from mental 
infirmity. 

I nder the above circumstances, I am 
oi opinion that I have jurisdiction under 
the Trustees Aot, 1806, to appoint a new 
trustee in the present case. I need not 
therefore consider whether I have any 
general jurisdiction apart from that Act. 

On the facts I am satisfied that llari- 
lal Narbheratn, owing to his mental con¬ 
dition is no longer capable of acting in 
the trusts, and that another trustee 
suould bo appointed in substitution for 
him. I think it unnecessary to direct 
any inquiry under S. 50 as to his state of 
mind, or to direct the medical evidence 
to be on oath and brought up to date. \ 
think I may properly save the charity 
that expense; but I hope 'that the medi'- 
Cdl certificate accepted in the present 
case will not bo adopted as a precedent 
in any other case. Nor have I thought 
it essential in the present case to have 
the application served on Hanlal Nar- 
bheram: see Mcntora nd nm as Co Practice 
(5). I think however that the title of the 
application should be amended by being 
made in the matter of the Trustees Act, 
i860, in addition to the existing title. 

In the result there will be an order 
appointing Mr. Amratlal Bhagwani to be 
a trustee in substitution for Mr. Hiralal 
Narbheram. The order should state in 
etteot that Mr. Hiralal is unable owing 
to his infirmity of mind to act further in 
the trusts. The order will then go on to 
appoint Mr. Amratlal Bhagwani to be a 
trustee in substitution for him, and to 
act jointly with the continuing trustee, 
Mr. Bhagwan Hewashankar (the appli¬ 
cant). Then there will be an order direct 
ing the Accountant-General to pay all 
arrears of income and future income to 
the now trustees until further order. 

The costs are to come out of the estate, 
except that the costs of hearing are to he 
confined to the costs of one day's healing 
only. Draft order to be shown to me be¬ 
fore it is passed and entered. 

G.r./u.K. Order accordingly, 

(4) [1898] W. N. 151, 

(5) [1901] W. N. 85. 
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Macleod, C. J. and Fawcett, J. 

Clwkhu Raoji Mahar and others — 
1 laintitts — Appellants. 

v. 

• Natna Mahar and others — 
Defendants Respondents. 

Second Appeal No. 929 of 1919, Deci- 
dea on 2nd July 1920, from decision of 
.assistant Judge, Sholapur, in Appeal 
No. 125 of 1918. 

* Hindu Law—Joint family-Self-acquired 
property—Family property sold in revenue 
sale and purchased by member becomes 
ordinarily his self-acquired property. 

Where joint family properly is put up for sale 
by the revenue authorities on account of arrears 
of revenue and is purchased by oue of the mem- 
vr« of the family, theu, unless it can be shown 
that it was purchased out of the joint family 
purse or was thrown back into the joint family 
property, it becomes the private propertv of the 
purchaser. [P 233 C 1) 

P- I . Kane —for Appellants. 

K. II. Kelkar —for Respondents. 

Macleod, C. J.—The plaintiffs sued 
f ° r partition and possession oi their half- 
•diaro in the plaint property. The learned 
Assistant Judge reversed the decree of 
• be lower Court in favour of the plaintiffe 
and dismissed the plaintiffs’ suit with 
costs. The learned Judge said : 

“ ! be only issue in appeal was, whether tho 
•i pert} \\ join* property of Nar.in, Vithoba 
and Kaoji, the ancestor of the plaintiffs." 

Ho came to tho conclusion that it was 
not:. ^ Thar, as far as wo are concerned, 
is a finding of fact. But an entirely now 
point of law has been raised in second 
appeal, namely, that assuming that the 
pioperty had been joint and then lost on 
account of its being sold for arrears of 
revenue, but afterwards recovered by one 
of the members of the family, other than 
Raoji, out of his own means, then the 
text of the Mitakshara applies, which 
says that, when family property has boon 
lost and then re-acquired by one of the 
members of the family, that member is 
entitled to keep a quarter to himself, 
while tho remaining three-quarters must 
go back into the family. That text and 
others were discussed in Da j aha Dajirao 
v. Trimbak Vishvanath (l). There the 
learned Judges say : 

“Though there is no explicit rule which euables 
a member of a united family purchasing a por¬ 
tion of tho patrimony, formerly sold, out of his 
separate moans to enjoy it, as in the case of 
another acquisition, free from claims to partition 
by his co-parceners, yet neither is any oxpross 
limit sot to such enjoyment, and it would pro* 


(1) [1910] 34 Bom. 106=4 I. C. *255. 
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bably now he held that such property stands on 
tho same looting as any other purchased pro¬ 
perty of his separate estate. A contention to the 
contrary was abandoned in tho case of Qooroo 
Pershad Roy v .-Deice Pcrshad Teivarec (2).'* 

Then the judgment refers to the case 
of Visalatchi Ammal v. Annasamy Sastry 
(3) which said : 

• “The language both of the texts and the com¬ 
mentaries scorns to us as at present to indicate 
that the rule was intended to apply strictly to 
hereditary property of which the members of the 
family had been violently or wrongfully dis¬ 
possessed or adversely kept out of possession for 
a length of time : ‘property unjustly detained 
which could not be recovered before* is the 
import of the ordinance of Manu, Chap. 9, 
Sloka -209.” 

This is not a case of a family being 
violently or wrongfully dispossessed or 
adversely kept out of possession of the 
suit property. What happened was that, 
it was put up for sale by the revenue 
authorities on account of arrears of 
revenue and was purchased by one of the 
members of the family. Therefore unless 
it can be shown that it was purchased 
out of the joint family purse or was 
thrown back into the joint family pro¬ 
perty, it booamo the private property of 
thopurohaser. The judgment of the Court 
boiow must be confirmed and the appeal 
dismissed with costs. 


Ct.p./k.k. 


Decree confirmed. 


(2) [1866] C W. R. 63. 

■3) [1869-70] 5 M. H. C. R. 150. 
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MACLEOD, C. J. AND HEATON, J. 
^ntamani Eargovan and others 
Plaintiffs—Appellants. 

... v * 

Ratanji Bhimbhai and others— Defe 
aants—Respondents, 

Second Appeal No. 456 of 1919, Dec 
ded on 3rd March 1920, from deoi.it 
of Asst. Judge, Surat, in Appeal No. f 

Easement. Act (5 of 1882), S. 28-Exte 
and mode of enjoyment of ea.ement >. fix, 

den« te "k? B c° f ab.ence of e, 

cannot h h ° f J W * y f °J per * on *- c»«-t. et 
ir “ ,ed ** r< 6 ht of way for »weeD< 

/ tuA d *v, S ‘ 28 fche oxtent of any oasemor 
mS/iJn 11 “•Moment of necosaity), and ti 
mode of its enjoyment must be fixed with rofe 
once to the probable intention of the pa tiel 

SuW’M 0 ^ Whi S h th ° r ‘ 8ht impised 

SSESt tho absenoe of evidence ns to sue 
A P, ‘ rp0B0 .' a ri8ht Of way of a, 
any’otherktad." 0 * ,n ° lud ° “ rish ‘ of wa >’ 

Tjsrz 

removing night-soil. fP 238 0 ! 


G . iV. Thakor --for Appellants. 

M. H. Mehta —for Respondents. 

Macleod, C. J.—The plaintiffs sued 
for an injunction against defendants 1 
to 3 restraining them from using the way 
in question as a way for Bhangis. and 
other persons of an untouchable class, 
to clean the privy intended to be erected 
by them. The plaintiffs' claim has been 
rejected in both Courts. Defendants 1 
to 3 are the owners of a house which is 
marked on the left side of the plan, and 
they instituted Suit No. 623 of 1912 
against the present plaintiffs and defen¬ 
dant 4 to establish their right of passage 
for persons, cattle, carts, etc., over the 
open ground in front of the houses of the 
then defendant. The then plaintiffs’ 
right of easement was held to be proved 
to a passage of six feet in width, and a 
decree was passed in their favour together 
with an injunction for the removal of 
the obstruction placed by the then defen¬ 
dant. At that time, tho privy in the 
defendants’ house was situated at the 
opposite end of their promises, and there 
was no suggestion during the proceed¬ 
ings in that suit, that the defondants had 
ever used the road, or the ground over 
which they claimed the right of way for 
the purpose of removing night-soil from 
their privy. They now wish to alter the 
position of the privy, and claim that they 
are entitled to a passage for tho Munici¬ 
pal sweepers carrying night-soil from 
their privy over the passage which is 
referred to in the decree in Suit No. 623 
of 1912. 

Under S. 28, Easements Aot, the extent 
of any easement (other than an easement 
of necessity), and the mode of its enjoy¬ 
ment must bo fixed with reference to the 
probable intention of the parties and the 
purpose for which the right was imposed 
or acquired. In the absenoe of evidence 
as to such intention and purpose, a right 
of way of any one kind does not include 
a right of way of any other kind. There-! 
fore when this right of way was fixed by 
the decree in Suit No. 623 of 1912, it 
is quite clear it was never intended by the 
Court to hold that the then plaintiffs 
bad acquired a right of way over this 
ground for the Municipal sweepers re¬ 
moving night-soil from their privy. 

Taking into consideration the condi¬ 
tions in this country, it seems to me 
that if a party is able to prove that ha 
has used a certain way for himself a-d 
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his servants fluring the time require*! hy 
the Easements Act. the Court, holding 
that he has a right of way, is bound to 
consider the evidence in the case, and 
decide in what wav oxactly the right of 
way claimed has been used. 

We have been referred to the case of 
Esnbai v. Duviodar Ishvardas (1). That 
was a case where the plaint ill claimed 
an casement of necessity, and different 
considerations apply in the case of such 
an easement. Here there is no question 
of an easement of necessity. That would 
only arise supposing access to the defen¬ 
dants’ property could only he obtained 
through the passage over the plaintiffs' 
land. 

A very similar question arose in Na- 
rni/anachanja v. Gann, S. A. No. 255 of 
1919, decided on 13th February 1920. 
The plaintiff there proved that he and 
his people had a right of passage over 
the plaint ground, and ho sued to obtain 
a perpetual injunction restraining the 
defendants from obstructing bis sweeper. 
But it was proved * that the plaintiff had 
erected a privy within live years of the 
suit, and that before his right of passage 
over the plaint ground had been acquired 
the passage could never have been used 
by the sweepers carrying night-soil. It 
was held in the lowor appellate Court 
that the right which the plaintiff had 
established did not. include the right of 
passage for a sweeper carrying nifeht- 
soil. That decree of the lowor appellate 
Court was affirmed by us in second 
appeal. 

In ray opinion therefore it was never 
intended, when the Court passed the 
decree in Suit No. 623 of 1912, that the 
then plaintiffs should he bold to have a 
right of passage over the way for their 
sweepers carrying night-soil because 
fcnero was no evidence whatever that 
the then plaintiffs had used the passage 
for thoir sweepers, and if such a passage 
had been olaimed, we cannot say what 
the Court would have decided. The de¬ 
cree in that suit upholding the then 
plaintiffs’ claim to a right of way must 
he strictly construed according to the 
facts of the case, and to hold now that 
the right of way of the present defen¬ 
dants for themselves and their servants 
should he extended so as to include a 
right of passage for sweepers carrying 
night-soil would bo going, in my opinion, 

(1) [1892] 1C Bom. 655k 
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further than the decree intended. I think 
then that the appeal must be allowed 
and the plaintiffs’ claim decreed with 
co-ts throughout. 

Heaton, J.—Defendants 1 to 3 have 
acquired by the decree of a civil Court 
r very extensive right of way over cer¬ 
tain property common to the plaintiffs 
and defendant 4. It is a right of way 
for the passage of persons, cattle, carts, 
etc., to the house of the defendants. Of 
course, it includes everything that is 
properly incidental to such a right of 
way. If for example the defendant at 
the lime that, his right of way was decla¬ 
red by the Court possessed only one cart 
and he afterwards came to possess two 
or three cart9 he would have the right 
of way for all those carts. If his family 
became larger in number, or his servants 
more numerous, he would have the right 
of way for the additional members of his 
family and the additional servants. All 
that is included in the fundamental idea 
of a right of way, and is properly inci¬ 
dental to it. 

But when you come to what is the sub¬ 
ject of contention in this appeal, and 
that is a right of way for Municipal 
sweepers carrying night-soil, you intro¬ 
duce a new olomeut altogether. It cer¬ 
tainly i3 not generally incidental to a 
right of way that a sweeper carrying 
night-soil should use it. Such a person 
is not one of the normal class of servants 
of a household in this country. Even 
in Municipal towns where there are 
privies and Municipal sweepers, oven 
there the passage of a sweeper over a 
particular way is hy no means a neces¬ 
sary feature of the general use of that 
way. Thoro are way9 over which these 
sweepers may pass: aDd there are other 
ways over which they do not pass. So 
that we have in a caso like the present, 
to determine whether the right of way 
as declared did either expressly or im¬ 
pliedly include the light of Municipal 
swoepors to pass ever the way. It cer- 
tainly did not expressly include it. In 
order to say whether it impliedly inclu¬ 
de 1 it, we have to examine the circum¬ 
stances of the case at the time when the 
right of way was declared by the Court. 
At that time there was no privy in exis¬ 
tence which sweepers would roach by 
using this particular way. There was a 
privy, but it stool elsewhere, and was 
approached by a different way altogether 
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and what the defendants have done is 
to remove the old privy, or at any rate 
establish a new one, which can only be 
served apparently if the sweopers are 
allowed to use this particular way. By 
so doing the defendants have introduced 
a new element into the matter which 
the established circumstances show was 
not, and could not have been, in the 
contemplation of the parties or of the 
Court at the time when the right of way 
was declared by the Court. I think there¬ 
fore having regard to the circumstances 
which are established, that the appeal 
must be allowed and the claim decreed 
with costs throughout. 

g.p./r.k. Appeal allowed . 
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Macleod, C. J. and Heaton, J. 

ChJiolubhai Govindji Desai —Plaintiff 
—Appellant. 

v. 

Sccy. of State —Defendant — Respon¬ 
dent. 

First Appeal No. 44 of 1917, Decided 
on 2l9t October 1919, against decision of 
Di9t. Judge, Surat, in Suit No. 9 of 1914. 

Limitation Act (9 of 1908), Art. 14 — Suit 
for possession of river bed leased out by 
Collector—Art. 14 applies—Time runs from 
order of Collector declining to grant claim 
under Bombay Land Revenue Code (5 of 
1879), S 37. 

Articlo 14, Sch. 1, Limitation Act, operates 
to bar a suit to recover possession of lands 
forming a rivor bod loaaod by the Collector, un¬ 
less brought within ono year of the date of tho 
Collector’s order under S. 37, Bombay Land 
Rovenuo Code, declining to entertain such 
claim. 

In computing the period of limitation for 
such a suit in a caso whore the Collector’s order 
was passed bofore Bombay Act 11 of 1912 came 
into force, tho terminus a quo is the date of that 
order. [p 235 c 2 ] 

P. B. Shingne —for Appellants. 

S. S. Patlcar —for Respondent. 

Macleod, C. J.—The plaintiff in this 
suit had been in possession of a piece of 
land measuring 1 aoro and 21 gunthas 
on tho bank of the Tapti river in tho 
village of Katargam in the Surat District. 
He alleges that by reason of such ocou- 
pauoy he haa by law and usage tbe right 
of aooess to the river and to the use of 
the water of the river, and has a right 
to the accretions by alluvion, and that 
defendant 1 in derogation of his rights 
has leased out the land in suit for five 
years to defendant 2, and that defen. 
dant 2 has put up a wire fenoe on or 


tho plaintiff from exercising his rights, 
and has thus caused him a I 099 which he 
assessed at Rs. 100. The Collect o r s 
order is dated 10th July 1912. and pur¬ 
ported to he made under S. 37, Bombay 
Land Revenue Code. It does not appear 
that the Collector had come to a con¬ 
clusion that tho lan 1 leased to defen¬ 
dant 2 was alluvial land within the 
meaning of S. 03, Bombay Land Revenue 
Code. Under that section: 

•'When it appears to the Collector thu the 
occupancy of auv alluvial land which ve*t®, 
under any law for the time being in fore.?, in 
Government, may with due regard to the in¬ 
terests of the public revenue, he disposed of iu 
perpetuity, be shill oner the prior right of occu¬ 
pancy thereof to the occupant; if any, of the 
bank or share on which such alluvial land has 
formed.'* 

That is how the section ran in 1912. 
It has since been altered by Act 4 of 
1913. It is evident from tbe written 
statement that tho Collector considered 
that the land in question was part oi tho 
river bed and was fit for cultivation 
when it was not oovored by water, ind 
that it had been let out from time to 
time-as such land. It seems obvious 
therefore that any olaiin that tho plain¬ 
tiff as occupant of land on the river hank 
had uudor S. 03 to have alluvial land 
offered to him never arose, and ho could 
have no cause of action against defen¬ 
dant l for letting out tho land in the 
river bed to another party. But it is also 
clear that the plaintiff, if he had any 
cause of action, was bound to set aside 
the order of 16th July 1912, and under 
Art. 14, Limitation Act, he was hound 
to file that suit within one year. The 
order of 16th July 1912 was passed 
before Act 11 of 1912 came into force, 
and under S. 11, Bombay Revenue Juris¬ 
diction Act, it is quite clear that time 
must be held, as was held in another 
oase quite recently, to run from the date 
of the order by the Collector, and not 
from the date of the final order which 
was made by the Governor-in-Couuoii on 
16th June 1913. I think therefore that 
the appeal must be dismissed with costs. 

Heaton, J.— I agree. It is quite plain 
from the plaint in this oaso that what the 
plaintiff complains of is thoaot or order, 
whichever it may be, of the Collector 
of 16th July 1912. If that act or order 
was oorreot the plaintiff has no cause of 
action. If it was not oorreot, yot it was 
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an act. or order which requires to bo sot 
aside to enable the plaintiff to obtain 
relief. It was argued that it was ultra 
vires. But that argument has not been 
made good, and cannot be made good, on 
the record before us. Therefore the 
plaintitl only had 12 months from 16th 
July 1912 within which to bring his suit. 
Having failed to do that, his suit was 
rightly dismissed as being beyond time. 

G.r.'R.K. Appeal dismissed . 
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Macleod, C. J. and Heaton, J. 

Ramnath Chhoturam and others — 
Plaintiffs—Appellants. 

v. 

Goturam Iiadhakisan and others —De¬ 
fendants—Respondents. 

First Appeal No. 315 of 1916. Decided 
on 2lst August 1919, from decision of 
Joint First Class Sub.Judge. Dhulia, in 
Suit No. 42 of 1909. 

(a) Hindu Law — Partition — Accounts — 
Manager is not bound to maintain accounts. 

The manager of a joint family is not obliged 
to keep accounts while the family remains joint 
and when a partition is asked for. partition 
takes place of the property us it exists- in the 
hands of the manager. (P ‘2:1 G 0 *2, P *237 C 1] 

❖lb) Hindu Law— F’artition — Effect—Neces¬ 
sary expenses of fomily during partition can 
be deducted from joint funds before division. 

When a suit is filed for partition of joint 
family property, there is a severance of interest 
from the date of the filing of the suit, nud for 
purposes of inheritance and succession the family 
members are no longer considered joint, but so 
far as the family property is concerned, the 
family is considered as one entity until the 
moment comes fordivisiou, and then each party 
gets his actual share. In the meantime, if there 
are any expenses which should bo properly in¬ 
curred by the joint family purse, those oxponscs 
aro takon out of the family property and they 
cannot be debited to any particular co-parconer. 

[P *237 C 1] 

Jayakar and P. Ii. Shingne—lot Ap¬ 
pellants. 

G. S. Rao —for Respondents. 

Macleod, C. J.— This was a partition 
suit filed in 1909. It is not disputed that 
the plaintiffs on the one hand are entitled 
to one-half of the plaint properties, while 
the defendants aro entitled to the other 
half. A preliminary decree was passed, 
and it was referred to a commissioner to 
take the accounts of the family property. 
On his report the defondants liled certain 
objections, and again it was referred to a 
second commissioner to consider the ac¬ 
counts in the light of defendants' objec¬ 
tions and he took the accounts and made 


up a final balance sheet. The result was 
as shown in the final decree of the 
learned Subordinate Judge at p. 3: 

“Tho defendants shall pay to the plaintiffs 
Ks. 4,6*26-10-0 as mesne profits of the Nipani 
lands for tho years 1905 to 1909. They shall also 
pay Rs. 2,878-8-0 and Rs. 704 and Rs. 257.” 

The plaintiffs appealed, and though it 
does not appear in their objections which 
they filed wiiat their real objections were 
to the decree, yet now their counsel has 
objected on the ground that the learned 
Subordinate Judge has not dealt with cer¬ 
tain items which wore found by the first 
commissioner, and objected to by the de¬ 
fendants. In the first place, if it is a 
fact that the learned Judge omitted to 
deal with certain items in the account 
when he was dealing with the commis¬ 
sioner s report, that ought to have been 
printed out to him by the defendants' 
pleader. Now five years after the final 
decree wa9 passed, and without any par¬ 
ticulars having been alleged regarding 
these objections, we aro asked to send 
back the case to the learned Judge so 
that, ho may deal with these items, which 
we are told he has omitted to consider. 
Wo are not satisfied by any means that 
tho learned Subordinate Judge omitted to 
deal with those points, or that they were 
not dealt with by tho second commis¬ 
sioner. Tho second commissioner’s re¬ 
port is extremely full, containing every 
detail of the family property, and at this 
distance of time it is very difficult for us 
to say with any degree of certainty that 
the accounts have not been fully gone 
into, that all the objections havo not boon 
dealt with, and that the learned Judgo 
in dealing with tho commissioners’ re¬ 
ports has not fully gone into every item 
and decided the case after such consider¬ 
ation. We are not therefore disposed to 
accede to tho appellants' suggestions, and 
so far tho appeal must be dismissed with 
costs. 

Now wo have to doal with respondents’ 
cross-objections. They object to the 
plaintiffs being held entitled to claim 
mesno profits for tho years 1905 to 1909. 
I do not understand on what principle 
these mesne profits were allowed by tho 
learned Subordinate Judge. As I havo 
always understood the Hindu law on tho 
point, the manager of a joint family is 
not obliged to keep accounts, while the 
family remains joint, and when a parti¬ 
tion is asked for, partition takes place of 
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the property as it exists in the hands of 
the manager. It may be that the op¬ 
ponents may urge that the manager had 
in his possession family property and 
that he must account for its disappear¬ 
ance, and that was the case in a suit re¬ 
cently before me on the original side. 
But that was a different matter to asking 
the manager to account for tho rent3 of 
the joint family lands, and I think Mr. 
Rao's contention is correot, and that the 
learned Judge was wrong in ordering that 
the plaintiffs should recover their shares 
of the mesne profits from the defendants. 

Then Mr. Rao objected to the marriage 
expenses of plaintiff 1 being deducted out 
of the joint family purse. No doubt from 
the date of suit there is a severance of 
interest, and for purposes of inheritance 
and succession the family members are 
no longer considered joint. But it does 
not follow that thereafter until tho joint 
family property is aotually divided, it 
does remain joint. Otherwise this diffi¬ 
culty would arise: that immediately after 
the suit was filed, the person in charge of 
the family property would have to opona 
separate ledger account for each oo-par- 
conor, and would have to debit to his ac¬ 
count all expenses made on his hohalf. It 
would be necessary to do that if Mr. 
Rao’s contention wore correct. I have 
mover heard of any such procedure being 
followed during the course of partition 
proceedings. As far as the joint family is 
concerned, it is considered as one entity 
until the moment oomes for division, and 
then each party gets his actual share. In 
the meantime if there are any expenses 
which should bo properly incurred by the 
joint family purse, those expenses are 
taken out of the family property, and 
they cannot be debited to any particular 
oo-parconer. Therefore in my opinion 
the learned Judge was correct as regards 
those expenses. 

Then it has been proved that Rupees 
9,429.5-6 were recovered by the deputy 
nazir as guardian of th9 appellants under 
a promissory note of L6th October 1903. 

u 9 ^^ en< ^ an ^ 8 sued to recover their 
share by a separate suit which was re. 
sisted by the appellants successfully, bub 
it was on aocouut of that suit that this 
particular sum was left out of considera¬ 
tion when taking the account of the joint 
famUy property. It i 8 parfeotly clear 
that this is an asset of the joint family 


t»roperty, and that the defendants were 
entitled to half that amount. 

The result of this judgment will be that 
the item of Rs. 4,626-10-0, which was 
directed by the order of the lower Court 
to be paid by the defendants to the plain¬ 
tiffs goes out, and defendants have to pay 
Rs. 3, c; 39-S-0. Against that they will he 
entitled to recover half of Rs. 9,429-5-6, 
so that in the end there will he a balance 
due to them from the appellants. If any¬ 
thing has been paid by the defendants 
under the decree of the lower Court the 
appellants must restore that amount. We 
make no order as to the costs of the 
cross-objections. 

Heaton, J. —I concur. 

G.P./Pi.k. Order accordingly. 
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Heaton, Ag. C. J. and Crump. J. 
Krishnabai Govind Joshi —Plaintiff— 
Appellant. 


W • 

Keshav Qajanan Potbh ire -Defendant 
—Respondent. 

First Appeal No. 61 of 1919, Decided 
on 7th April 1920, from decision of First 
Class Sub-Judge, Poona, in Civil Suit 
No. 556 of 1917. 

Hindu Law-Succession — Female heirs— 
Succession by, is not general rule but excep¬ 
tion—Paternal uncle’s daughter is not go¬ 
traja sapinda. 

As a general rule tho Hindu law is opposed 
to succession of females and suoh female heirs 
as a a vo been recognized as entitled to inherit 
como m as exceptions to tho gonoral rulo. 

A patornal uncle's daughter is not a gotrnia 
sapinda. [P 237 c p ^ Q ^ 

ili. V. Shat — for Appellant. 

Jf. Joshi for Respondent. 

Crump, J. Tho only question which 
arises for our deoision in this oase is 
whether an uncle’s daughter is or is not 
gotraja sapinda. Mr. Bhat for the ap 
pellanfc has sought to argue from a case 
of a sister that this question should be 
answered in the affirmative. It is al¬ 
most sufficient to point out that Mr. 
Bhat has been forced to admit that the 
logioal conclusion of his line of reason¬ 
ing would be that all females must neces- 
sanly be counted as gotraja sapindas. 
We think that this would be contrary to 
the fundamental prinoiples of the Hindu 
law as hitherto interpreted by our Court. 
The lower Court has oorreotly stated 
that, as a general rule, the Hindu law is 
opposed to succession of females and that 
suoh female heirs as have been reoog- 
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nizeu ;is entitled to inherit come in as 
exceptions to this general rule. It is. 
therefore, unsound to attempt to extend 
these exceptions by arguing that there is 
any principle involved in those cases 
where such exceptions are permitted. 
Tee special case of a sister can only he 
justified on the grounds which are special 
tc herseif as has been repeatedly decide! 
in the decisions of this Court. We are 
net prepared to argue from the case of a 
sister to that of more distant relations, 
and to thereby extend the list of female 
heirs further than has already been done 
in this presidency. It is admitted that 
there is np decision which is directly in 
point on this question, and such pass¬ 
ages a3 have been cited to us from other 
decisions do not, we think, bear out the 
line of argument which is sought to bo 
based upon them. In those cases the 
position of a sister is in question, and as 
is well known every case is only an au¬ 
thority upon its own facts. We think 
that the attempt to extend the list to an 
uncle’s daughter must necessarily fail and 
we t herefore dismiss the appeal with costs. 

Plaintiff to pay costs of the respond¬ 
ents and the court-foes which would have 
boon paid if she had not been allowed to 
appeal in forma pauperis. 

Heaton, Ag. C. J.—I concur. 

G.r./li.K. Appeal dismissed. 
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MACLEOD, C. J. AND HEATON, J. 

Malappa Bharmappa and others Ap- 
pellants. 

v. 

Hanmappa Mardeppa and others 

Respondents. 

Second Appeal No. 565 of 1917. Deci¬ 
ded on 21st October 1919. from decision 
of Dist. Judge. Pharwar, in Appeal 

^HinHu °Uw— .Adoption- Widow-Power— 
Widow .uccecding os mother to ™«o 

.on can adopt to her hu.hand-Hu,b.nd . 
death os joint and son subsequently separated 
and not obtaining reversioner s consent are 
immaterial* > 

a Hindu widow succeeding as heir to her son 
xvl’io dies unmarried is entitled to adopt to her 
husband, provided that her son a ad not attained 
ceremonial competence. In such /.'.l ' 
makes no difference that the husband of the ad 
optiu" widow died in union with his co-par 
ccners and that her son separated subsequently 
„nd that the consent of «%£%%$£££§ 
obtained. . . 

77. B. Oumaste —for Appellant?. 

A. G. Desai— for Respondents. 


Macleod. C. J. —The plaintiffs sued 
for possession of a house and a one-tifth 
share of the lands as described in para. 1 
cf the plaint with mesne profits. 

The first plaintiff is the adopted son of 
plaintiff 2, who is the widow of one 
Bharmappi. Bharmappa admittedly died 
in union with his brothers, defendants 1 
to 3 and the husband of defendant 4, 
leaving a minor son Mahadevappa. There¬ 
after there was a partition between 
Manadevappa and his uncles. He died 
unmarried in 1907, leaving his mother 
defendant 2 as his heir. In 1903 she 
demanded her share which the defen¬ 
dants refused in 1903, sinco when they 
have been in possession against her. In 
1909 she adopted plaintiff 1. 

Defendants 2 and 3 in their written 
statement contended inter alia that the 
adoption was invalid, and this is the only 
question which has been argued before 
us in second appeal. The trial Court 
docided in plaintiff's favour. The lower 
Appellate Court however modified the 
decree of the trial Court, holding that 
the adoption was invalid and awarded 
possession to plaintiff 2 only. It must 
be considered now as settled law that a 
widow succeeding as heir to her son who 
dies unmarried is entitled to adopt to her 
husband, provided that her son has not 
attained ceremonial competence I erabhai 
Ajubhai v. Bai Tliraba (l). 

The principle of such recognition is 
that the act of adoption is derogatory of 
no other vested right than those of the 
adopting mother : sea Rajah VcHanki 
Venkata Krishna Row v. Venkata Rama 
Lakskmi Narsayya (2). Qavdappa v. Girt- 
mallavpa (3) and Payapa v. Appanna (4J. 
But it has «been contended that because 
Bharmappa (lied in union, and thereafter 
his widow oould not adopt without the 
consent of his co-rarceners, her right to 
adopt came to an end at the separation 
and could not he revived. No authority 
which is really in point has boon cited 
for such a proposition. Reliance, was 
placed on the decision in Ramknshna v. 
Shamrao (5). but what was decided in 
that case was that when the inheritance 


[1903] 27 Horn. 492=30 I.A. 234=5 Bom. 
L. R. 534=7 C. W. N. 71C=8 Sar. 503 

[1870-7?] 1 Mad. 174=4 I.A. 1=26 W.R. 
2i=3 Sir fOO -3 Sutli. -353 (P.O ). 

[1S95] 19 Bom. .331. 

[1S9J] 23 Born. .327. 

■\£ 02 ] 26 iicui. 526—i Bom. L. iv. 



Eakchangaud.v V. Seov. of State (Macleod. C. J.) Bombay 239 


1920 

of the son has vested in some other heir 
than'the mother herself, her power of 
adoption comes to an end and cannot he 
revived. Nor is the ease of Datto Govind 
v. Pandurang Vina yak (6) of any assis¬ 
tance to us. There A and S were two 
joint brothers. S died leaving a widow, 
who on A \s death succeeded to the estate. 
She adopted a sou to her husband and 
the reversioners objected. The question 
whether a widow, who succeeds to an 
estate not her husband's but as Gotraja 
Sapinda oi the last male holder, in con¬ 
sequence of the absence of nearer heirs 
such as the mother and grandmother, 
could make a valid adoption, was an¬ 
swered in the negative. 

That is not tho question before us in 
this case, which, as far as I can gather, 
has never arisen before, and must be 
decided on general principles. In this 
Presidency no express authorization by 
the husband to the widow to adopt is 
necessary. Only if he is a member of a 
joint family the consent of the co-par- 
oeners is neoossary. In this caso there 
could be no talk of adoption as long as 
Mahadevappa was alive, but it is not 
correct to say that the power to adopt 
must be m the widow at the time of her 
husband s death, and if it is not that it 
cannot arise afterwards. If Bharmappa 
had died separate the power to adopt 
remained suspended, at any rate as long 
as Mahadevappa did not marry or attain 
oeremonial competence. Until the sopa- 
ration her power still remained suspended 
and if Mahadevappa had died in union 
she oould have adopted with tho oonsent 
of defendants 1 and 3. I see no reason 
therefore why after the separation the 
power of adoption did not remain sus¬ 
pended the only ohange being that if 
events happened whioh enabled it to be 
exeroised, there were no longer any co¬ 
parceners whose consent was necessary. 
The rights of reversioners are not vested 
so that her adoption of plaintiEf 1 was 
not derogatory of any vested right. That 
and the condition that the eon’s estate 
has not vested first in some one other 
than herself, are the only two oondi- 
tions which, in my opinion, stand in the 
way of the widow s right to adopt even 

if her husband died in union. 

ft nJ^ r « Qf i OrOfch0 , a f, PQalmusfc bo avowed 
and the decree of the trial Court restored 

w ith propo rtlo nate co sts on defendant* a 

(G) [1903J 82 Bom. 499=10 Bom. L. R. G92i 


and 3 throughout, except that only 
Rs. 400 are allowed as mesne profits. 
Heaton, J.— [ agree. 

g.p/h.k. Appeal allowe d 

A. I. R. 1920 Bombay 239 

Macleod, C. J. and Beaton. J. 

Ranchangauda Irangauda Pa til — Aj>- 
nollant. 

V. 

Secretary of State— Respondent. 

First Appeal No. 299 of 1916, Decided 
on 4th August 1919, from decision of 
Dist. Judge. Bijapur, in Suit No. 2 of 
1915. 

Bombay Revenue Jurisdiction Act (10 of 

l f 7 A V' ?’ 4 4 < a) bar * * uit against order 

of from patilki and for po*.e„ion 

of p.t.llu value S. 4 (•; held not ultra vire. 
by virtue of Government of India Act (1858J, 
Si 65. * 

PIkintilT, who was a v.it.andar pitil, was <lj s - 
in.ssod from his post ami his lifo ictorest in the 
lutilki viUn was forfeited. He brought a suit 
against tho Secretary of State for a declaration 
that tho order of dismissal w* 3 illegal and for 
possession of too v.itau lands ; 

Hcil: (1) that the suit was barred bv the 

sarxw s - 4 w> Bo ““ bw 

(-2) that S. 4 (a), Bombay Rovonuo Jurisdic¬ 
tion Act, was not ultra vires of tho Govorumont 
by virtue of tho provisions of S.G5 of tho Govern¬ 
ment India Act, 18o3, inasmuch as tho plaintiff 
coul.1 not have brought a suit claiming the 
same relief ag.mst the old East Indi i Company. 

Setlur, Ratanlal Itanchhoddas and 
LLiralal J. Kama for Appellant. 

S. S. Patkar— for Respondent. 
Macleod. C. J.-The plaintiff in this 
suit was a sixtoen-anna vatandar patil 
owning 23 vatan lands in the village of 
Talikot in the Distriot of Bijapur. By 
Government Resolution No. 7950 of 26th 
August 1914 it was resolved that Govern- 

hv tL° Pn 0Urr ° d iD U,e ° piDi0n mossed 

by tho Commissioner in para. 3 of the 

memorandum. Sanction was accorded 

to the dismissal of Rachangauda Iran- 

gauda from the post of Revenue and 

Police Patil of the village of Talikot and 

he natGb- I™ ° ^ lif ® ^^rest in 

the patilki vatan of the village. He then 

brought this suit against the Secretary 

of State for India in which the following 

Jhat M "’ a8 d ° laI ® 0d: ^ declaration 

that the order of Government is illegal 

and does not legally effect forfeiture 

withm the moaning of S. 61, Watan Act; 

(b) consequently the plaintiff is entitled 

to possession of the vatan lands w ?h 

mesne profits from date of suit. 
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The District Judge dismissed the suit 
cn ground that it was barred by S. 4 (a), 
para. 1, Bombay Revenue Jurisdiction 
Act. and that as he had no doubt in the 
matter ho was precluded from referring 
the matter to the High Court under S. 13 
of the Act. That section provides that 
subject to the exceptions thereinafter ap¬ 
pearing. no civil Court shall exercise 
jurisdiction with respect to any of the 
following matters : (a) claims against 
Government relating to any property ap¬ 
pertaining to the cilice of any hereditary 
officer appointed or recognized under 
Bombay Act 3 of 1874 cr any other 
law for the time being in force, or of 
any other village officer or servant, or 
claims to perforin the duties of any such 
officer or servant, or in respect of any 
injury caused by exclusion from such 
office or service. 

There can be no doubt that the plain¬ 
tiff’s suit comes within the purview of 
those words, but it has been argued that 
.that Act is ultra vires of Government- in 
its powers of legislation on the authority 
'of Secy . of Slate v. Moment (l) It was 
laid down in that case that the effect 
of S. G5. Government of India Act, 
1858, was to debar the Government 
of India from passing any Act which can 
prevent a subject from suing the Secre¬ 
tary of State for India in Council in a 
civil Court in any case in which ho 
could havo similarly sued tbo old East 
India Company. The appellant there¬ 
fore has to satisfy us that he could have 
sued the old East India Company claim- 
iing the relief which he asked for in the 
present suit. Counsel for the appellant 
was not able to refer us to any authority 
whioh could convince us that such a suit 
as the present one coul 1 havo lain against 
r the old East India Company. Wo were 
referred to Regulations 16 and 17 of 1827. 
But there is nothing in those regulations 
which provide that a claim to inain lands 
was cognizable by the Court of the East 
India Company. That is made clear hv 
the preamble to Act 11 of 1852, which 


states : 

"Whereas in tlio territories of the Deccan, 
Knndeifh, and Southern Mahratta Country, and 
in other districts more recently annexed to the 
Horn bay Presidency, claims against Government 
on account of inams and other estates wholly 
or partially exempt from payment of land 
revenuo are excepted from the cognizance of the 

(1) f 1912] 40 Cal. 391 = 10 I. A. 48=18 I. C. 

22 (P.C.). 


ordinary Civil Courts .... and whereas it is 
desirable that the said claims should bo tried 
aud determined without further delay”, 

the enactment was passed. Then under 
S. 2 the Governor of Bombay in Council 
was empowered to appoint an Inarn 
Commissioner with so many assistants, 
and such subordinate establishment as 
might be necessary for the purposes 
thereinafter mentioned. By S. 7 no de¬ 
cision cr order of the Inarn Commis¬ 
sioner, or of any of his assistants, or of 
the Governor in Council under the pro¬ 
visions of this enactment, so long as the 
same shall be in force under such provi¬ 
sions, shall he questioned or avoided in 
any Court of law. 

It is thus perfectly clear that before 
185S such a claim as the plaintiff's in 
the present suit was not cognizable by 
the ordinary civil Courts. Therefore 
S. 4 (a) (1), Act 10 of 187G was not 
ultra vires. Therefore, in my opinion, 
the decision of the learned District Judge 
was corroot and the appeal must bo 
dismissed with costs. 

Heaton. J. — I agree. There is no 
doubt whatever—it is not pretended that 
there is any doubt on this point—that 
the present suit is barred by S. 4, Bom¬ 
bay Revenue Jurisdiction Act, if that 
section enunciates the law. But it is 
said that the section, at any rate in so 
far as it bars a suit of this kind, is ultra 
vires. It is for the appellant to show 
that this is so. He relies on the case of 
Secy . of State v. Moment (l). That 
throws us back on to S. G5, Statute 
21 and 22 Vic. c. 106. That section 
and the case referred to open up a 
large variety of possible points, but so 
far as we have been able to inquire into 
tbo law as it existed when that Statute 
was enacted, i. e., in the year 1858. it 
is not shown that a suit would have 
lain against the East India Company for 
an act of this kind. In other worJs it 
is not shown that the provisions of the 
Bombay Revenue Jurisdiction Act are 
ultra vires in so far as they affect the 
suit. Therefore I think the appeal roust 
be dismissed with costs. 

G.P./R.K. Appeal dismissed. 
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Macleod, C. J. 

Mahomed Ibrahim —Appellant. 

v. 

Shaikh yjahama'1 —Respondent. 

Second Appeal No. 1104 of 1917, De¬ 
cided on 7th October 1919, from deci¬ 
sion of District Julge, Than*, in Appeal 
No. 303 of 1914. 

Dekkhan Agriculturists' Relief Act (17 of 
1879), S. 15-B (1)—In suit for accounts and 
redemption Court can award interest and 
direct taking of accounts of raesne profits. 

In a suit for accounts and redemption under 
the Dekkhan Agriculturists' Relief Act, a Court 
has power uuder S. 15-B (1) of the Act to award 
interost to the mortgagee and to direct the mort¬ 
gagee to acoount for mesne profits. [P 241 C 2] 

V. B. Virkar -for Appellant. 

D. R. Manerikar for S. S. Patkar*- 
for Respondent. 

Judgment. —The plaintiffs sued for 
aocounts under the Dekkhan Agricul¬ 
turists’ Relief Aot and redemption. Ac¬ 
counts were taken and by the decree of 
the lower appellate Court the plaintiffs 
had to pay into Court the amount of 
Re. 1,961-2-0 with interost at 6 percent 
on the priuoipal amount of Rs. 1,895-0-5 
from date of suit and costs of various 
kinds tho whole amount to be paid by 
instalments of Rs. 300 every year com¬ 
mencing from any date in January 1915. 
The plaintiffs were held entitled to re- 
oover possession of the proporty mort¬ 
gaged at onoe, the mortgagee being liable 
to acoount for profits received from the 
date of suit till restoration of posses¬ 
sion to tho plaintiffs. The mortgagee 
has objected to that part of the deoree 
which gives him 6 per cent interest on 
the one hand and direots him to acoount 
for profits received from the date of 
suit till restoration of possession to the 
plaintiffs on tho other hand. The argu- 

ment was based on the decision of this 
Uourt in Ramchandra Venkaji Naik v 
Ka.Uo Dev,i Deshpande (l). But there 
the facts were entirely different as it 
was evidently held that the mortgage 
had been paid off at the date of suit and 
t was held by the Chief Justice that as 
the aocounts were taken under the Dek- 
khan Agriculturists’ Relief Aot which 

fa * “'ll 6 fav0Qrabla to the mort¬ 
gagor than the mortgage oontraot and as 

nothing was said in the Act as regards 

mosne profits from the date of suit the 

Cou r ^^3^_ontitlQd^though the 

L 0. 890 1915 B ° m : 181=89 *W 687=30 
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mortgage was paid off at the date of 
suit to order the * mortgagee in posses¬ 
sion to hand over mesne profits from 
the date of the suit on wards. But here 
the mortgage is continuing and the 
Court under the Dekkhan Agriculturists* 
Relief Act has taken an account of whatl 
was due on the mortgage up to the date 
of suit and under S. 15-B (l) has directed 
as to what shall happen after the date 
of suit. The Court has allowed interest 
to the mortgagee at 6 per cent and has 
directed the mortgagee to account for 
mesne profits. That the Court was en¬ 
titled to do under the last lines of the 
subsection. It is impossible for me to 
imagine that the learned Judges in the 
Courts below who must have passed 
numbers of decrees of this nature were 
not acting in accordance with their usual 
practice and if that practice was wrong, 
it must have been long before consi¬ 
dered in appeal in this Court. In my 
opinion the decision was correot and the 
appeal must be dismissed with costs. 
G.p./n.K. Appeal dismsssed. 

A. I. R. 1920 Bombay 241 (2) 

Macleod, C. J. and Siiah, J. 

Manchharam IJhiku Patil and others 
—Defendants—Appellants. 

v. 

Dattu Bhiku Plaintiff—Respondent. 

First Appeal No. 185 of 1916, Decided 
on 18th August 1919, from decision of 1st 
Class Sub-Judge, Dhulia, in Civil Suit 
No. 6 of 1914. 

(a) Hindu Law — Partition — Mother — 
Among Sudras mother is entitled to share 
m partition among sons whether legitimate 
or illegitimate. 

Among Sudras the mothor is entitled to a 
share whon tho sons divido the property and 
tho f»ct that somo of the sons dividing the 
proporty are the illegitimate sons of her do- 
cowed husbind cannot mako any diflorouoo in 
the application of tho rulo. [p 242 C 11 

(b) Hindu Law—Applicability—Leva Kun- 
bis 

Leva Kunbls ol Khandoah Distriot aro Sud- 
ra3 'r , . . ^ [P 243 O a] 

Jayakar, Amui Desai, G. N. Thakor 
and D. G. Dalvi—tor Appellants. 

S. S. Patkar —for Respondent. 

Shah, J.— The plaintiffs in this aase 
olaimod to be the illegitimate sons of 
one Bhiku and sued to reoovor by parti¬ 
tion their 3/6th share in tho moveable 
and immovable properties left by Bhiku 
Defendant 1 is the legitimate son of 
Bhiku, defendant 2 is his grandson, and 
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defendant 3 Bhimabai who died during 
the pendency cf the appeal in this Court 
was the widow of Bbiku. Bhiku died in 
July 1912. 

The defence raised was that the par¬ 
ties belong to the Leva Patidar caste, 
and occupied the same status as the 
Leva Patidars in Gujarat and that as 
such they were either Kshatriyas or 
Yaisbyas but not Sudras for the pur¬ 
poses of inheritance. The other defence 
raised was that the mother was entitled 
to a separate share at the partition. 

The first class Subordinate Judge of 
Dhulia came to the conclusion that the 
parties were Sudras and that according 
to the Hindu law the illegitimate sons 
were entitled to half the share of the 
legitimate son. Flo also came to the 
conclusion that the mother was not en¬ 
titled to a share and on the footing of 
these findings he passed a decree in 
favour of the plaintiffs for the equitable 
partition of the property awarding them 
3/5th share as claimed by them. 

From this decree the defendants ap¬ 
pealed to this Court. Defendant 3, as 
I have said, died during the pendency of 
this appeal. Two points have been urged 
in support of the appeal onoisa question 
of law and the other is a question of fact. 

It is urged that the lower Court is 
wrong in holding that the mother is not 
entitled to a share when the illegitimate 
sons divide the property with a legiti¬ 
mate son and grandson. It is clear 
however that the mother is entitled to 
a share when the sons divide the pro¬ 
perty; and the fact that some of the sons 
deviding the property are the illegitimate 
sons of her deceased husband cannot make 
any difference in the application of the 
rule relating to the mother’s share. The 
mother is entitled to a share when the 
sons divide the property and it does not 
matter whether the sons are entitled to 
divide the property equally or unequally. 
In view of the fact that the mother is 
now dead, it is pointed out on behalf of 
the respondents that the point has no 
practical importance. There had been 
no actual division of the property at the 
time of her doath and the lower Court 
did not award any share to the mother. 
According to the decision in Itaoji Bhi - 
kaji v. Anant Laxman (1) it is clear 
that the extent of the share* of the 
thre e illegitimate sons would be the 
'( 1 ) [ 1918 ] 42 Bom. 535=46 I. C. 750. 
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same now. That point therefore dees 
not help the appellants in any way. 

The second question is whether the 
lower Court is right in its conclusion 
that the parties are Sudras. The evi¬ 
dence on this point has been ‘fully 
discussed on behalf of the appellants 
and in view of the fact found by the 
lower Courts as to the customs obtain¬ 
ing in the community to which the par¬ 
ties belong it is not necessary to ex¬ 
amine tbe oral evidence in detail. It is 
found by the lower Court that the 
members of tbe community to which the 
parties belong 

"hive do Vedic rites and Sanskaras prescribed 
for the twice-born classes among them; that 
they have not the chief Sanskara, Muuj, which 
nAke9 a man Dwija; that they weir the sacred 
thread only occasionally; that this occasional 
wearing also is probably of a recent growth; 
that they have all the customs which'one 
should expect among the Sudras, viz., adoption 
of a daughter’s eon and of a sister’s son, divorce. 
Fat marriage, widow re-marriage and nonton¬ 
sure of the widows which are all badges of an 
inferior or unregenerato caste.*' 
as observed by the High Court in Copal 
Narhar Safray v. Hanmant Gancsh Saf - 
ray (2). 

The fact that the members of this 
caste do not ordinarily wear any sacred 
thread and that all the rites which Dwi- 
jas may observe are not observed by them 
is indecisive. It may bo said that many 
members of the Kshatriya and tbe 
Vaishya communities to one of which the 
parties claim to belong do not usually 
wear any sacred thread and that even 
they do not observe all the Brahminical 
rites. The manner in which the cere¬ 
monies are performed is also not very 
helpful in determining whether the par¬ 
ties are Sudras or not. But the finding 
as to certain customs obtaining among 
the Leva Kunbis of the place or the 
district to which the parties belong is 
far more important. The correctness of 
the finding is not questioned before 
us. The fact that the adoption cf a 
daughter’s son or a sister's son is pre¬ 
valent in this community shows that 
the partios are Sudras for it is an estab¬ 
lished rule in this Presidency that the 
adoption of a sister s son or a daughter’s 
son or a mother’s sister's son is permis¬ 
sible only among Sudras without any 
proof of a special custom in favour of 
such adoptions, It is not suggested that 
the practice is based u pon any special 

(2) [1878-79] 3 Bom. 273. 
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oustom in this case. It is possible how¬ 
ever to suggest that suob a practice is 
attributable to a special custom. That 
could not be said of the practice of 
divorce, Pat marriage and widow re-mar¬ 
riage which supports the conclusion of 
the lower Court. It is clear that the 
caste in which these customs are proved 
to obtain can reasonably and properly 
be treated as Sudras and the inference 
of the lower Court based on these facts 
appears to mo to be right.- 
The oral evidence adduced by the 
plaintiffs goes to show that the parties 
are Sudras. In fact one witness who is 
an elderly man and a Bbauband of the 
deceased Bhiku, admits that he consi¬ 
ders himself a Sudra The evidence of 
the sohool-master (Ex. 103) which ap¬ 
pears to be reliable helps the plaintiff's 
case. The parties are Leva Kunbis residing 
at Changdev in the East Kbandesh Dis¬ 
trict. The evidence led on behalf of the 
defendants does not appear to me to es¬ 
tablish any fact of any real value which 
could afford a reisonable answer to the 
inference suggested by the evidence ad¬ 
duced on behalf of the plaintiffs. The 
important witnesses examined on bohalf 
of the defendants are Leva Kunbis of 
other districts and their evidence is not 

of much use. It is urged however that 

l P |uV, r °r tb l ° rjI evid °°°° histori- 
% l Kunbis in the Kbandesh 

£ b k- 0Dg f £ fche 0ame 8t00k *8 the 
Leva Kunbis of Gujarat that they mig- 

rated from Gujarat some oenturies ago, 
Status b r a000rdod the same 

status whmh the Leva Patidars occupy 
m Gujrat and that the Leva Patidars 

S5 ™ 

‘iS tbe Uva Kunbia migrated to 
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toms and status as the Leva Kunbis in 
Gujarat may have retained. The recent, 
history of the caste as disclosed in the 
evidence shows the adoption of customs- 
which are indicative of their presentj 
status as Sudras and that in ray opi-i 
nion is sufficient for the purpose of' 
this case. It is to be noted that fche 
caste to which tbe parties belong and 
which used to be described originally as 
Kunbi caste has recently been described 
according to fche evidence as Leva Kunbis 
and it seems to me that an attempt has 
been made on behalf of fche defendants 
to show if possible a higher status with 
a view to escape fche liability in fche 
present; suit. The description of the 
caste Pajne Kunbis," which was origi¬ 
nally given fco this caste has apparently 
been changed to "Leva Kunbis'* during- 
the last twenty years. It seems to mei 
on the evidence that the ca9fce to which 1 
the parties belong are Sudras whatever' 
may have been fche real status of the 
ancestors who migrated from Gujarat. 

It is no doubt true that the test of 
occupanoy may be applied in determin. 
ing the status of a particular caste. If 
that is applied in this case it may be 
urged that fche occupancy of agriculture 
does not necessarily indicate that the 
parties are Sudras as the occupation of 
agriculture is permissible to fche Vaishya 
caste aooording fco the ancient texts. 
But aooording to those texts agriculture 
as an occupation was permitted fco the 
Sudras also. It is a matter of common 
knowledge that among cultivating classes 
there are many Sudras and fche faot that 
the Leva Kunbis are generally Agricul¬ 
turists is by itself not sufficient to es¬ 
tablish that they are not or oannot be 
Sudras. The conclusion that the par¬ 
ties are Sudras is supported by the re¬ 
marks in Steel's Law and Custom of 
Hindu Castes at pps. 100 and 101 re¬ 
lating to Kunbis. I am satisfied that 


Kbandesh some centuries ago Tt la IZT* "'"J™- 1 satisfied that 
needless in my opinion to examine these CMrTKj 1 tl? n 'V*** by - fcho lower 
passages m any detail and to express • SndrL ^ f "i th,s oa9e arQ 
any opinion as to the status of the f i f a f 0 * 100 ? aud thafc the special 

Patidars or Kunbis in Gnia.„. ._ Leva . rule A a,d dow ° >n the Mitakshara allnw. 


Patidars or Kunbia in Gnj„ a T. LeZ* 

“ g ° r tbe aake °* argument that the 
community to which the partiea belon! 
originally migrated from Gujarat save 8 

kLw Vt? 3 - ag ° and that the Leva 

Kunbis of Gujarat are not Sudras If 

^ <0 no. ThSX“ ^ 8 s 

retained in modern times the same ous- 


-•n ... . -Mitakshara allow. 

ing illegitimate sons certain share in the 
property of their father must be applied 
to this oase. I would therefore confirm 
the dooree of the Court and dismiss the 
appeal with costs. 

Macleod, C. J.—I agree. 

G.P./B.K, Deoree confirmed. 
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Macleod. C. J. and Heaton, J. 

Narhari Han Vaidya —Plaint ill—Ap¬ 
pellant. 

v. 

Amhahai Halkrislina Sansarikar and 
others — Defendants—Respondent?. 

Second Appeal No. 756 of 1917, De- 
cided on 25th August 1919, from decision 
of 1st Class Sub Judge, Nasik, in Appeal 
No. 32 of 1916. 

fa ) Evidence Act (1 of 1872). S. 32 —State¬ 
ment about amount of expenses for particular 
purpose in question contained in will is in¬ 
admissible under S 32 being not against pecu¬ 
niary interest —Memo of accounts by de¬ 
ceased unless made in courseof business is 
also not admissible. 

Where in a suit a question arises as lo the 
amount of inouey sped by a deceased person 
for a particular purpose, a statement in his will 
specifying the amount so spent is not admissi¬ 
ble iu evidence under S. 3*2, inasmuch a9 the 
statement is not made against the pecuniary or 
proprietary iuterest of the deceased. fP 214 C 2] 

A memo, of expenses mido by the deceased is 
also inadmissible in evidence, if it was not 
made iu the ordinarv course of business. 

[P 245 C 1] 

(b) Practice — Evidence—Absence of objec¬ 
tion does not make evidence relevant or 
admissible. 

The erroneous omission before the lower 
Courts to object to the admission of evidence 
decs not make that evidence relevant and the 
High Court must entirely disregard such evi¬ 
dence. [P 215 C 1] 

D, S. Varde —for Appellant. 

D. C. Virkar—lor Respondents. 

Maclecd, C. J. — The plaintiff sued to 
recover possession of the plaint property. 
Rs. 330-8-0 for arrears of rent and future 
rent at Rs. 10 per month until possession 
alleging that the property was ancestral 
property of the plaintiff; that it was al¬ 
most completely built by bis father 
nari; that at tbe time of Hari’s death 
building materials to the extent of 
Rs. 800 were left; that Hari died on 16th 
July 1904; that after Hari s death the 
affairs of the minor plaintiff were looked 
after by other persons; that Annaji, the 
deceased father of the defendants, under¬ 
took to complete the plaint house on 
condition that the building materials were 
to be used; that the house was to be kept 
in repairs out of rent; that Annaji in¬ 
curred expense to the extent of Rs 100 
to Rs. 150 in completing the house; 
that after Annaji's death in 1912. al¬ 
though plaintiff's guaidian demanded 
possession, possession was not delivered. 

Tbe trial Court decreed that the de¬ 
fendants should put the plaintiff in pos¬ 


session of the plaint property; that tho 
defendants should pay to the plaintiff 
Rs. 110 8-0 and interest on Rs. 110-8-0 
at 6 per cent, per annum from the date of 
decree till satisfaction, and that the 
defendants should pay rent at Rs. 6 per 
mensem to the plaintiff from institution 
of the suit till the happening first of any 
one of the three events mentionel in 
O. 20, R. 12 (1) (c), Civil P. C. On ap 
peal the lower appellate Court directel 
that the plaintiff should recover posses¬ 
sion of the house on payment of Rupees 
664-0-0 to the defendants. 

Th9 main question in the suit is what 
was the amount spent by Annaji, tho 
father of the defendants, in completing 
the building? The defendants said that 
the amount was Rs. 730, and they re¬ 
lied upon Annaji's will and a memo, of 
expenses prepared by Annaji, which 
showed that Annaji had spent that 
amount. It does not appear that any 
objection was taken in the trial Court to 
the admission of the Will and tho memo, 
as evidence. The trial Judge hold that the 
memo, was a useless piece of evidence. 
There was nothing to support the version 
of the defendants that Rs. 730 wore 
spent on the plaint house 9*vo the men¬ 
tion made in tho will, and apparently 
the trial Judge did not rely upon the 
statement in the will. 

In appeal again it does not seem to 
have been argued that the will and the 
memo, were inidmissiblo iu evidence. 
The learned Subordinate Judge said that 
Annaji’s relationship with plaintiff an 1 
Annaji's willinguess to complete the 
house at the request of the Panches led 
him to say that Annaji would not nxmo 
a bogus sum in his will. The memo, 
was ca rofully examined by him which 
showed that all the items except the two 
items of Rs. 38-8-0 and Rs. 27-8-0 wero 
spent on the repairs of the house, and 
after taking an account ho came to the 
conclusion that the plaintiff was to pay 
Rs. 664 to the defendants. 

It has now been urged before U3 in 
second appeal that neither tho will nor 
the memo, was admissible under S. 32, 
Evidence Act, and it seems quite clear 
to us that that contention is a sound 
one. as the statement in Annaji's will 
that he had spent Rs. 730 in effecting 
tho roprairs of the house is not a state¬ 
ment made against the pecuniary or pro¬ 
prietary interest of Annaji, nor can it 
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be said that the memo., said to be made 
by him was made in the ordinary course 
of business. The Legislature has provi¬ 
ded that statements made by deceased 
persons shall only be admissible in evi¬ 
dence when certain conditions are ful¬ 
filled. We are staisfied that neither the 
will nor the memo are admissible uader 
S. 32, Evidence Act. But it has been 
argued that in second appeal we should 
not consider the admissibility of this 
evidence as no objection was taken to 
its admission in either of the lower 
Courts. At first sight that seems a rea- 
sonable proposition, as if pleaders in 
the lower Courts do not take objections 
to the admission of evidence, then the 
Judges in the lower Courts do not con¬ 
sider whether it is admissible or not and 
we do not have the advantage of their 
opinion on that question. But it has 
boon laid down by the Privy Council in 
Miller v. Babu Madho Das (l) that the 
erroneous omission before the lower 
Courts to object to the admission of 
evidenco does not make that evidence 
relevant and therefore their Lordships 
in the appeal before them laid down 
that they must, a9 the High Court 
ought to have done, entirely disregard 
that evidence. Following that decision, 
wo must in this appeal entirely disregard 
the will and the memo. The result 
follows that they are not evidence, and 
that they cannot be relied upon to prove 
what Annaji spent on this house. In 
our opinion therefore the appeal must 
succeed and the dooree of the trial Court 
restored. The defendants must pay the 
plaintiff's oosts in this Court and in the 
lower appellate Court. 

Q.P./r.K, _ Decree reversed . 

(i) [1897] 19 All. 76=23 1. aTToS =7 Sar. 73. 
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Marten, J. 

Daisy Amslia Byrgonhi — Petitioner. 

v. 

Wilfred Churchill Borgonhi —Raspon. 
dent. 

Ordinary Original Civil Matrimonia 

?r mt F 0 'o n 2927 of 1919 - Voided on 2nd 
March 1920. 

* Divorce Act (4 of 1869), S. 3 (l)-P.rtie' 
rending within juri.diction though leperateh 
at time of petition—Court ha. jurisdiction tt 
• hear petition. 

n bath Parties to a petition for divorce ar< 
resident within the jurisdiction of tho Court al 


the time cf the presentation of the petition the 
Court has jurisdiction, under S. 3 (1) to hear 
the petitiou, notwithstanding that the parties 
are residing separately from each other. 

[P *24S C 2] 

Campbell —for Petitioner. 

Judgment.—This is a wife’s petition 
for divorce on the ground of her hus¬ 
band's adultery, cruelty and desertion. 

The oaso is undefended but i'iso9 a 
question of some importance, viz., whe¬ 
ther this Court has jurisdiction to hear 
a petition where the parties last resided 
together outside tho jurisdiction, but at 
the date of the petition are residing 
within the jurisdiction separately and 
not together. This depends on the direc¬ 
tions given in S. 3 (l) Divorce Act, 4 of 
18G9, a9 to which High Court peti¬ 
tions under that Act are to bo pre¬ 
sented. 

The point was not raised until after 
the bulk of the evidence had been taken. 
I will accordingly deal with tho matter 
in the same order, and state tho /acts 
first. 

The parties are domiciled Anglo Indian 
Christiana of the Protestant faith. They 
were married at Agra on 31st October 
1898. They reaided at various places after 
their marriage and finally at Muttra, 
which was the last place where the 
parties resided together. That plaoe is 
outside the jurisdiction of this Court 
under the Divorce Aot. There is one 
child of the marriage—a daughter now 
aged 13, and she is and has for many 
years past been maintained by the po- 
titioner- 

The respondent deserted the petitioner 
about 1907, and thereupon the petitioner 
went to live at Agra with her parents 
taking the child with her. For a time 
she lost all trace of her husband. In 
1911 she took legal advice at Lucknow, 
and also asked the police- to trace her 
husband’s whereabouts. In the course 
of that year she received information 
that he was &t Mysore, and later on, 
that he had left Mysore and gone to 
Madras. Iq 1913 the petitioner met her 
husband at Lucknow, He then request¬ 
ed her to return to him and promised 
to reform certain habits of his. The pe¬ 
titioner replied that ho had so often 
broken his promises, that she could not 
rely on hU word, but that if he did come 
and reform she would consider the pro¬ 
posal. He did not, however, come to 
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Lucknow and she heard nothing more of 
him till 1918. 

In Juno 1919, the petitioner obtained 
employment in Bombay and took up her 
residence there, which she has continued 
up to the present date. She then ascer¬ 
tained that her husband had found em¬ 
ployment in Bombay since 1915, first at 
the Military Hospital, Colaba, and sub¬ 
sequently on the K. I. M. SS I nvesliga- 
tor \ The copy of official records of the 
Indian Subordinate Medical Department 
(E\s. J. 1 and 2) to which tbe respondent 
belongs, show that though in 1907 the 
respondent admitted the existence of 
his wife and child, he suppressed that 
fact in 1916 and po$ed as a single man. 
This is quite in keeping with what he 
appears to have done in 1911 judging 
from the letter, Ex. E, which the peti¬ 
tioner received, viz # pretending his wife 
was dead and paying attentions to a girl 
in Madras on the footing that he was 
free to marry. As the result of enqui¬ 
ries at the R I. M. Dockyard, the peti¬ 
tioner found that her husband had gone 
on leave to Bangalore to stay with his 
mother. She accordingly went there 
after him in August 19L9 and had an in- 
terview with him. At that interview the 
husband lost his temper and struck the 
petitioner and also abused her. Police 
Court proceedings followol in which the 
charge of assault was compounded, the 
husband apologized and an order for 
maintenance was made. lu fact, the 
husband only paid one sum of Iis. 75 for 
maintenance and has paid nothing since. 

Later on, the petitioner obtaineJ cer¬ 
tain information as to her husband's 
adultery and on that information this 
petition was filed on 25th September 
1919. Subsequently, on further informa¬ 
tion, the petiti jn was amended and re¬ 
sworn on 20th October 1919. The ori¬ 
ginal petition was served on the respon¬ 
dent on 4th October 1919 on board the 
Investigator in Bombay Harbour. The 
amendments in the petition wore served 
on the respondent on 22nd October 1919 
in Esplanade Road, Bombay. 

As regards the charges of adultory on 
board the Investigator while in Dry Dock 
in Bombav in August 1917. and also on 
shore at Karachi in 1918, I am quite sa¬ 
tisfied that both these charges are made 
out. It is unnecessary for me to go in¬ 
to any details, hut as regards the Utter 
charge, I think it reasonably clear that 
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the Madrasi woman. Maryammal stay, 
mg with the respondent at Karachi is 
the same parson as Maryammal, the 
writer of the Tamil post card (Ex. H.), 
dated the loth Augustl919 and addressed 
to the respondent at the Government 
Dookyard, Bombay, which the petitioner 
saw on making enquiries there. I am 
also of opinion that the oharge of deser¬ 
tion is made out. Further I think that 
the evidence is sufficient to establish the 
charge of cruelty. 

The delay in taking the proceedings is 
I think, explained, and I am satisfied 
that there is nothing before me to lead 
one to suppose that there is anything in 
the nature of connivance or collusion in 
the case. 

As regards the evidence, I may state 
generally that the petitioner impressed 
me favourably on both occasions when 
she wa9 in the witness-box, and that I 
see no leason to doubt her evidence or 
that of the other witnesses. 

That brings me to the point of jurisdic¬ 
tion which I have referred to. That de¬ 
pends on the true construction of the 
following words in S. 3, viz, (1): 

“In this Act, unless there bo something re¬ 
pugnant iu the subject or context in tho case of 
any petition under this Act, 'High Court' is 
that one of the aforesaid Courts within tho 
local limits of whoso ordinary appellate jurisdic¬ 
tion, or of whose jurisdiction under this Act, 
the husbiud and wife reside or list resided to¬ 
gether.” 

What then is the meaning of the con¬ 
cluding sentence? Does tho word “toge¬ 
ther" govern the word “reside” as well 
as the word “last resided,” or does it 
only govern the words “last resided?" 
If, for instance, the concluding sentence 
was written out in full, ought it to run 

“.within . . . whoso jurisdiction. 

the husbind aud wife reside together or last 
resided together” 

cr should it run 

within.whose .... juris¬ 
diction, .the husband and wife reside or 

the husband and wife last resided together. 

Now, I think one very cogent reason 
fer not making the word “together” 
govern the word “reside” is that one 
can hardly imagine any case in which 
tho husband and wife would be residing 
together at the date of the presenta¬ 
tion of a divorce petition. For one thing 
to do so would almost inevitably raise 
the strongest suspicion of collusion or con¬ 
nivance, and load to the petition being 
dismissed. For instance, a wife’s peti- 








1920 


Borgonha v. Borgonha (Marten, J.) Bombay 247 


tion must depend on adultery plus either 
desertion or cruelty. Obviously, in no 
petition founded on desertion could the 
parties be living together at the date of 
the petition. And it is difficult to im¬ 
agine any case in which a wife who is 
•charging her husband with adultery and 
cruelty, would still be residing with him. 
On the other hand, it would be quite na¬ 
tural, I think, for the legislature to 
found a jurisdiction on the presence with¬ 
in the jurisdiction of both parties at the 
date of the presentation of the petition. 
Priraa facie, this would be the most con¬ 
venient forum to try the case. 

It is true that an alternative is given. 
But one can well understand the legis¬ 
lature giving a petitioner the alternative 
of bringing the suit within the jurisdic¬ 
tion of the last matrimonial residence, 
and that the legislature should in effeot 
select this as the sole jurisdiction in 
cases where at the date of the petition 
both parties were nob residing within the 
same jurisdiction. 

Booking at the sentence from a purely 
grammatical point of view, I think it by 
no means follows that the word “to¬ 
gether” governs 'reside." If the printer 
bad put a comma after the word “reside" 
it would, J take it, be dear that "to¬ 
gether” would not govern "reside." Bub 
whether or no there is a comma in the 
original Act, I do not propose to let my 
decision depend on the punctuation whioh 
the printer thought fit to adopt. 

The authorities on the point seem very 
meagre. Despite an adjournment, counsel 
has only been able to produce two cases 
really in point. These cases differ in 
their conclusions and are decisions not 
on S. 3 (1), but on similar directions in 
S. 3 (3), with reference to District 
Courts. 

The first is Nash Durand v. Rebecca 
Durand (I), a decision in 1870 by a Bench 
of three Judges in Calcutta, confirming 
a decree of the Recorder of Rangoon, 
whioh dissolved a marriage on the hus- 
band^s petition. As the Aot then stood 
the Reoorder of Rangoon was the ''DU- 

J'Sf®" *“ V'gu within ths meaning 
of S. 3 (2) and (3). There, at the date 
of the petition, the husband and wife 
were both living in Pegu, hut in dif¬ 
ferent parts of Pegu. There is nothing 
whatever in the report to show that the 
parties last res ided together within t.hn 
W U870] H W. R. 416.-- 


jurisdiction of the Rangoon Court. On 
the contrary, the only matrimonial resi¬ 
dence mentioned in the report is Madras. 
The judgment states at the outset the 
separate residences in Pegu at the date 
of the petition, next states that the case 
is a very clear one. Then, after setting 
oat certain other facts, the learned 
Judges say that the jurisdiction is dear 
from the Record but the Recorder ought 
to have stated in his judgment the facts 
on which that jurisdiction was founded. 
The learned Judges do not specifically 
mention the point I have to decide, but 
it is clear that their attention was ex¬ 
pressly drawn to the question of jurisdic¬ 
tion, and that they thought the Court 
had jurisdiction in that o*90. This deci¬ 
sion must, I think, hive been based on 
the separate residences within the juris¬ 
diction at the date of pe'.ition. Other¬ 
wise, the learned Judges would havo 
committed the very fault whioh they at¬ 
tributed to the Reoorder, viz., not 9bating 
the fact9 on whioh the jurisdiction res¬ 
ted. In my opinion, the case is an 
authority in favour of the present peti¬ 
tioner. 

The other case is one decided in 1892 on 
the appellate side of this Court where by 
a majority of two to one, the Court hold 
that the word "together” governs tho 
word “reside” in S. 3 ( J). They aooord- 
ingly reversed a decree for dissolution of 
a marriage whioh had been passed by a 
Mufas9il Court. The case is Sarah Xavier 
v. Samuel Francis Xavier (2). There 
Bird wood J., and Telang, J., held that 
there was no jurisdiction to hear tho peti¬ 
tion, but Jardine, J., thought there was. 
The facts were that at the date of tho 
petition the husband was in jail at Nag. 
pur, and the parties la9t cohabited at 
Bhusawal, whioh is outside the jurisdic¬ 
tion of the Nagpur Court. Curiously en¬ 
ough, Telang is the only Judge who men¬ 
tions the extreme improbability of the 
parties residing together at the date of 
the petition, and even he only refers to 
the ease of desertion. He says: 

“But the living together seems to me to bo 
tho important matter. I presumo tho words 
about last residence” wore introduced to moot 
suoh 00900, ior instanoe, ns where tho husband, 
having dofiorted tho wifo, thoro is no jurisdiction 
posaiblo based ou a present residence togothor; 
while it may bo assumed that husband and wifo 
must havo livod togother somewhero aftor mar¬ 
riage, and tho jurisdiction would in suoh a oaao 
tuoroforo go unde r tho words Mast rosidod' to tho 

(2) [1692J 1 P. J. m. -- 
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Court of the place where such living took place. 
I think this what was intended, and I do not 
see any such serious inconvenience resulting 
from this construction as to lead one 'to suppose 
th it it cannot have been intended." 

If it had been really present to the 
minds of the learned Judges that the 
legislature could never have contem¬ 
plated the parties living together at the 
date of the petition, I do not think Telang, 
J., and Bird wood, J , would have arrived at 
the conclusion they did. It may he that 
the Court did not have the advantage of 
any argument from counsel, or had only 
an imperfect argument; and this would 
seem to bo borne out by the fact that 
Nash Durand v Rebecca Durand { l) was 
not mentioned by the Court, while, on 
the other hand, the case of Wingrove v. 
Wingrove (3) on the next page was relied 
on by Jardino, J. Wingrove v. Win- 
grove (3) is however clearly distinguish¬ 
able, for. as is pointed out by Birdweod, 
J., one of the parties there was living 
outside the jurisdiction at the date of the 
petition. The only jurisdiction available 
therefore was that of the ‘last residence 
together." 

As regards the question of inconveni¬ 
ence referred to by Telang, J., if the 
Bombay jurisdiction is not available in 
the present case, the parties and their 
witnesses would have to travel over 300 
mile9 from Bombay to get their suit de¬ 
cided. 

There are two other cases from Cal- 
cutta which have been cited to me. Both 
of these are decisions of Fletcher, J., vi/.., 
Bright v. Bright (4) and Francesco Gior¬ 
dano v. Flora Giordano (5). Neither 
case deals expressly with the point be¬ 
fore me, and the actual decisions are ir¬ 
relevant. The latter ciso would however 
be relevant, if Shillong in Assam was 
outside the jurisdiction of the Calcutta 
High Court at the date of the presenta¬ 
tion of the petition in 19*2. There the 
parties lasfc cohabited at Shillong, but at 
the date of the petition wore living in 
Calcutta in separate residences. The re¬ 
port does not show on which particular 
branch of S. 3 the Court was relying for 
its jurisdiction, and as Shillong ap¬ 
pears to he in a Native State, I do not 
think it would bo safe to rely on this 
case without further inquiiy as to the 
facts and jurisdiction. If howeve r Shil - 

(3) [1S70J 11 W. R. 110. 

(4) (190‘j j 3G Cal. 9Gl = 4 I. C. 410. 

(5 j [1913] 40 Cal. 215=20 I. C. 512. 


long was then outside the jurisdiction, 
then the case would be an additional 
authority in favour of the petitioner. 

As regards the parties of this Court, I 
have made inquiries from my brother 
Kajiji, who was Prothonotary for many 
years, and also from the present Protho¬ 
notary, Mr. Malabari. They are both of 
opinion that the practice of this Court 
has been to accept a9 sulliciont founda¬ 
tion for the jurisdiction a residence of 
both parties within the jurisdiction at 
the time of the filing of the petition. 
They have further been good enough to 
assist me by looking up the records of 
recent matrimonial cases in this Cor.it. 
These records certainly tend to show 
that in some petitions the draftsmen 
were relying for the jurisdiction on pre¬ 
sent separate residences within the juris¬ 
diction. But for the moment, no case 
clearly on all four9 with the present one 
has been found. I may however add 
that the present petition was admitted by 
the then Acting Prothonotary Mr. Patel, 
and that an order for alimony under it 
was made by my brother Pratt on 14th 
November 1919, and that the experienced 
counsel who settled the petition aud ap¬ 
peared at the hearing was evidently of 
opinion that the jurisdiction was clear. 

I have considered whether it would 
not be proper for me either to report the 
case to my Lord the Chief Justice, under 
R. 63 of our High Court Rules for hoar- 
by a Bench of two or more Judges, or, 
alternatively, to dismiss the petition 
having regard to Sarah Xavier v. Samuel 
Francis Xavier (2), so that the question 
of jurisdiction might bo determined by an 
appellate Court. But as there is a con¬ 
flict of authority, I think I am entitled 
with very groat respect to the learned 
Judges in Sarah Xavier v. Samuel Fran¬ 
cis Xavier (2), to act on my own opi¬ 
nion of the Act, and nonetheless so be¬ 
cause the parties can hardly be in a finan¬ 
cial position to stand the expense of fur¬ 
ther litigation. 

The conolusion therefore which I have 
arrived at i3 that if both parties are 
resident within the jurisdiction at the 
time of the presentation of the petition, 
this Court has jurisdiction to hoar it 
under the Divorce Act notwithstanding 
that the parties were then residing se¬ 
parately from each other. 

That brings mo to the last question of 
fact, viz., wbother the parties were then 
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re3ideDt within the jurisdiction. It is 
clear that the petitioner was sc resident. 
She was then engaged in a business 
establishment in this city and had been 
so for several months. Her residence 
therefore was “bona Side'’ and not casual 
or as “a traveller" : see Nusserwanji 
Pestonji Wadin v. Eleonora Wadia (b). 

As regards the respondent, his case 
requires more consideration. But I think 
I may fairly hold on the evidence that 
his residence also was in Bombay. It 
appears that during 1917-19L9 he was 
lent by the War Hospital authorities at 
Colaba to the R. I. M. SS Investigator 
which was engaged in mine sweeping 
during part of that time, and that the 
borne port of the Investigator was Bom¬ 
bay. It appears also that on 4th Octo¬ 
ber 1919, when the petition was served 
on him, he wrote to the Protbonotary 
giving the address “SS. Investigator , 
Bombay:” See Ex. K. The post card 
from the Madrasee woman (Ex. H.) is 
also addressed to him at Bombay. The 
amendments in the petition were served 
on him in the streets of Bombay and the 
official statement (Ex. L) shows, that on 
the very next day ho reverted to his 
military service at Colaba. The peti- 
tionor saw him at Colaba Hospital on 
duty there only a few day9 ago and as • 
I think the fair inference is that he has 
been there over since October 1919. For 
these reasons, I think I may hold, as Ido, 
that he was residing in Bombay within 
the jurisdiction of this Court at the date 
of the petition and the amendment there¬ 
of. 


Mr.Campbell did submit an alternatm 
argument to me based on oertain obser 
vations of Sir Basil Soott in Nusserwanu 
Pestonji Wadia v. Eleonora Wadia (6' 
whioh I confess, I have some difficulty in 
understanding. The argument was that 
the High Court preserved its divoroe juris, 
diction under S. 35 of the Letters Patent 
quite irrespective of the Divorce Aot, and 
that therefore I was in a position to deal 
with this matter under the Letters Patent 
irrespective of the Divoroe Act. I how. 
ever pointed out to oouusel that this 
argument appeared to be in flat con- 
tradiotion of S. 4, Divorce Act, whioh 
provides that: 

“ tho , jurisdiction now oxoroised by tho Hich 
Pour la in respoot of divorce a nicnsa cl loro, and 


(0) A. I. R. 1914 Bom. 
Bom. 125. 
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in all other causes, suits and matters matri¬ 
monial, shall be exercised by such Courts and 
by the District Courts subject to the provisions 
in this Act contained, and not otherwise.*' 

Further. S. 45, Divorce Act, which 
embodies the Civil Procedure Code, is 
expressly made “subject to the provisions 
herein contained." One cannot therefore 
rely on S. 29 (formerly S. 17), Civil P. C. 
as if S. Divorce Act, did not apply 
here. Under the-e circumstances, counsel 
did not pursue this line of argument. 
Under S. 3 parties here could clearly go 
to the Court having jurisdiction where 
the parties last resided together. I have 
not therefore a case to deal with where 
there never was any matrimonial resi¬ 
dence, e. g, if the parties had separated 
at the Church door and never lived to¬ 
gether. Isay nothing as to the. juris¬ 
diction in any exceptional case such as 
that. 

In the result, I prononnco a decree 
nisi for dissolution of tho marriage. I 
give the custody of the child to the peti* 
tionor and direct the respondent to pay 
the costs of tho petitioner. Any appli¬ 
cation for alimony may bo left to be 
dealt with in Chambers. 

I wish to add that I think it would be 
convenient if all divoce petitions con¬ 
tained a definite statement as to the 
jurisdiction relied on. This is very 
frequently done already, but it was 
omitted in the present case. 

G.P./r.k. Decree accordingly . 
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Macleod. C. J. and Heaton, J. 

Dalichand Shivram Marwadi — Plain¬ 
tiff—Appellant. 


v. 

Lotu Sakharam Pardhi— Defendant— 
—Respondent. 

Second Appeal No. 818 of 1916, Deci¬ 
ded on 13th October 1919, from deoision 
of Dist. Judge, Khandesh, in Appeal No. 
9 of 1916. 


0^7'!"°! Property Act (4 of 1882), 
^ | 5> i 3 “" Urdlnar ‘ 1 y »cnbo ii not attesting wit- 

69 for . a de0(J to ** regarded as validly 
exooated, it must be signed by two witnosses as 
attesting witnesses; ordinarily a eoribo or writer 
of a document is not intondsd to be and is not 

I c •' J “ 8 Wlt “ e88 - fP 250 C 1. 21 

(b) Evidence Acl (1 of 1872), S. 68— Attest- 
mg witness explained. 

The expression "attesting witness" iu S, 68 
W| tness who has seen tho deed executed 
and who signs it as a witness. [P 350 0 21 
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W. B. Pradhan —for Appellant. 

U. B. Gumaste —for Respondent. 

Macleod, C. J. — Tbo plaintiff filed 
this suit to recover on a mortgage-bond 
the sum of Rs. 100 for principal and 
K$. 100 as interest with costs and future 
interest. Defendant 1 admitted execu¬ 
tion and consideration. But a preli¬ 
minary issue was raised, whether the 
mortgage deed sued upon was valid under 
S. 59, T. P. Act. The learned Judge in 
the trial Court said: 

I examined the pi-ontiff to day and he ad¬ 
mits, as indeed he is bound to do that the deed 
was written and signed at the writer’s house 
whore one of the attestants put his attestation 
on the deed. But tho other witness attested the 
document *in the Sub-Registrar's office. It is 
evident therefore that there is no proper attesta¬ 
tion of the document as required by the Trans¬ 
fer of Property Act." 

The suit was therefore dismissed. 

In appeal the same question was raised 
and tho appeal was dismissed by the 
learned District Judge. It would seen 
at first sight that the juJgments of both 
the lower Courts are perfectly correct. 
But we have been referred to a decision 
of this Court in Govind Bhikaji v. Bhau 
Go pal (l), which was decided after the 
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the document. Reference was made to 
the case of Burdett v. Spilsbury (3), where 
Lord Campbell said: 

" What is the moaning of an attesting wit¬ 
ness to a deed ? Why, it is a witness who has 
seen the deed executed, and who signs it as a 
witness.** 

This we think is the meaning of "at-l 
testing witness in S. GS, Evidence Act, 
and we therefore hold that the writer in 
the circumstances of this case cannot be 
treated as an attesting witness. 

I should myself bo very disinclined to 
bold that in any case a scribe, wherever 
he wrote his name, could he considered 
to sign the document as an attesting wit¬ 
ness, unless ho actually said so in tho 
document. There is a very great differ¬ 
ence between an attesting witness and 
a scribe, and it would seem to me that it 
would lead to attempts to evade the plain 
words of S. 59 and would also lead to 
constant difficulties hereafter, if the law 
was not strictly observed, since parties 
might think that they were executing a 
valid mortgage, if only one outside person 
was brought in to witness the document, 
and evidence would have to ho called to 
show that the scribe as a matter of fact 


decision of tho lower appellate Court. In 
that oase on the evidence the Court said: 

“The writer of the document signed hi? own 
name under tho description of the exeoutant's 
mark. His object in so doing presumably was, 
and the effect of his so doing, in the opinion of 
the Court was, to authenticate tho mark, that 
is to say, to vouch the execution; in other words, 
this last signature was made not as a scribe, but 
as an attesting witness." 

Now if there had been evidence in this 
case that two witnesses had signed as 
attesting witnesses, then no doubt there 
would have been a valid mortgage under 
the provisions of S. 59, T. P. Act. We are 
asked in second appeal in consequence of 
that decision, either to hold on the facts 
in this case that tho scribe putting his 
signature at the end of the document 
would be sufficient evidence that he signed 
as an attesting witness, or to send tho 
case hack to the trial Court to take 
further evidence to show that the scribe 
did 9ign as an attesting witness. This 
(question was considered in lianu v. Lax - 
manrao (2), where it was held that the 
scribe could not bo considered as an at¬ 
testing witness, because his name oc¬ 
curred before tho names of the executing 
parties and formed part of the body of 

(1) [1017] 41 Horn. 831 = 39 I. C. 61. 

f2) [1909] 33 Bom. 44=1 1. 0. 404. 


did sign as an attesting witness. I think 
the cise of Govind Bhikaji v. Bhau Gopal 
(l) must be taken to stand on its own facts. 
•But I also think we must observe tho test 
laid down by the Privy Council in Shamu 
Patter v. Abdul Eadir Rowuthan (4) and 
also in Ranu v. Laxmanrao (2), which in 
my opinion lay down the correct prin¬ 
ciple to he followed, namely, that an at¬ 
testing witness must clearly sign as such. 
Therefore I think the appeal ought to bo 
dismissed with costs. 

Heaton, J.—I agree. Broadly speak¬ 
ing, a scribe or writer of a document is 
not intonded to he andi9 not an attesting 
witness. But be may he such a witness 
in certain case9. It was for example held 
in the case of Govind Bhikaji v. Bhau 
Gopal (i) that tho scribe there was an 
attesting witness. That could only have 
been held on a consideration of the evi¬ 
dence in that case. No evidence has been 
taken in this case to enable the Court to 
ascertain whether the scribe was or was 
not an attesting witness. It is therefore 
not established that ho was. That being 
so, it is not established that the mor tgage 

(3) [1S431 10 Cl A F. 310 = 59 R. R. 105 = 8 
E. U. 772. 

(4) [101*2] 35 Mad. 607 = 16 I. C. 250= 39 I. A. 
218 IP. C.). 
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deed in this case was a duly executed 
mortgage deed. Therefore I think the 
appeal must bo dismissed with costs. 
g.p./r.k. Appeal dismissed* 
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Scott, C. J. and Haywap.d, J. 
Shrintvasdas Lakshminarayan —Plain¬ 
tiff-—Appellant. 

v. 

Ramchandra Ramrallandas — Defen¬ 
dant—Respondent. 

Original Civil Appeal No. 38 of 1918, 
Decided on 31st March 1919. 

Contract Act (9 of 1872), S. 23—Contract 
for aale and purchase of sovereigns held not 
opposed to public policy and commission 
could be recovered. 

Plaintiff was employed as a commission agent 
by the defendant for the purchase and sale of 
sovereigns. He entered into several contracts 
on behalf of the defendant for this purpose and 
tha defendant bicimo liable to him for a speci¬ 
fic sum. The defendant piid a portion of this 
and refused to pay the balance, whereupon the 
plaintiff brought tho presonfc suit to recover that 
balance. Tho defendant oontended, inter alia, 
that tho transactions were against law and 
public policy and that tho plaintiff was not 
cntitlod to sue in respect thereof. The trial 
Court dismissed tho suit, on tho ground that 
tho contracts were opposed to publio policy as 
tending to difoit tho whole scheme of the 
Oovornment finance. The plaintiff appealed, 
and tho mam contention for tho defence was 

policy* ° COntracU wore cor »trary to public 

tha ^ the co,ltractfl did not offend 
against any clear general head of publio policy 
to warrant tho conclusion that, on that ground 

entU^-lT Ua * awlul ; aQd that the plaintiff was 
ontitlsi to a decree for the amount claimed bv 

[P 254 C 2, P 255 0 1] 
Kanga and R. D. N. Wadia—lot Ap- 
pollanfc. r 

Jayakar aud Makanki Mehta — for 
Respondent. 

Scott, C. J —Tim is an appeal from 
a jQdgmanh of Beaman, J. dismissing the 
plaintiff s suit. 

The plaintiff sues for damages occa¬ 
sioned by his upoountry constituent fail- 
ing to perform contracts for the purohase 
o sovereigns entered into for him by the 

plaintiff for the Vaishakh and Jeth Vai- 
das of 1918. 

The damages olaimed were assessed 
as of 1st July 1918 and no objection is 
taken to this date. 

On 22nd August 1918 a noti6oation 

under the Defeooe of India Act(4 of 1915) 

wag issued as follows: 

P ? r9< ? n 8hal1 0011 or Purohase or offer to 

cei nJ P t , r0l T 0 “ D ? 00in for amount ox- 
ceeing the face value of such coin or shall 


accept or offer to accept any suoh coin in pay 
meat of a debt or otbewise for an amount 
exceeding its face value." 

By the same notification ‘coin' was 
defined as coin whioh is legal tender un¬ 
der any enactment for the time being in 
force in British India. 

Undor the Indian Coinage Act, 1S06, 
a sovereign is legal tender for Rs. 15. Tho 
explanation to the notification says that 
for the purposes of the rule the face 
value of the soverign shall be deemed to 
be Rs. 15. 

The oontract having come to an end 
by the defendant’s breach which i3 not 
disputed, the subsequent notification does 
not operate so as to make it an illegal 
contract under the rule stated in Brew¬ 
ster v. Kxtcheli (l); 

"that if H covenants to do a thing which is 
lawful and an Act of Parliament comes in and 
hinders him from doing it, the covenant is 
repealed." 

It is however oontended that the con¬ 
tracts wore illegal in their inception 
under a previous notification of 9th July 
1917 in the following terms: 

"No person shall melt, break up or use other¬ 
wise than as currency auy current gold or silver 
coin." 

But a contract to purohase soveregins 
is not in itself a user of tho coins to bo 
purchased, nor is there any evidence to 
ostablish that tho ultimate buyer would 
use the sovereigns purchased otherwise 
than as a store of ourrenoy to be avai¬ 
lable in the event of the silver or paper 
token currency losing its purchasing 
power. 

There remains therefore for the de¬ 
fence the main contention on which tho 
lower Court hold against the plaintiff, 
viz., that the contracts for breach of 
whioh damages are olaimed were con- 
trary to publio policy. 

It is no doubt open to tha Court to 
hold that the oosideration or objeot of an 
agreement is unlawful on the ground 
that it is opposed to what tho Court re- 
gards as publio policy. This is laid down 
in S 23, Oontraot Aot, and in India 
therefore it cannot be affirmed as a mat. 
ter of law, as was affirmed by Lord Hals. 

v - P, r \f°ntein CansoU. 
dated Mines Limited (2). that no Court 
can invent a new head of publio polioy, 
but the diotum of Lord Davey in fcbe 
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same case that "public policy is always 
an unsafe and treacherous ground for 
legal decision" may be accepted as a 
sound cautionary maxim in considering 
the reasons assigned by the learned 
Judge for his decision. 

The following is, I think, a fair ana¬ 
lysis of the reason* given by the learned 
Judge in the form of numbered propo¬ 
sitions. 

1. The definition of "public policy" is 
not exhausted by saying that only that 
can be said in the eye of the law to be 
against public policy which is either 
penal or ut recognized by Statue or Com¬ 
mon law. 

2. Public policy is a much wider term 
and in its turn capable of sudden exten¬ 
sions under abnormal and temporary 
conditions. 

3 It is doubtful whether such a situa¬ 
tion as that created by wild gambling 
on the part of a very small body of purely 
selfish speculators in Bombay could pos¬ 
sibly exist except under a bimetallic 
system. 

4. In India we have a silver and a gold 
currency between which the Government 
has endeavourei to fix a definite ratio. 

5. The otTeot of gambling in the gold 
coinage has been to disturb that ratio 
and give gold a very much higher rela¬ 
tive value to silver than merely as one 
branch of the currency it ought to 
have. 

6. It is not a question of morality as 
have been the majority of cases where 
in England public policy has been the 
ratio decidendi. 

7. Morality cannot apply to a case 
where the deoisive factor is the main¬ 
tenance at a very critical moment of the 
efficiency of the Government. 

8. Conduct of private individuals tend¬ 
ing to defeat and embarrass the whole 
scheme of Government finance must be 
opposed to public policy. 

9. Money, apart from the metal of 
which it is made, is never intended for 
purposes of sale. 

10. Therefore it ought not to be a 
medium of gambling speculation. 

11. Under a bimetallic system its pub¬ 
lic function cannot be properly discharged 
if speculating in one or other of the 
branches of tbo currency materially 
alters the ratio which the financial 

operations of the Government require to 
* 

be made permanent. 


12. In order to finance great v/ar 
operations and for internal administra¬ 
tion a very considerable mass of gold 
currency was thrown into circulation. 

13. What immediately happened 
showed that the desire for gold not for 
currency but for adornment or hoarding 
was withdrawing the whole of this gold 
currency from circulation and so defeat¬ 
ing the Government s object. 

14. In periods of emergency and crisis 
Government has the right to expect that 
the greed of gamblers shall not be given 
free play so as to disorganise financial 
policy. 

15. In India public policy is at present 
defined by and coincides with the mea¬ 
sures of Gov3rnment. 

10. Therefore in a peculiar case like 
this it would be difficult to get a clearer 
indication of what is opposed to public 
policy than tbo Government notification 
on the subject. 

17. It is not correct to say that tran¬ 
sactions in sovereigns at a price above 
the face value were made contrary to 
public policy in August 1918. 

18. They must have been contrary to 
public policy already. The notification 
merely declares what was long felt, that 
it was contrary to public policy. 

19. If contrary in August it must have 
beeD so in Juno. 

20. The general tenor of the notifica¬ 
tion of June 1917 showed that in the 
opinion of the Government any traffick¬ 
ing in gold coinage was opposed to the 
general interest of the country. So the 
speculators may very well have kuown 
that though within the letter of the 1917 
notification they were running counter 
to its spirit. 

21. In many cases buying a Urge 
quantity of sovereigns may bo legitimate 
and even necessary, but dealings cf the 
kind in suit certainly had no other ob¬ 
ject in view than changing the relative 
values of rupee or sovereign as the bulls 
or boars proved successful. 

Substantially the judgment comes to 
this: 

A. Courts in India are not to bo limi¬ 
ted by English decisions in deoiding what 
is and what i9 not contrary to public 
policy, for public policy is capable of 
sudden extensions under abnormal and 
temporary conditions. 

B. The question of tbo maintenance of 
a bimetallic ourrenoy system is one 
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which does not arise in England. Spe¬ 
culators are able to disturb the equili¬ 
brium of such a system and this is con¬ 
trary to the pulio intetest here in times 
of crisis such as the reoent war. 

C. In India public policy is defined by 
and coincides with the measures of Go¬ 
vernment. The notification of -July 1917 
showed Government wished to prohibit 
the use of gold coins except for the pur¬ 
pose of ourrency. The notification of 
August 1918 shows that trafficking iu 
such coins had for sometime therefore 
been contrary to public policy and spe¬ 
culators should have known that though 
not transgressing the letter of the noti¬ 
fication of 1917, they were running con¬ 
trary to its spirit in offering for sove¬ 
reigns a price higher than'the face value 
as fixed by Indian enactments. 

The objection to accepting suoh a pro¬ 
portion a9 A is forcibly stated in the 
passage from Marshall on Insurance cited 
by Lord Flalsbury in Janson v. Driefon- 
tein Consolidated Alines, Limited (2), 
at p. 491: 

“To avow or insinuate that it might, in any 
cfl6e - be proper for a Judgo to provent a party 
from availing himself of an indisputable prin¬ 
ciple of l»w p in a Court of Justico, upon the 
ground of some notion of fancied policy or ex¬ 
pedience is a now doctrino in Westminster Hnll, 
uud has ft direct tendency to render oil law 
vague and uncertain. A ru le of law. once estab¬ 
lished, ought to remain the same till it be an¬ 
nulled by the legislature, which alone h»s tbo 
power to docido on tho policy or expedience of 
repealing laws or sulloring them to remain in 
forco. What politicians call oxpcdienco often 
depends on momentary conjunctures, and is 
frequently nothiug mora th\u tbo finespun spe¬ 
culations of visionary theorists, or the sugges¬ 
tions of party and faction, if oxpedience there¬ 
fore should ovor be set *up as a found.tion lor 
tho judgments of Westminster Hall, tho ne¬ 
cessary cousequooco must be that a Judge 
would bo at full liberty to dopirt to-morrow 
from tho precedent ho has himself ostab 
lished to-day or to apply the same decisions to 
different, or different decisions to tho sime cir¬ 
cumstances, ns his notions of expedience 
might dictate.” 

The remarks which I have grouped to- 
gother under the head B are general ob¬ 
servations on a technical and very intri¬ 
cate matter which has been considered 
in 1913 14 by tho Royal Commission on 
Indian Finance and Currency. In their 
report, dated 2ith February 1914, the 
Commissioners say: 

“The system actually in operation has never 
been deliberately adopted as a consistent whole, 
nor do tbo authorities themselves appear al¬ 
ways to have had a olear idea of the final object 
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to be attained. To a -great extent this system is 
the result of a series of experiments.” 

In paras 67 and 68 the Commissioners 

express the following opinion: 

67. “With the argument that India should 
be encouraged to absorb gold fer the benefit cf 
the world in general we do not proposo to deal. 
The extent to which India should use gold must 
in our opinion bo decided solely in accordance 
with India’s own needs and wishes, and it ap¬ 
peals to us to be as unjust to force gold coin? 
into circulation in India on the ground that 
such action will benefit the gold using countries 
of the rest of the world as it would be tc 
attempt to refuse to India facilities for ob¬ 
taining gold in order to prevent what adherents 
of the opposite school have called the drain of 
gold to India. In any c.a*e these arguments 
(which it will be uoted are mutually destruc¬ 
tive) are irrelevant to the inquiry which we 
were directed to make and to the terms of re¬ 
ference, which confine us to a report on what is 
conducive to tbo interests of ludi*. They 
raise vast controversies upon subjects which are 
beyond our scope, while giving uo reason for 
tho adoption of either policy, in India’s own 
interest. 

68. “Wo conclude therefore that it would not 
be to India's advantage to encourage an in¬ 
creased use of gold iu the interuapcirculatiou.” 

So much fer general considerations con- 
nected with tho currency system. They 
did not apparently demand before the 
outbreak of the war tho ccntinuanco of 
sovereigns as part of the Indian ourrency. 

Tho learned Judge refers (para. 1 
supra) to a very considerable mass of 
gold cmrency being thrown into circula¬ 
tion during the war. I can find no le- 
forence to this in the recorded evidence. 
The learned Judge probably refers to tho 
issue of gold for the finanoing of wheat 
stated by tho Finance Minister to have 
been 

Rs. 

1917.18 . 92,177.040 

, 1918-19 . 18,385,740; 

(see proceedings of the Legislative Coun¬ 
cil of the Governor-General of 26th Fo- 
bruary 1919). It is referred to in tho 
narrative of the Finance Minister intro¬ 
ducing the finanoial statement for 1919. 
20 (Cl. 15) in connexion with the sil¬ 
ver crisis of 1918 in these words: 

“Our thin lino of rupoos had been precari¬ 
ously supple monied by au issue of sovereigns in 
parts of India whore gold is freoly takou in pay¬ 
ment for tho crops; but tho benefit of this ex¬ 
pedient was transient and its continuance un¬ 
justifiable;” 

also in Cl. 14 it is said: 

"To coin and issue our rolativslv small stock 
of gold would have been wasteful to a degree; 
the pro mi uni upon tho metal would havo driven 
and did in fact drive, any coined gold out of 
circulation immediately; it was an emergency 
ration rather than a ourrency medium. (See pro- 
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ernor-Gencral for 1st March 1919)." 

This narrative introducing the finan¬ 
cial statomont was referred to in the 
argument of this appeal and I propose 
to refer to it again as a public docu¬ 
ment containing an authoritative state¬ 
ment of the financial position of the 
Government in lyiS when the notifica- 
fciou of August was issued from which 
inferences may he drawn as to the policy 
of the Government in issuing it. 

In Cl. 2L I find that from the begin¬ 
ning of 1910 silver rose greatly in value 
and the rupee slowly followed it: 

“It was impossible to face a position in which 
Government would bo turning out rupees at a 
loss and placing a permanent premium on the 
export of its silver currency. It thus became 
necessary to fix a sterling exchange value for 
the rupee which would ensure that our coinage 
would not be liable to bo smuggled out of Iudia 
in indefinite quantities. Accordingly, with effect 
from 12th April, the rate for council drafts was 
fixed on a basis of Is. 6d. per rupeo for im¬ 
mediate telegraphic transfers. . . There was be¬ 
lieved lobe a considerable accumulation of funds 
(in India) seeking temporary investment in 
India for various reasons—taxation was heavier 
in England than here: hopes had been enter¬ 
tained cf a further right in exchange: money 
was being kept handy for post helium develop¬ 
ments: and there was always the uncertainty 
about being able to recall spare money from 
Kuglaud with the same promptitude as in 
former years." 

I think it is fairly obvious that with 
exchange rising substantially above Is. 
4d. per rupee it was to one's advantage, 
other things being equal, to buy sover¬ 
eigns, for the bolder of sovereigns could 
still convert each sovereign for Rs. 15 
which would be worth for foreign remit¬ 
tances much mere than Is. 4d. each. 
Other things however were not equal; 
for the prohibition of the import of gold, 
for which there is always a strong de¬ 
mand in India, had driven that metal to 
premium and drove coined gold out of 
circulation immediately. One etTect of 
the notification of August 1918, if it was 
effective, would bo to practically prohi¬ 
bit the sale of sovereigns and give their 
possessors the benefit of tho rise of the 
rupee only upon exchange of sovereigns 
fer rupees at the treasuries: thus the 
gold which disappeared from circulation 
alter tho wheat purchases of 1917-18 
might bo brought back to tho treasuries. 
This seems to me a possible explanation 
of the notification. 

The evidence in the case, in my judg- 
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ment ; , throws no light on the question of 
public policy raised for the defence. 

There is evidence of a number of con¬ 
tracts for the sale of sovereigns held by 
banks in China and Japan in 1916 and 
1917, not of sovereigns in circulation in 
India. Such contracts were anterior to 
the prohibition of gold imports. 

The proved contracts of 1918 were for 
small amounts which were all closed by 
cross contracts befoio the Vaida days. 

In the judgment of the lower Court it 
is said; 

“We find a small ring of Bombay speculators 
greedily bulling and bearing the gold market, 
some selling and some buying with no other ob¬ 
ject than either to depress or raise the value of 
the sovereign relatively to the rupee—some 
three or four inilliou sovereigns at least appear 
to havo been nominally bought and sold between 
these bulls and hears. Of course there are many 
cases in which bu>iog a large quantity of sove¬ 
reigns may l>o prefect!)- legitimate and even 
necessary in the interests of trade, but dealings 
of tho kind I have before me certainly had no 
other object in view than changing tho relative 
values of the rupee and sovereign according as 
the bulls or bears proved successful." 

I do not find anything to support these 
conclusions in the recorded evidence. 
Out of four witnesses examined Ramdas, 
the plaintiff, in answer to the question 
“Instead of buying gold people used to 
buy sovereigns and melt them down into 
ornaments?'' said: 

“I don't know; I can't say. They certainly 
hoarded sovereigns just like gold and other pre¬ 
cious 6toues and metals. The piecegoods mer¬ 
chants made large profits as they bought sover¬ 
eigns and stored them." 

Chhotalal, when asked “What did your 
master want all these sovereigns for?” 
(i. e., those imported from China and 
Japan) said: 

“The people in the bazaar wanted them, so we 
bought and sold to them. How can Isay for 
what tho people in tho bazaar wanted them? I 
have never seen any sovereigns brokeu up and 
melted." 

Narandas, to the question: “People buy 
them, break them up or melt thero?' , said: 
“How can I possibly know that?" 

P. ,M. Dalai, while admitting that 
some sovereigns were broken up and 
melted, said purchased sovereigns were 
also used for hoarding. They needed gold 
after the prohibition of import and got it 
by buying sovereigns. The premium on 
gold did not affect the purchasing value 
of the rupeo or any note. Tho exchange 
valuo of tho rupeo had in fact gone up 
considerably. 

Tho conclusion must, I think, be that 
no clear general head of public policy 


254 Bombay Sbrinivasdas v. Ramchandra (Scott, C. J.) 

ceedings cf the l egislative Council of the Gov- 
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,oan bo evolved wbioh would justify the 
;Court in holding the contracts in suit 
unlawful on that ground. 

This is apparently the conclusion to 
which the learned Judge himself is driven 
when he falls back in the last part of his 
judgment on the notifications of June 1917 
and August 1918 as indicia of what is 
contrary to public policy in connexion 
with the gold currency. 

But if the case is to bo decided on the 
notifications, the contracts must be shown 
to bo forbidden by law and would then 
fall under the first head of S. 23, Contract 
Act, and any reference to public policy 
would be irrelevant. 

I have already stated why, in my 
opinion, the contracts are not obnoxious 
to tbe notification of June 1917 and why 
they are untouched by the notification 
of August 1918. 

Those notifications were, so far as I oan 
judge, emergency measures: the first 
aimod at the prevention of melting or 
other misuse of current gold coins; tbe 
second was perhaps devised to tempt back 
hoarded gold coins to the treasuries. 

We set asido tho decree and pass a 
deoreo for tho plaintiffs for Rs. 6,755-13-0 
with interest from 1st July 1918 to 
this date. Costs and interest on judg¬ 
ment at 6 per cent. 


Hayward, J.—I concur, but desire t 

tion SOmQ r ° mark9 on fche Propos 

The Coinago Act 3, of 1906, made gol 
coins legal tender at tho rate of Rs 1 
to the sovereign. But it did not proh’ib 
their use otherwise than as ourrono' 

° f India Act Notification i 
the 29th Juno 1917 prohibited their u £ 
otherwise than as ourrenoy. The partu 
to these proceedings entered into traneac 
tions for the sale and purchase of col 
sovereigns not at ourrenoy but at bullio 
rates for deliveries in May and June 19If 
The Defence of India Act Notification c 
22nd August 1918 prohibited sales an 
° 9 ° V0rei 6 n3 at mere bullio 
0ub3taQt , la l dispute betwee 
H 0P 9 T as whether their transac 
and 8 hr re fc r° 3 V0,d as oon trary to la< 

s If.aZA ?™' tho 8 

It was conceded by the learned Judg 

nnf vn% ml tha transactions we? 
not void as contrary to law, as the evi 

denoe did not establish any intention t 


use the sovereigns otherwise than as cur¬ 
rency contrary to the notification of tha 
29th June 1917, and as they took place 
before tbe notification of the 22nd August 
1918 making the sales and purchases of 
sovereigns at mere bullion rates unlawful. 
But it was held that the transactions 
were void as contrary to public policy as 
deducible from the subsequent notifica¬ 
tion of fche 22nd August 1918, wbioh, it 
was held, rendered unlawful "this traffick¬ 
ing in one branch of fche currency dur¬ 
ing fche great war.'* It was conceded by 
fche learned Judge that fche transactions 
would not have been void as oontrary to 
public policy in tho sense of the princi¬ 
ples guiding public opinion as understood 
by English Judges and that it would be 
difficult “to give a convincing, logical and 
theoretical reason" for holding them op¬ 
posed to public policy; hut ho did never¬ 
theless so hold them and observed: 


thit keopmg °ur °y° oq tho transactions with 
which I am dealing, there is no question of roal 
public policy in tho sense of widespread public 
opinion one way or tho other ... It would bo 
absurd to suppose that tho millions and millions 
ol peo.-Io, many of whom have never seen a gold 
coin in their lives, could possibly have any 
opinion ono way or the other as to tho policy of 

T^ Ct L- - ; so P robabl >’ in a very peculiar 
case of this kind it would bo difficult to got a 
clearer indication of what is or what is g uot 

docKrfn V than tho Government 

^° 1 ^ Ati . oa °“ subject. Policy might of 

bu^ b tha?'? M \ Q; : V 01 '? mi « ht bo unwise* 
but . . that which is undortaken by a rosoon- 

siblo Government is part of its policy and wMch 

oan not bo criticized by tho vast majority of thoso 

t icoctly or indireotly aflooted by it must 

ix r t*r K tho b ° iD « p^iic SioV. 

acts declared by tho Govommont ns likelv to 
Ucna'af* h# r* a ° UI m»inteoance or oporl- 
lo “all vUWn ,C y W °, Uld 0rdiQaril >' >*> UkoQ 

Sts s i 

moasures of Government." tb 


. .V t & on ims ap- 

pea! that tho learned Judge ought to have 

been guided by the diota of the English 
nf d Sr 8 Ki and t0 haVa °* tended fcHo law 

Aof so as to V U l d °\ S - 93 ’ CoDt ™°t 
Act, so as to comprehend all the political 

policies from time to time of the Govern- 
moat in India. 

It behaves therefore to examine in 
Home detail the diota of the English 

Judges. It is true that assertions of the 

t W od 0 nf d « ,S °- 6 tlOn .T- 6Sted in th « j^ioiary 
Pollonk T °R PU h ° P ° lioy Waro ,nR de by 

Pollock. .0. B„ in the leading ease of 
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Egerton v. Earl Brownlow (3). But dis¬ 
tinctions between the public good and 
political policies were drawn by Alder- 
son and Parke, BB., who expressed the 
preference for leaving extensions of the 
law in the matter of public policy to the 
legislature. This case has been con¬ 
sidered in detail by Sir Frederick Pollock 
at pp. 315 to 318 cf the Seventh Edition 
of his Principles of Contract and he came 
to the conclusion that the final decision 
of the House of Lords depended not upon 
any extension of the law but, upon the 
ground that the particular limitations in 
the will of the Earl of Bridgewater had 
a manifest tendency to the prejudice of 
good government and the administration 
of public affairs and that this tendency 
had already been perfectly well recog¬ 
nized as contrary to public policy as 
understood by the Courts. It was said 
by Sir James Colville in the case of Evan - 
turd v. Evanturel (4): 

'’that tbo determination of what is contrary to 
the so called 'policy of the liw* necessarily vines 
from time to tituo . . . th it the rule remains, 
hut its application varies with tbo principles 
which for the time being guido public opinion," 
but Jessol, M. R-, observed in the case cf 
Printing and Numerical Registering Com¬ 
pany v. Sampson (5) that: 

••you are not to extend arbitrarily those rules 
which say that a given contract is void a3 being 
against public policy, because if there is one 
thing which more th in another public policy 
requires is that . . . contracts, when eutere«l 
into (reelv and voluntarily, shall he hetd sacred 
and shall be enforced by C ourts of justice." 

It was also said by Lord Bramwell 


‘ Judgc 3 are more to be trusted as interpreters 
of the law than as expounders of whit is called 
public policy" 

in his remarks against the extension of 
this branch of the law in Mogal Stcrnn- 
ship Company v. McGregor, Gow 4 Co., (6); 

and Lord Halshury stated that 
“it is inevitable that tbe particular c»so must be 
decided bv a Judge: be must find tbe facts and 
ho must decide whether tbe facts so found do or 
do not come within the principles . . . that is a 
principle of public policy recognized by the 

when denying that a new head of public 


( 3 ) ri8S3] 4 It. L. Cas. 1=23 ... J. Ch. 318= 
' JH Jur. 71=04 R. R. l=St. Tr. (n.s.)19G= 

10 E. R. 359. 

(4) [1874] 6 P. C. 1=48 L. T. (P. C.) 5^—31 
Tj T. 103=23 W. R. 32 (P. C ). 

( 5 ) |1875] 19 Eq. 402=44 Ij. J. Ch. 705—32 L. 


(5) [1875] 19 Eq. 

T. 351=23 W. R. 403. 


(G) [{s92)~A. C. 25=01 L. J. Q. B. 295=00 L. 
T 1=40 W. R. 337=7 Asp. M. C. 12C=5C 


J. P. 101. 


policy could be invented by a Court in 
the case of Janson v. Driefontein Con - 
solidated Mines, Limited (2). There is 
finally the dictum of Farwell, L. J., in 
the case of Ilgams v. Stuart King(7) that 
"the dcctrinc of public policy is regarded new-a- 
davs as one rather for the legislature than the 
Courts r * 

It seems to me that those dicta apply 
with peculiar force here. The present 
transactions w ero not immoral and were 
not manifestly opposed to the public 
good or to good government. They were 
not proscribed by public opinion for there 
was no public opinion. They were at 
the time permitted by the Government. 
It was indeed impossible to give any 
"convincing, logical or theoretical rea- 
son" for holding them opposed to public 
policy. It was however felt that they 
amounted to 'trafficking in one branch 
of the currency during the groat’war" 
and that they therefore must have been 
opposed to tha public financial policy, 
which "might bo mistaken or might bo 
unwise’’ and wherein experts notoriously 
differ, because that trafficking was sub¬ 
sequently prohibited by the Government. 
These were surely strong reasons for 
applying tho dicta cf the English Judges 
and for leaving the exposition and pro¬ 
tection of the public financial policy to 
tho Executive Government and the legis¬ 
lature. There was, in my opiuion, no 
substantial justification for holding that 
those dicta should he disregarded by 
Judges in India and that public policy 
should ho interpreted under S. 23, Con¬ 
tract Act, as comprehending all tho poli¬ 
tical policies from time to time of the 
Government of India. 

g.p./r.k. Appeal accepted . 

' (7)179033 2 K. B. G9G=77 L. J. K. B. 794=99 
L. T. 424 = 24 T. L. R. G75. 
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MACLEOD, C. J. AND HEATON. -T. 

Jivraj Baloo Spinnittg and Weaving 
Co., Ltd. —Appellants. 

V. 

Champsey Bhara and Co. Respond- 

° Original Civil Appeal No. 29 of 1919. 
Decided on 29th duly 1919, from deci¬ 
sion of Pratt, J. . , . ., . , 

(a) Arbitration—Award can be «et aside lor 
error of law-Wl.at is. error of law is pointed 

° U A Court will set asido an award if there is an 

error of law patent on the face of it. 
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Where a rule binding on the parties to an ar¬ 
bitration lays do'.vu that in no C3se is a parti¬ 
cular party liablo to p3>* a sum of money as da¬ 
mages or compensation, then an award directing 
that party to pav a sum of money is bad on the 
face of it in point of law. [P 253 C 1,2] 

(b) Bombay Cotton Trade Association Rules, 
R. 52—Buyer refusing cotton on non-appro¬ 
val of tender has two options open and is 
not liable for damage for non exercise of 
either option. 

Under R. 52, Rules of the Bombay Cotton 
Trade Association where a buyer refuses the cot¬ 
ton on account of non-approval of tender, he may 
erceroise cither of two, options viz., he may buy in 
the market at a reasonable rate on the account, 
risk and expense of fcho seller or he may invoice 
the cotton back to the seller at the market rale 
of the day, upon which the final award is made 
but he is not bound to exercise either of these 
opinions, and the failure to exercise either of 
these options does not render him liable to pay 
damages to the seller. [P 25 s 0 2] 

(c) Civil P. C. (5 of 1908). Sch. 2, Para. 15- 
Award imposing liability not provided by con¬ 
tract—Award can be set aside. 

Whore an award imposes a liability on a party 
•which cannot possibly be said to have been pro¬ 
vided for by the contract between the parties on 
a proper construction of its terms, there is an 
error of law patent upon the face of the award 
which entitles the Court to set it aside. 

[P 259 C 1] 

Per Heaton % /.—Where an award imports by 
reference tho contraot rules and correspondence 
bctwcon the parties and then contravenes one 
of the rules, it can properly bo said that there 
is an error of Jaw patent on the face of tho 
award. fp orn o 1 ni 

(d) Contract Act (9 of 1872), S. 80-Buyer 

da 8 mage^ e,eC,in8 8 °° d ‘ cannot be ,iable for 

t0 , th0 « eneraI Provi9ion S 
a( the Cod tract Act and to tbo Common law 
that n buyer who has rightly rejooted goods teu- 

< Jh^. <1 M n K Daer “ conln Y;‘ ° f purohase and sale 
should bo in any way liable to the seller. 

Kanga and Desai —for Appellants. 

i>etalv 2 d and Captain — for Respond, 
enfcg. 

Madeod, C. J.-This is an appeal from 
fcbe deoision of Pratt, J. 

The appellants, the Jivraj Balco Spin, 
ning and Weaving, Co. Ltd., filed a peti¬ 
tion to set aside an award in favour of 
-the respondents Messrs. Champsoy Bhara 
& Co., which had been made in the fol- 
lowing oircum9tanoe9. 

° D 1 ! th , ? Uen ?, fc 1918 tha respondents 
•contracted to sell to the appellants 100 

bales New Machine Ginned Fully GoSd 

Mundra Cotton at Rs. 905 a candy deH 

v ery 1st October to 25th November 

° n * th September 1918, a similar con- 

t ”® fc was made for the sale of 100 bales 

at Rs. 950 a candy. Both the said oon- 

•traots were subjeot to the Rules and Re- 
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gulations of the Bombay Cotton Trade 
Association. Ltd. 

Against the said contracts the respon¬ 
dents tendered cotton. Surveys were held 
and in each oase the arbitrators made 
awards giving an allowance of Rs. 10-8 
per candy. These awards were confirmed 
on appeal by tbo Appeal Committee. 
R. 52. Bombay Cotton Trade Association 
Rules lays down what are the buyer’s 
rights if the tender is not approved. If 
the final award for inferiority of quality 
bo in excess of Rs. 5 a candy, the buyer 
shall have tho option either to take the 
cotton at the allowance fixed by the ar¬ 
bitrators or the Appeal Committee, or 
upon giving notice in writing to tho seller 
and original tenderer to refuse the same. 

Accordingly, on 25th November, the 
appellants gave the respondents notion 
that they refused tbo cotton tendered. 

The rule then provides that if the buyer 
refuses the cotton he may either buy in 
the market at a reasonable rate on ac¬ 
count. risk and expense of the seller or 
invoice it back to the seller at tbo market 
rate of the day upon whioh the final 
award shall have been made. In the 
event of tbo buyer exercising his option 
of invoicing tho ootton back to the soller 
at the market rate of theday upon whioh 
the final award has been made, he shall 
notify his immediate soller and tho ori 
ginal tenderer within 24 hours of the ar¬ 
bitration and/or appeal, if any, being 
finally disposed of. 

The appellants did not exercise either 
of the options mentioned in tbo rule Tho 
obviens reason was that the market had 
fallen. 


: f : 1 respondents 

k ■ “ l Ppe l l * nts ° laimin 8 Ru P^ 

25,000, being the difference between the 
contract rates and the room rates when 

^°°° fcton ™l r *i 6Ot0d ; The quants 

replied on 30th November that the oon 
tracts were broken and therefore they 
were not liable to tho respondents 

1 ?, eC0mhor th « respondents 
wrote that they proposed to refer the 
matter to arbitration under the provi- 

The appellants replied that they were 
not bound to refer the matter to arbi- 
tration. 

At the request of the respondents the 
Association appointed two arbitrators 
under the rules to dooide the alle-od 
olaim preferred by the respondents. Thu 
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appellants submitted their contentions 
to the arbitrators in writing. 

On 23rd December the arbitrators pub¬ 
lished tbeir award. 

After reciting the contracts above men¬ 
tioned the rejection of the cotton tender¬ 
ed, the claim of the respondents, and the 
denial of liability by the appellants, the 
arbitrators awarded and directed that 
the appellants should pay to the res¬ 
pondents the sum of Rs. 25,000. 

This award was confirmed by the Ap¬ 
peal Board on 9th -Tune. The appellants 
thereupon filed a petition to-set aside the 
award. It was argued before the learn¬ 
ed Judge (1) that there was no dispute 
which could be referred to arbitration. (2) 
that the arbitrators had no jurisdiction, 
(3) that there was an eiror of law patent 
on the face of the award. All these ob¬ 
jections were held to bo untenable and 
the petition was dismissed. 

In the view I take of the proper con¬ 
struction of R. 52, a dispute could only 
validly arise in the event of the buyer 
exercising one of the options mentioned 
in the rule But I think that really the 
first two points are involved in the third, 
since, if the third cannot be found in the 
appellants’ favour, it would follow that 
there was a dispute which it was within 
the jurisdiction of the arbitrators to de¬ 
cide. The question whether there was 
an error patent on the face of the award 
presents many difficulties. 

Tho rule is clear, as laid down in 
\Landauer v. Asser (l), that the Court will 
set aside an award if there is an orror of 
law patent on the face of it. It was con- 
Itended that the arbitrators having given 
no reasons for their award, tbe error of 
law which it is said they have committed 
is a matter of speculation only, so that it 
cannot be patent on tho face of the 

award. ., , 

But the arbitrators have recited tho 

contracts which include the rules of the 
Association, tbe rejection of tbe cotton 
tendered, and the reasons for such rejec- 
tion and the claim of the respondents, 
and it seems perfectly obvious from their 
award that they have allowed tbe claim 
made by the respondents in their letter 
of 9<)th November, based on their con¬ 
struction of the provisions of R. 52. 

If then it is patent tha t tbe arbitrators 


(l) 


fl9Q5l *2 K. B. 1"4=74 L. J. K. B. 05? — 53 
\V. R. 534=93 L. T. 20=10 Com. Cas. 265 
=21 T. L. R. 429. 


have wrongly construed the contracts, it 
seems on the authority of Landaver v. 
Asser (l) that wo are entitled to set aside 
the award. ‘ Kennedy, J., at p. 191, after- 
reading the term3 of the award, said : 

"The reasoning of tho umpire, which he puts 
forward in the expression “as the parties to the 
contract, etc., were by the terms thereof prin¬ 
cipals thereto,” is, as couusel for both parties 
seemed to agree, far from clear. I do not under¬ 
stand how in any case the facts help Messrs. 
Asser. But whatever this expression moms it 
is, 1 think, quite clear th at the umpire bases his 
decision that Messrs. Arscr. the sellers, are, and 
Messrs. I.andaucr, the buyers, are not entitled 
to the sum in dispute, entirely upon tbe terms 
of the contract of 3rd November 1903.” 

I think it may ho said, to use tho 
language of Kennedy, J., that the arbitia- 
tors in this caso have based their decision 
that the respondents are entitled to tho 
sum they claim entirely upon the terms 
of the contract. 

Now if it is clear that in no case under 
R. 52 can the buyer be liable to pay a 
sum of n.onev as damages or compensa¬ 
tion or whatever else it may he called to 
the seller after he has rightly rejected 
the cotton, then it seems to mo that an 
award directing him to pay in such a 
case a certain sum of money is bad on the 
face of it in point of law. 

What are the buyer's rights if he re¬ 
jects the cotton? (1) He may buy in the 
market at a reasonable rate on account, 
risk and expense of tho seller. That is to 
say, if the market has gone up and he 
buys ho can call upon the seller to pay 
the ditlerence. If the market ha9 gone 
down and he buys, it is obvious he has no 
claim against tho seller, hut tlie seller 
has certainly no claim on the buyer for 
the saving the buyer has effected. (2) 
Tho buyer may invoice thecottcn back tc 
the sellor at the market rate of the day 
upon which the final award has been 
made. This be cculd only do if the 
market had risen. Theie is no compul¬ 
sion upon him to invoice tho cotton back 
to the seller if tho market has fallen. 
These two options are the usual ones 
given to a buyer ns a foundation fora 
claim against his seller lor damages (com¬ 
pare Rr. 37, 3S and 47); and no man in 
his senses would exercise either of them 
unless the market had risen. If the 
market falls, he has no claim against the 
seller and ho can either buy or not as ue 
chooses. The argument that the word 
“may” o ust be read “shall” is based on 
an obvious misreading of the rule. Thfr 
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marginal note shows that para. 1 of the 
rulo deals only with the buyer's rights if 
the tender is not approved. It is entirely 
opposed to the general provisions of the 
Contract Act and to the Common law 
that a buyer who has rightly rejected 
goods tendered under a contract of pur¬ 
chase and sale should be in any way liable 
to the seller. If the members of the As¬ 
sociation think that there should be such 
a liability, then they must provide for it 
by express conditions in the contract. 

I am aware that my opinion is con¬ 
trary to the view of the arbitrators and 
the members of the Board of appeal who 
were persous of great experience in the 
ootton trade, but as they have imposed, 
as I think they have done, a liability on 
|tho buyer which cannot possiblv be said 
to have been provided for by thecontraot 
|on a proper construction of its terras, I 
think there is an error of law patent upon 
the face of the award which entitles the 
‘Court to set it aside. 

The appellants must have their costs in 
both Courts. 

As the appellants have paid the sum 
awarded they will bo entitled to a refund 
and interest at 6 per oent from the date 
of paymonfc. 

Heaton, J. It is to me quite plain 
irom the facts stated in the judgment of 
tcy Lord the Chief Justioe that no Court 
of law would allow damages or compen¬ 
sation to the seller in this oase. He broke 
the contract by tendering goods of a 
quality such that tho buyer was entitled 
to reject them and did so. It is dirootly 
contrary to law that the person who 
breaks the oontraot should reooive da- 

riT 8 wf °° m P anaafc 'on for the breach. 
Undoubtedly therefore there is an error 
of law and it is so startling, so funda 

baoo “ e9 P lainl y apparent 
*?. 90 . 0n as fcho awar <* and the papers re- 
cited in the award are read. This is so 

because from the admitted facts and the 
oontract and the rules, both of whioh are 
recited in the award, it is apparent that 
the buyer ngntly and not wrongly re¬ 
jected the goods. I have added this brief 

statement to the judgment of my LoJ 

the Chief Justice with whioh I agree he 

wh 8 Th»“,h firS ‘ “ S88 ”»‘ J 10 n^Ebthi 

whether the error could be described 
apparent on the faoe of the award But 
as the award imports by reference thl 
oontraot, the rules, and the a re8D on 
deuce between the parties, it may. iffiJk 
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properly be said that the error of law is 
apparent on the face of fcbe award. 

I agree that the appeal should be al¬ 
lowed. 

G.P./fl.K. Appeal allowed. 
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Mac lb op. C. J. and Heaton, J. 

Dolatsangji Surajmalji Darbar— Plain¬ 
tiff—Appellant. 

v. 

Bawabhai Damabhai Desai— Defendant 
—Respondent. 

Second Appeal No. 433 of 1917, Doci. 
ded on 9th October 1919, from decision 
of Joint Judge, Ahmedabad, in Appeal 
No. 228 of 1918. PP 

Bombay Village Police Act (8 of 1867)— 
Construction of Act is primarily question of 
evidence whether non-vatandar village ser¬ 
vants can or cannot be appointed. 

The construction of the Bombay Village Police 
P«nwrily a question of evidence as to 
whether the orgamzition to which it rolatea ex- 
cnidol or includes tho appointment of nou- 
vataudar village servants. [p Qgo q 

G.S.Itao —for Appellant. 

Setalvad and G. N. Thakor—ior Res¬ 
pondent. 

Judgment. The oase we aro dealing 
with relates to one of those talukdari 
villages in the Ahmedabad Collectorate 
wh.oh form a part of the estate of the 
Patn Darbar, and I gather from the 
judgments that the Patri Darbar is the 
talukdar of this particular village, tho 
name of which is Kamijla. It seems that 
in the year 1907, the police authorities 
oamo to tho conclusion that the villago 
establishment of this village of Kamijla 
was maulBcent lor police purposes, and 
that two pagis ought to be added to that 

estabhshment. After correspondence. 

which it seems has been destroyed, but 
o which we have evidence in the Barnishi 
of the Government offices, the Patri 

viiul d ‘d £ Ppo, . nt b P a g‘s for this 

rite of Rs 5 * "“A Paid them at 
rate of Rs. 5 a month eaob. The Patri 

Darbar is the plaintiff in this oase. The 

defendant ,s the person who receives an 

f a ° naB ®5 are of th ® revenues of the vil¬ 
lago, but it seems he has never paid any 
portion of the cost of these two pagis 
and the plaintiff wishes to recover from 
the defendant half their cost. This ol a °m 
opens up a very wide field of dispute 

. ar ° a great raan >' matters' 
whioh seem to me to be matters nf „. 

difficulty about which I ? 0 not 

•• .u m iruasr 
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because the Court of first appeal, the 
Joint Judge of Ahmedabad, has wrongly 
disposed of the matter on a preliminary 
point. So the appeal will have to go 
hack to be reheard do novo and decided 
on its merits. 

The original Court decided in favour 
of the plaintiff and the defendant ap¬ 
pealed. The Judge in appeal was led to 
suppose that unless it was shown that 
the District Magistrate had power to ap¬ 
point pagis in villages of this kind, the 
plaintiff's claim must fail. He found that 
the District Magistrate had not such 
power and consequently he allowed the 
appeal ar.d dismissed the suit. 

It may be that the Judge was quite 
right in his assumption that if it was 
shown that the District Magistrate had 
not power to appoint pagis. then the 
plaintiff’s claim must fail. I do not how¬ 
ever at present quite follow why this is 
so; and I am unable to agree with the 
Joint Judge that this is shown. The case 
was dealt with as if the Village Police 
Act (Bombay Act 8 of IS67) was the law 
which governed the matter, and I will 
take it on that basis; although inciden¬ 
tally, I may mention that I am not at 
all certain that the correct law is not to 
be found in the Gujrat Talukdars Act 
(Bombay Act 6 of 1888), particularly Ss. 
5 and 30 of that Act. 

However I will now revert to the basis 
on which the matter is dealt with in the 
lower Court. The Joint Judge came to 
the conclusion, on a perusal of Bombay 
Act 8 of 1867, that it was clear that the 
District Magistrate had no power to ap- 
point pagi?. The argument very briefly 
is as fellows: The Village Police Act 
provides for the administration of vil¬ 
lage police. It provides spoaifically for 
the appointment of patils. It recognizes 
the existence of a villago establishment 
or village servants, and this vilage esta¬ 
blishment is by S. 9 placed under the 
control of the police patil for the per¬ 
formance of police duties. It is argued 
that because there is no specific provision 
for the appointment of what is called the 
village establishment, that no appoint¬ 
ments to the village establishment are 
provided for by the Act. As regards va- 
tandar village servants undoubtedly this 
is correct. The appointment of vat&ndar 
village servants is -nr vided for by the 
TTerelitary Offices Act. Whether the 
Village Police Act contemplates appoint- 


meats of nonvatandars to the village 
establishment is a matter which could 
only be determined, it seem3 to me, by 
reading the Act itself in the light of a 
knowledge of the organization with which 
the Act is intended to deal. It seems to 
me to be as futile to attempt to construe 
this Act 8 of 1867 without some know¬ 
ledge of the organization to which it re¬ 
lates. as it would be to attempt to con¬ 
strue an Act, we will say, relating to 
electricity, without some knowledge of 
electricity. 

It is quite conceivable of course that 
the organization to which this Bombay 
Act 8 of 1867 relates is an organization 
which excludes the appointment to the 
village establishment of any nonvatan- 
dar village servants. If that were so, if 
the organization as it existed was an or¬ 
ganization of that kind.an organization to 
which additions in the shape of nonva- 
tandar village servants were prohibited, 
then no doubt the Act would be read, 
and rightly read, as conferring no power, 
indeed as excluding the power of appoint¬ 
ment of village servants of tiiat kind. 
But if as a fact the organization did con¬ 
template, and did in praotice comprise 
the appointment of nonvatandar village 
servants, wo will say for the sake of 
example, by the District Magistrate, th9n 
I should unhesitatingly construe the Act 
as not exoluding, hut as contemplating, 
such appointments; for that would come 
under the head of the administration of 
the organization. It is therefore prima¬ 
rily a question of evidence as to whether 
the organization did exclude or did in- 
oludo the appointment of village servants 
of this kind, that is, nonvatandar village 
servants. 

The Joint Judge has not dealt with it 
as a matter of evidence. The only evi¬ 
dence relating to the point which has 
been brought to our notice is a Resolution 
of the Government. Ex. 387. This reso¬ 
lution contains a letter by one of the 
Commissioners to Government, from 
which it appears that the appointments 
of nonvatandar village servants were un¬ 
doubtedly made. The only point which 
at that time seems to have excited doubt 
was whether, when such appointments 
were made for police purposes, they 
should be made by the District Superin¬ 
tendent of Police or by the District 
Magistrate. Therefore such evidence as 
there is does indicate that the organiza- 
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ticn of the village was an organization 
which included the appointment of non- 
vatandar village servants. Therefore it 
seems to me that the decision of the 
Joint Judge was wrong. I oannot accept 
his interpretation of the Village Police 
Act, because it is not shown that the or¬ 
ganization to which that Act relates is an 
organization of the kind which the Joint 
Judge assumed. Such evidence as there 
is indicates that it was not an organiza¬ 
tion of that kind. Therefore it seems to 
me inevitable that the decision of the 
Joint Judge must be set aside as having 
been arrived at erroneously on a prelimi¬ 
nary point, and that the appeal must be 
remanded to be dealt with anew. The 
costs of both Courts.will be costs in •the 
appeal. 

G.P./R.K, Case remanded. 
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Macleod, C. J. and Heaton, J. 

Vyasacharya Madhavacharya Ghnlsasi 
—Plaintiff—Appellant. 

v. 

Vishnu Vithal Kulkarni —Defendant— 
Respondent. 

Second Appeal No. 115 of 1918, Deci¬ 
ded on 19th November 1919, from deci- 
sion of Asst. Judge, Satara, in Appeal No. 
256 of 1916. 

(») Bombay Land Revenue Code ( 5 of 
1879) ( S. 83— Presumption under S. 83 arises 
when origin of tenancy is unknown—Person 
in possession U permanent tenant and not 
Mirasi. 

Wbero the origin of a teuanoy cannot bo ascer¬ 
tained And no satisfactory evidenco of its com¬ 
mencement is forthcoming, the prosumption 
allowed by S. 83 arises, and the porion in oc¬ 
cupation must bo taken to bo a permanent 
tonant but not a Mirasi tenant. [P 261 0 2] 

(b) Landlord and Tenant—Rent—Rent of 
permanent tenant can be enhanced up to 
three times rent. 

In the oase of a permanent tenant, not an 
occupancy tenant, the landlord has the right by 
tasago to enhance the rent and an enhAncemont 
to tno oxtont of three times the assessment is 
not unreasonable. [p 262 0 1 ] 

A. O. Desai — lor Appellant. 

M. V. Bhal for Respondents. 

Macleod, C. J. The plaintiff sued to 
recover possession of the plaint lands 
together with Rs. 2-0-6 for past damages 
and oost3, alleging that the plaint pro¬ 
perties were of his ancestral Inami and 
Mirasi rights, that the lands were let to 
defendant on an annual oral tenancy, 
that the defendant did not pay rent re¬ 
gularly, and that defendant was called 


upon to pay enhanced rent, but he re¬ 
fused. The plaintiff prayed that- in case 
actual possession could not be allowed 
to be given, then in the alternative en¬ 
hanced rent at Rs. 30 per year should be 
given. 

The trial Court allowed the claim. In 
appeal the decree was reversed and en¬ 
hancement was awarded at the rate of 
the assessment fixed by the Revision 
Survey. The learned Judge expressed 
the opinion that if he was wrong on the 
question of enhancement, the maximum 
• enhancement should be three times the 
assessment. 

Now the title of the plaintiff is per¬ 
fectly dear. It is based on a sanad 
granted in 1727 by King Shahu Chatra- 
pati of Satara to Narsinhaoharya Bin 
Narsinhaohabhat of 20 bi'hae. The said 
Narsinhaoharya then made a gift of 10 
bighas in favour of plaintiff’s ancestor 
Narayanacharya Bin Madhavacharya 
about 1730, and thereafter at the request 
of the donee, an order (Ex. 63) was issued 
by which the gift to Narayanaobarya 
was recognized, and it was ordered that 
the 10 bigbas should bo continued in 
Inam to the said Narayanaobarya and 
his heirs. It is quite dear from the 
wording of Ex. 63 that what was granted 
wa9 the soil and not merely the royal 
share of the revenue. The defendants 
admittedly are tenants in occupation of 
the land, and it has been found by both 
Courts that the origin of the tenanoy 
cannot be ascertained and no satisfactory 
evidenoo of its commencement is forth¬ 
coming, Therefore the presumption al¬ 
lowed by S. 83, Bombay Land Revenue 
Code arises, and defendants must be 
taken to be permanent tenants. But it 
does not follow from that that they are 
Mirasi tenants. S. 83 says, nothing what, 
ever about Mirasi tenure. Therefore if 
the defendants are permanent tenants 
they are subject to the saving Clause in 
S. 83 which says: 

“Nothing oontaiuod in this section shall affect 
tho right of the landlord (if ho havo the same 
either by virtue of agreement, usage oi other¬ 
wise) to onhanco tho rent, payable or services 
renaorable, by the tenant” 

It oannot be disputed that the land-, 
lord has in the oase of a permanent! 
tenant, not an oooupanoy tenant, the 
right by usage to enhanoe the rent. It' 
seems to have been the opinion of the 
lower appellate Court that there had 
been an alienation in this oase of a de- 
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rinito share of the village, so that S. 21G 
taken together with S. 217 of Bombay 
Land Revenue Code applied. But the 
phrase a definite share of the revenue 
of a village or the definite share of a 
village” is perfectly well known in these 
Courts and it cannot be said that agrant 
of 20 bighas or 10 bighas out of the cul¬ 
tivate 1 area of a village can be construed 
as a grant of a definite share of a village. 
The result is the only section that ap- 
plies is 6. 83. Therefore the plaintiff in 
this case has a right to enhance to a rea¬ 
sonable extent. It is not disputed that 
the enhancement which the lower appel¬ 
late Judge considered reasonable, namely 
three times the assessment, is unreasona¬ 
ble. Therefore in my opinion the order 
of the lower appellate Court in this and 
the companion appeals must be modified 
and the plaintiff will be entitled in each 
6uit to a declaration that he is entitled to 
recover enhanced rent at the rate of 
three times the assessment. The appel¬ 
lant will be entitled to the costs of this 
and the companion appeals Nos. 134 to 
137 of 1918. 

Heaton, J. — We are dealing here with 
land in a surveyed unalienated village. 
The land was originally granted to the 
plaintiff’s predecessors very mauy years 
ago, and has now become 5 survey num¬ 
bers in this surveyed unalienated village. 
I gather from the judgments of the Court 
below that these survey numbers are 
entered in the name of the plaintiff who 
is the holder, and who holds on special 
terms, but they are cultivated by other 
persons. The plaintiff claims that those 
other persons are his tenants. He said 
that they were annual tenants. But at 
any rate he claims that they are tenants 
and that as such he has a right to de¬ 
mand increased rent from them. They 
reply that they are Mirasdars and that 
the plaintiff was entitled only to receive 
the fixed assessment or Akar on the land. 
In this appeal we are really only concer¬ 
ned with this question: whether the 
plaintiff is entitled to receive only the 
assessment, or whether he is entitled to 
demand more. The lower appellate 
Court held that the plaintiff was entitled 
only to receive the assessment, and the 
plaintiff has now appealed to this Court. 
I am unfortunately unable to follow the 
reasoning of the lower appellate Court. 
But I think at any rate bis judgment 
displays some confusion in the use of the 


word Mirasdar’. The word is used in 
two senses. It is used as I think some¬ 
what incorrectly, to mean a permanent 
tenant. It is also used, as 1 think cor- 
rectly, to mean a person who has the 
occupancy rights of land, that is to siy, 
who is an occupant and not a tenant. 
If chese two meanings are kept quite 
clear, it does nob perhaps greatly matter 
that you use the word ‘Mirasdar’ meaning 
a ‘tenant’ provided that you realise 
when you are so using it that you are 
speaking of a tenant. Now in this case 
it has not been found, and I do not sup¬ 
pose it could be found, on the materials 
in the case that the defendants are Mi¬ 
rasdars in the sense that they have rights 
of occupancy, and are not tenants. I 
will here refer for a moment to the word 
occupant’ as defined in the Land Re¬ 
venue Code: which is, that it means a 
holder in actual possession of unaliena¬ 
te 1 land, other than a tenant. That is to 
say an ‘occupant’ is not a ‘tenant’. He 
has higher rights than a tenant, and 
there are occupants with such rights 
oven of alienated lands. But the finding 
in this case i3 merely that the defendants 
are permanent tenants, a conclusion that 
is reached by applying S. 83. Now that 
conclusion as a finding cannot, I think, 
ho challenged in second appeal. But if 
it were challenged, the answor would 
certainly be very easy. The facts as 
disclosed by the judgments of the lower 
Courts show absolutely conclusively that 
no satisfactory evidence is forthcoming 
of the commencement of the tenancy. 
There is a tenancy, but when it began or 
how it began we do not know, and cannot 
ascertain because of the length of time 
that has passed since its beginning. 
That is precisely the case to which S.83 
of Land Revenue Code applies, and there 
can.I think, bo no doubt the lower Courts 
correctly arrived at the conclusion that 
the defendants were permanent tenants. 

But I think the lower appellate 
Court was wrong in the legal inferences 
that it drew from that position. S. 83 
specifically provides that the rent can be 
enhancod by the landlord, if ho has that 
right either by virtue of agreement, usage 
or otherwise. Nc doubt tho landlord 
cannot plead that he has the right by 
virtue of agreement, but the usage is 
very widely known and well understood. 
Permanent tenants who have nob the 
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rights of occupancy arc liable to have 
their rent enhanced by their landlords. 

I think therefore that the decree of the 
lower appellate Court must b9 modified 
by allowing that enhancement of rent 
which it finds would be appropriate to 
the case, that is a total of Rs. 111-0-0. 
which is three times the assessment of 
the entire survey number. That will 
have to be split up proportionately 
amongst the respondents in these five 
appeals. 

G.p./k.K. Decree modified . 
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Macleod, C. J. and Heaton, J. 

Rustam Sorabji Powwalla and others — 
Plaintiffs. 

v. 

Ramchandra Balaji Gaikwar— Defend¬ 
ant. 

Reference, Decided on 20th November 
1919 from Small Causes, Judge, Bombay, 
in Suit No. 16305 of 1919. 

Bombay Rent Act (2 of 1918), S. 9 (2)— 
Under S. 9 it is not necessary that landlord 
must erect building —Third person doing 
under an arrangement with landlord suffices. 

Clause (2), S. 9, does not require either 
expressly or by implication that the building 
must be erected by the landlord. The idea is 
that a building is to bo erected but the words 
do not suggest that if a building is to ho oreoted 
by some person other thau the landlord, under 
some arrangement with tho landlord, that then 
the landlord is prohibited from requiring tho 
tenant to leave the premises. [P 264 C 1] 

Taraperevala —for Plaintiffs. 

Kanga —for Defendant. 

Macleod, C. J.—This was a suit filed 
under Ch. 7, Presidency Small Cause 
Courts Act by the three plaintiffs to recover 
possession of certain permises from the de¬ 
fendant. The first two plaintiffs were 
the owners of the "property and the land¬ 
lords of tho defendant. They had ag- 
reed to give a lease to plaintiff 3 for a 
period of 999 years, under whioh plain¬ 
tiff 3 covenanted to erect certain buildings 
on the land. The land admittedly, as it 
stands at present contains buildings of a 
very inferior oharaoter, and plaintiff 3 
has undertaken to ereot puooa buildings 
provided with all modern conveniences 
whioh undoubtedly will much improve 
the property and provide accommodation 
for more persons than are able to be ac¬ 
commodated in the present buildings. 

The defendant resisted the suit on the 
ground that he was protected by S. 9, 
CL (2), Aofc 2 of 1918. He contended that 


the premises must bo required by the 
landlord for the erection of buildings 
by the landlord only, and not by any 
third party to whom the landlord may 
have leased or sold the premises. I do 
not think that is the proper construction 
to ho placed upon the Act. Otherwise a 
landlord owning undeveloped property 
within the limits of the city would be 
prevented entirely from developing his 
property and providing further accom¬ 
modation for the inhabitants of the city, 
if he had not got th6 requisite capital for 
the new buildings. I think it can be 
said that the landlord has leased hi3 
premises admittedly with the object of 
improving the existing accommodation 
by raising new buildings. It is clear 
that he has required the premises for the 
erection of buildings. As a matter of 
fact tho point taken by the defendant is 
purely a technical one, because if the 
landlord had actually sold his premises, 
or leased them on a building loa90 of 
this nature to a third party and given 
possession, it is obvious that the new 
landlord would bo ontitled to givemotioe, 
and the tenants would not be protected 
by S. 9, CL (2) of the Act. But in this 
caso tho foundation for any technical 
objection of that sort disappears, because 
plaintiff 3 who may be considered as the 
iessoo of tho promises under the building 
lease, is a party to the proceedings. So 
that since he can be considered as the 
landlord, and it is quite clear that he 
requires the premises for the erection of 
buildings, the present tenants are not 
protected unless his conduot is unreason¬ 
able. 

The learned Judge has also referred the 
following question:—Is the requisition 
by the landlord reasonable under the 
circumstances? That is purely a ques¬ 
tion of fact. The Judge must come to a 
oonolusion on tho facts of the oaso, and 
it is impossible for us to lay down any 
general principle whioh should guide a 
Judge in ooming to a decision on the 
facts of the ease before him whether the 
oonduot of the landlord is reasonable or 
not. Costs oosts in the cause. 

Heaton, J.—I must assume for the 
purpose of this reference that the pre¬ 
mises are reasonably and bona fide re¬ 
quired. That of oourse is a question of 
fact whioh we oannot determine, and 
whioh the Small Cause Court Judge must 
determine. But assuming that it is so, 
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that the premises are reasonably and 
bona fide required, then we know that 
they are required for the erection of 
buildings. 

The only point that remains is to con¬ 
sider whether the words of Cl. (2) of S. 9 
Act 2 of 1918 require, either expressly or 
bv implication, that the building must be 
erected by the landlord. It seems to me. 
that this is nob expressed in the section 
and not implied by tho words used. The 
idea is that a building is to be erected, 
but I do not think that the words sug¬ 
gest that if a building is erected by some 
person other than a landlord, under some 
arrangement with the landlord, as is 
proposed in this case that then tho land¬ 
lord is prohibited from requiring the 
tenant to leave the premises. There¬ 
fore I think tho reference should be an¬ 
swered as proposed. 

G.P./R.K . Ilcfcrcnce answered. 
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Macleod, C. J. and Heaton, J. 

Desaiappa Khalilappa Desai — Plain- 
tin' —Appellant. 

v. 

Dundappa Malkappa — Defendant — 
Respondent. 

Second Appeal No. 212 of 1918. De¬ 
cided on 4tli September 1919. from deci¬ 
sion of Dist. Judge, Bijapur, in Appeal 
No. 159 of 1916. 

❖ Limitation Act (9 of 1908), Art. 182—Pre¬ 
vious execution barred by time but allowed 
and not objected—Subsequent execution ap¬ 
plication cannot be objected to as barred — 
Execution. 

Where an application for execution which is 
barred by time is admitted by the executing 
Court and execution is ordered to issue thereon, 
the order although crroucously made is never¬ 
theless valid, uules3 reversed upon appeal, and 
tho judgment-dobtor cannot object to a subse¬ 
quent application for exocutiou on tho ground 
that the previous application was barred bv 
time. [P 264 C 2] 

Y. .V. Nadkarni — for Appellant. 

II. B. GuTnastc — ioY Respondent. 

Judgment. —In this oaso a decree was 
passed on 18th February 1899 for Rs. 
376 and costs in favour of tho plaintiff. 
The first darkhast presented to tho 
Court wa3 dismissed for nonproduction 
of a succession certificate on 20th March 
1907. Thereafter a darkhast was filed 
on 31st March 1910, which was disposed 
of on 8th September 1910, and then an¬ 
other darkhast was presented on 12th 
September 1910. Tho defendant then 
appeared and contended that the dar- 
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khast of 3l?t March 1910 was barred. 
Apparently the Court decided that the 
darkhast of 12th September 1910 was in 
time, and directed that the mouey due 
should he paid by instalments, the first 
instalment to be paid on 15th April 1912. 
On 26th March 1913 Rs. 220 wero paid 
to plaintiff. The present darkhast was 
tiled on 19th November 1915 to recover 
the balance due under the decree of 
Rs. 270-3-6. 

Tho first Court directed execution to 
proceed. The lower appellate Court re- 
versed the order of the lower Court, and 
dismissed the darkhast with costs, on 
tho ground, as I take it, that the decree 
was dead on 31st March 1910, and even 
although the further darkhast was ad¬ 
mitted thereafter, that would not have 
the effect of reviving the decree, so that 
the Court was entitled to consider the 
question in the present darkhast, and 
come to tho conclusion that no darkhast 
ought to have been admitted after 31st 
March 1910. But wo have been referred 
by the appellant’s pleader to the case of 
Munqul Per shad Dichit v. Grija Kant 
Lahiri Chowdliry (l), which was a case 
very similar to the present case. There 
a decree was passed in 1851, and there¬ 
after there wore many applications and 
proceedings to enforce or keep in force 
the decree. An application was ad¬ 
mitted on 5th September 1S74, although 
the previous application was dated 7th 
August 1871, and therefore the last ap¬ 
plication was admittedly more than 
three years after the previous one. It 
was held by the lower Court that a de¬ 
cree once dead no proceedings by means 
of an application out of time could revive, 
it, but their Lordships of the Privy 
Council considered that? that was not a 
correct argument, and held that the 
order, although it may have been errone¬ 
ously made, was nevertheless valid, un¬ 
less reversed upon appeal. The result is 
that we must consider the order made on 
the darkhast of 12th September 1910 as 
valid, as it was not reversed on appeal 
and therefore the present darkhast is 
within time, as tho last instalment was 
paid by the defendant on 26th March 
1913. We therefore reverse tho deoree 
of the lower appellate Court and restore 
that of the trial Court, and direct that 
execution do proceed as prayed for. The 

“(T) [1SS2] ITCuE 51=3 I.A. 123=4 Sar. 248 
(P.O.). 
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respondent must pay the costs of the 
darkhast throughout, 

G.P./r.K, Decree reversed . 


A. I. R. 1920 Bombay 265 

Macleod, C. J. and Heaton, J. 

Koovcrbai Sorabji Manekji —Appellant. 

v. 

Assistant Collector , Surat — Respondent. 

First Appeal No. 274 oi 1917, Decided 
on 8th March 1920, from decision of 
Dist. Judge, Surat, in Reference No. 5 of 
1914. 

Land Acquisition Act (1 of 1894), Ss. 11 
and 12—When award becomes final stated 
—Mere signing does not but filing does make 
it final. 

Au award made by a Collector in laud acquisi¬ 
tion proceedings becomes final and binding 
only when it is filed under S. 1*2; the mere sign¬ 
ing of the award by the Collector does not mako 
it conclusive. Bofoio filing an award it is open 
to the Collector to destroy one which he has 
already signed and to substitute another in its 
Place. [P 266 C 1] 

K. N. Koyajee—lor Appellant. 

S. S . Patakar —for Respondent. 

Macleod, C. J.—This is an appeal 
from a judgment of the District Judge 
of Surat in Reference No. 5 of 1914. 
The land acquired was notified by Gov¬ 
ernment in June 1912 on behalf of the 
B. B, C. T. Ry. Co. The award under 
S. 11 , Land Acquisition Act by the 
officer appointed by Government amoun¬ 
ted to Rs. 70 per Guntha, tho area to be 
aoquired being ono acre and one Guntha. 
The learned Distriot Judge came to the 
conclusion that the market value of the 
ground was Rs. 60 per Guntha. He al- 
lowed Rs. 369 damages for severance. 
Tho total being under the Collector’s 
award, the Collector's award stood. 

first point taken before us was that 
the first Acquisition Offioer, Mr. Sedg- 
wmk made an award whioh was binding 
on the Government, amounting to Rupees 
13J per Guntha. That award was never 
oommumcated to the parties. The 
olaimant never knew that Mr. Sedgwick 
had formed an opinion that the land was 
worth Rs. 132 a Guntha, until Mr. Sedg- 
wiok was oalled in the oase as a witness 
and cross-examined. 

The appellants now rely upon thedeoi- 
Bion m Dosabhai Bezanji v. Special 
Officer, Sa.lsette Building Sites (l). What 
happened in that oase was that the Ool- 
leotor made an award in the following 
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“Government iu Ibeir Memorandum 
No. 10678, R. D. of 17ih October 1^08, bavc 
directed me to award compensation at the rate 
of Rs. 4 per acre for khajan land nnd Rs. 120 
per acre for kharif land, and I therefore make 
my award accordingly." 

The Court hold it was not competent 
to Government to direct the Collector to 
substitute a smaller amount than that 
which, as the result of his inquiry, he 
had determined to offer. 

I gather from the judgment of Heaton, 
J. that he concurred with tho judgment 
of Batchelor, J. to this extent that the 
award stated the sum which, according 
to the opinion of another authority alto¬ 
gether, was the compensation whioh 
should be awarded, and, so far as could 
be judged from the terms of Mr. Water- 
field’s order, it was a sum which he would 
never himself have offered as compen- 
sation, and which in his judgment was 
strikingly inadequate. Therefore Hea- 
ton, J. thought it was quite impossible to 
hold that an award in that form was an 
award mado by a Special Acquisition 
Offioer. 

As appears from his judgment, Bat¬ 
chelor, J. wont somewhat further than 
that, because at p. 604 (of 36 Bom.) the 
learned Judge says : 

"Then it was suggested that the order of 
Mr. Watorfield's proposing to award Rs. 50 per 
aero was not award but was a mere proposal 
for an award. It seems to mo that this argu¬ 
ment comes with a cortain want of graco from 
tho representative of Government, since if tho 
order fell short o! being an award, it foil short 
only by reason of thoso very executive orders 
of the Government whoso validity is now in 
dispute. And if I am right in thinking that 
thoso orders are of no effect, then it follows 
that the award is that whioh Mr. Watorfield 
would have inado had ho not boon restrained bv 
those orders.’* J 

So that the learned Judge seemed to 
be of the opinion that, when an Acquisi¬ 
tion Officer had come to the conclusion 
as to what should be awarded for a 
particular pieoe of land to be acquired, 
and had recorded his reasons in writing 
for the conclusions he had come to as to 
the value of the land, though, under 
special orders of Government, he had 
referred the matter of compensation to 
his superior offioers, the Speoial Acquisi¬ 
tion Offioer had already made an award 
which was binding on Government, and 
if its contents could be proved, the 
olaimant would be entitled to get* that 
amount and nothing lesB in the first 
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instance, while ho couH gefc more by an 
application to the Court. 

If that had been the opinion of both 
the learned Judges in that case, then it 
would he binding on me. But iny lear¬ 
ned brother tells me that he did not 
agree with that opinion which was ex¬ 
pressed by Batchelor, J. but merely 
agreed with the conclusion arrived at 
that the award in that case, in form in 
which it had been promulgate 1, was not 
an award by the Collector as was in¬ 
tended by S. II, Land Acquisition Act. 
lie did not agree with the opinion ex¬ 
pressed by Batchelor, J. that as soon as 
the Collector had reduced his reasons to 
writing and signed them, there was an 
award which could not be altered, and 
that certainly is not my opinion either. 

Section 12 of the Act appears to me to 
make it clear when an award becomes an 
award which is conclusive and binding on 
Government. First, the Collector makes, 
under S. 11. an award under his hand. It 
cannot be, in my opiuion, the case that as 
'soon as he has signed the document that 
then it becomes conclusive. He can tear 
it up and substitute another if he pleases. 
But under S. 12, the award shall be file 1 
in the Collector’s office, and shall, except 
as thereinafter provided, be final and 
conclusive evidenco, as between the Col¬ 
lector and the persons interested, whe¬ 
ther they have respectively appeared be¬ 
fore the Collector or not, of the true area 
and value of the land, and the apportion¬ 
ment of the compensation among the 
persons interested. Then, under sub- 
S. (2) : 

“The Collector shall give immediate notice of 
hi6 award to such of the poraous interested as 
are not present personally or by^thoir represen¬ 
tatives when the award is made.” 

Therefore it is the filing of the award 
in the Collector's office which makes it 
final an i conclusive as against the parties 
interested. It is not suggested in this 
case that the award of Mr. Sedgwick 
had been filed in the Collector’s office. 
The claimant has had to rely moroly on 
the fact that he did sign what purported 
to be an award, and then asked for in¬ 
structions from his superiors as to what 
should he done. Therefore I think the 
learned Judge in this case was correct iu 
declining to he hound by the opinion ex¬ 
pressed by Mr. Sedgwiok with regard to 
the amount of compensation to be awar¬ 
ded. 


The only question remaining is whether 
the District Judge’s decision declining to 
interfere with the amount awarded by 
Mr. Parekhji, who made a final award on 
behalf of Government, should be dis¬ 
turbed. Mr. Parekhii allowed Rs. 70 a 
guntha, Mr. Murphy, Rs. 60 plus com¬ 
pensation for severance. The latter de¬ 
pends for his valuation on the amount 
realized by the owner under the leases 
which were signed by his tenant Ardeshir. 
It seems that the rent was increased by 
Rs. 50 per cent about April 1912 very 
shortly before the land was notified for 
acquisition, and that the parties were 
aware that the railway company were 
about to apply to Government that ac¬ 
quisition proceedings should be taken, is 
clear from the teras of the document it¬ 
self. 

!f I thought that the learned Judge 
had based his valuation on any wrong 
method, or that in any respect his figures 
were erroneous then it might possibly be 
held that he has undervalued the pro¬ 
perty. But as far as I can see, there is 
no clear error in the judgment. Then an 
appellate Court, in my opinion, should 
not ho prone to upset the judgment in 
the matter of a valuation by the lower 
Court which has heard the evidenco, un¬ 
less the Judge has fallen into an obvious 
orror in coming to his conclusions. It is 
quite possible that one Judge might allow 
a few rupees more hero or there than an¬ 
other Judge. But it is not the function 
of an appellate Court to interfere in such 
a case. The claimant has been awarded 
Rs. 2,400 an acre for his land. Consider¬ 
ing all the circumstances of the case, I 
should say that is a fair value. In my 
opinion therefore the appeal fails and 
should he dismissed with costs. 

Heaton, J.— On the merits of the case 
that is to say, the market value of the 
land, I have nothing to add. But I con¬ 
fess I Wft3 rather surprised to find it was 
argued that the decision in the case of 
Dnsabhai Bezanji v. Special Officer , Sal - 
sette Building Sites (1) supplied us with 
a solution of the problem in this parti¬ 
cular case. Here there was merely a 
writing signed by a person who at the 
time was the acquiring officer. But that 
writing was never given effect to. It 
was never promulgated. It was never 
apparently filed in the Collector’s office 
even. It was submitted to Government, 
and before any promulgation oamo to bo 
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made it was withdrawn. A different ac¬ 
quiring officer had taken up the affair, 
and it was his award based on the results 
of his inquiry which was promulgated, 
and was hied in the Collector’s office and 
60 forth. It seems to me to be perfectly 
olear that we have no award from the 
first acquiring officer. We have nothing 
more than what might have become an 
award if certain other proceedings had 
been taken, which in fact never were 
taken. This, to my mind is quite clear 
when we take the facts and look at them 
in the light of the provisions of Ss. 11 
and 12, Land Acquisition Act. 

What we have to deal with in this case 
is the award which really was made, 
and it was made, not by Mr. Sedgwick, 
the first acquiring officer, but by Mr. 
Parekhji who came later. Consequently, 
what is said in Dosabhai Bezanji v. Spe¬ 
cial Officer , Salsette Blinding Sites (l) 
does not seem to mo to help at all. In 
that case wo were dealing with what un¬ 
doubtedly was an award, in that it ful¬ 
filled all the formalities, it had been filed 
had been promulgated and so forth, and 
wo were dealing with matters which were 
stated in that award, and which appeared 
from that award. If in that case Bat¬ 
chelor, J., really went the length of say¬ 
ing, or implying that a statement of opi¬ 
nion whioh had not been tiled, and which 
had not been promulgated, was an award 
then I certainly did not agree with that 
opinion, nor in my judgment, did I 9tate 
anything which would justify the suppo¬ 
sition that I did agree. I find nothing in 
nay judgment in that case which I would 
like to vary now, and I fe9l uo doubt 
that the appeal in thi9 case ought to be 
dismissed with costs. 

G.P./r.k. Appeal dismissed . 
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Macleod, 0. J. and Heaton, J. 

Chanbasayya Padadaya — Defendant 
—Appellant. 

# 

v. 

Chetinapgavda Ramchandragavda Patil 
“Plaintiff— Respondent. 

First Appeal No. 254 of 1217, Deoided 
on 1st August 1919, from decision of 
Asst. Judge, Dharwar, in Civil Suit No. 
23 of 1916. 

Dekkhan Agriculturists Relief Act (17 of 
1889), S. 2 Scope Extension of Act to a dis¬ 
trict implies that not one or two sections but 
substantial portion must be made applicable. 

The extension of the Act to a particular dis¬ 


trict coiitemplated ia S. 2 (1st) of the Act is the 
extension of the substantial portion of the Act 
and not merely the extension of a particular 
section or one or more sections. What is meant 
is that there must be an extension of the 
Act sufficient to provide that its main purpose 
applies to the district, or a really substantial 
part of the miiu purpose. IP 0 *2] 

D. .4. Tuljapurkar —for Appeilaut. 

It. A . fahagirdar —for Respondent. 

Macleod, C. J.—The plaintiff sued to 
recover possession of the plaint land and 
Rs. 900 as mesne profits for tinea years 
before suit from the defendant-. The 
suit was ti’ad in the Court of the Assis¬ 
tant Judge of Dharwar. The defendant 
sought to prove by parole evidence that 
the 9ale deed which he had admitted 
having oxecuted should be construed as a 
mortgage. This was a defence which he 
could set up if he was an agriculturist at 
the time of the transaction which was 
in 1903. 

It is argued that the defendant could 
prove he was an agriculturist within the 
meaning of S. 2, Dekkhan Agriculturists’ 
Relief Act, beoause the Act had been ex¬ 
tended to the District of Dharwar before 
the execution of the sale deed. When 
the Act was passed, Ss. 1, 11, 56, 60 and 
62 only were extended to the whole of 
British India. The rest of the Act ex¬ 
tended only to the districts of Poona, 
Satara, Sholapur and Ahtnednagar, but 
might, from time to time be extended 
wholly or in part by the Looal Government 
to other Districts. In 1903, Ss. 2 and 20 
of the Act, were extended to Dharwar. 
Clearly the object of that extension was to 
enable agriculturists to obtain the bene¬ 
fit of S. 20, which enacts that the Court 
may at any time direot that the amount 
of any decree passed, whether before or 
after the Act comes into force, against 
an agriculturist, or the portion of the 
same whioh it directs under S. 19, to be 
paid, shall be paid by instalments with 
or without interest. S. 19 had been re¬ 
pealed, and S. 20, ought to have been 
amended accordingly. 

It has been argued then that the de¬ 
fendant can prove that he was au agri¬ 
culturist at the date of the execution of 
the sale deed, but that argument depends 
upon the definition of ' agriculturist'* 
whioh expression under S. 2 must be 
taken to mean 

“a person who by himsolf or by his sorv.uUs or 
by hia teuanls oarns hia livelihood wholly or 
principally by agrioulture carried on withiu the 
limits of a district or part of a district to whioh 
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this Act may for tbe time being extend, or who 
ordinarily engages personally in agricultural 
labour within those limits.” 

But I do not think it can be said that 
the Act has been extended by the Noti¬ 
fication ot 1903 to the Dharwar District, 
and that therefore the defendant can 
now prove that he was an agriculturist 
at the date of the transaction, so that he 
can be allowed to prove by parole evi¬ 
dence under S. 10-A that tbe sale deed 
should be construed as a mortgage. It 
may have been the iutention of the Local 
Government to enable a person resident 
in Dharwar to prove that he was an agri¬ 
culturist in order to take advantage of 
S. 20. Clearly such a .person could only 
prove that he was an -agriculturist if he 
was earning his livelihood wbollyor prin¬ 
cipally by agriculture carried on,'if he 
was a resident of Dharwar, in the Dbar- 
war District, provided the Act had been 
extended to that district, and therefore it 
may bo said that the Local Government 
considered that the Act had been exten¬ 
ded to Dharwar. But wo have to con¬ 
sider v/hat i3 the plain meaning of S. 2. 
In my opinion it cannot be said that in 
1903 the Act was extended to Dharwar 
merely because Ss. 2 and 20 were exten¬ 
ded. What is meant by the extension 
of an Act to a District is the extension 
of the substantial portion of the Act, and 
not merely the extension oi a particular 
section or one or more sections. Other¬ 
wise the Act would extend to the whole 
of British India because Ss. 1. 11, 56, 60 
and 62, extend thereto. The plaintiff 
could only succeed if S. 2 had contained 
the words “district to which this Act 
may for the time being either wholly or 
in part extend." In my opinion there¬ 
fore the decision of the learned Assistant 
Judge was correct and the appeal must 
bo dismissed wjth costs. 

Heaton, J. — We have in this case, as 
has-happened so often before, to con¬ 
sider the meaning of the word “agricul¬ 
turist.” Broadly speaking, at any rate 
for the purposes of this Court, there are 
two ways of ascertaining the meaning of 
that word : one way is to turn to the 
dictionary, the other way is to turn to 
the Dekkhan Agriculturists’ Relief Act. 
But the Dekkhan Agriculturists’ Relief 
Act only provides you with an agricul¬ 
turist" if that person (broadly speaking) 
is residing within the limits to which the 
Act has boen extended. The word as 
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used in the Act has no application what¬ 
ever to cultivators and others who live 
outside those limits. In this particular 
case the person claiming to be an agri¬ 
culturist lived and carried on his work 
in tbe Dharwar District and the transac¬ 
tion we are concerned with was of the 
year 1903. So we have to consider whe- 
ther the Act extended to the Dharwar 
District in 1903. There can be no doubt 
that the Act cannot extend to a Distriot 
because a few sections only extend. I 
think the Act itself provides us with 
good reason for saying this because it 
provides that S. 1 and four other sections 
extend to tho whole of British India, and 
that the rest cf the Act extends only to 
the four named districts. I do not think 
that would have occurred in the Act 
itself if the legislature had intended that 
the extension of these five sections would 
have to be .regarded as an extension of 
the Act. I think the very contrary ap- 
pears. 

Then it may be said that the Act can¬ 
not extend to a district unless every 
single word of it extends. I do not 
think that applies either. I think what 
is meant is that there must be an exten¬ 
sion of the Act sufficient tc provide that 
its main purpose applies to the district, 
or a really substantial part of tho main 
purpose. That happened in the Dhar¬ 
war District in 1905, not in the year 
1903. We have tho effect of S. 10-A 
dealt with in the Full Bench case of 
Sawantrawa Fakirappa v. Giriappa 
Fakirappa (l). The result is rather 
curious, because S. 10-A is held to apply 
to transactions which were entered into 
after the Act is extended in a particular 
region, and not to apply to transactions 
before that time, and this has been 
described as very arbitrary. But for all 
that, there is a very good reason for it, 
and tho reason is this. S. 10-A was 
enacted to meet an evil which bad arisen 
by reason of the operation of tho Dek¬ 
khan Agriculturists' Relief Act in the 
four districts to which for many years it 
had been applied, and it was feared that 
when the Act came to be applied to other 
districts the same evil might arise there 
also. But it did not appear that the evil 
which was prevalent in the four districts 
had at that time become at all common 
elsewhere- That I believ e to be a cor - 
(1) A. I. R7 1914~13oin. 273=21 I. O. 4 =SS 
Bom. 13 (F. B.). 
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reofc statement; of faots so far as they 
were then known, and I believe so far 
as they are now known, aad therefore it 
would be natural and it would exactly 
fulfil the intention of those who sugges¬ 
ted S. 10-A that it should result precisely 
as laid down in the Full Bench decision 
in Sawantrawa Fakirappa v. Giriappa 
Fakirappa (l). The remedy for the evil 
is only to be applied after the evil comes 
into existence, and the evil is not likely 
to come into existence .until the Act is 
extended. The result that we have 
arrived at in this case is absolutely in 
accordance with what I believe to bo the 
intention of 3. 10-A. We find that it 
does not apply to the transaction in this 
oase, because that transaction happened 
at a period before there was any reason 
to suppose that the evil which S. 10-A 
was intended to thwart had arisen in 
the Dharwar Distriot. I agree there¬ 
fore that the appeil should dismissed 
with costs. 

G.P./u.K. Appeal allowed . 
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Maoleod, C. J. and Heaton, J. 

Gurushiddswami —Defendant— Appel¬ 
lant. 


v. 

Parawa Dunadya Narendra —Plain 
tiff—Respondent. 

First Appeal No. 256 of 1916, Deoidoc 
•on 2Lst August 1919, from decision o 
Sub-Judge, First Class, Dharwar, in Suil 
No. 325 of 1913. 

Evidence Act (1 of 1872), S. 115—Minoi 
representing at major—Other party not de 
cieved Minor it not ettopped from lettinj 
up minority at defence—’Transaction wit! 
minor tet atide—Court will not ordinarily 

° r 1? r , r ? lurn of Con **deration under Specifu 
Relief Act (1 of 1877), S. 41. 

A minor, who at the time of ontoring into r 
transaction frauduloutly represents himself tc 
be a major, is not estopped from subsequently 
eotting up the dofonco of minority whore th< 
porson to whom the representation is made ii 
not deeeivod thoroby. 

Wboro such a transaction is sot aside at thi 
instance of the minor, the Court will not ex 
eroiso its discretion under S. 41, Specific Reliol 
Act, unloss thoro aro very strong ciroumstancei 
in the case entitling the defendant to a roturr 
oi the consideration. [p %qq q q' 

G. S. Rao and P. B . Shinyne —for Ap. 
pellanb. 

Jayakar and K . H. Kelkar—ior Res- 
pondent. 

Macleod, C. J. The plaintiff sued tc 
obtain a declaration that the sale-deed 


passed by her on 9th March 1903 to her 
deceased husband’s brother was not 
valid, and to recover possession of the 
property described in the plaint with 
mesne profits for the year 1911-12 with 
future mesne profits and costs. The 
greater part of the evidence turned upon 
the question whether the plaintiff was a 
minor when she signed the sale-deed. 
It cannot bo disputed that she signed the 
sale-deed and admitted execution before 
the Sub-Registrar, and that it appears 
from the document that Rs. 2,400 was 
paid for the land. We have considered 
very carefully the evidence which was 
dealt with by the learned Subordinate 
Judge, and aiso the arguments adduced 
by Mr. Rao to show that the finding of 
the learned Judge was wrong, but there 
are many circumstances in the case 
which all point to the fact that the plain¬ 
tiff was a minor in 1903. 

The question arsies whether she is now 
estopped because according to the defen¬ 
dant’s oaso she represented herself as 
being a major, when she must have 
known that she was a minor. It has 
bean held by a Benoh of this Court that 
a person can be estopped in such oir- ; 
cumstances, but it was admitted in that 
case that the ciroumstances in which an 
estoppel would bo allowed would be ex¬ 
tremely rare. But in this case there is 
evidence that the defendant was not 
deceived by what the plaintiff had told 
him. Ho bad made inquiries about plain¬ 
tiff’s age from other sources aud from 
the plaintiff's father. Beyond that the 
plaintiff was the widow of his deceased 
brother and it is not an unfair presump¬ 
tion to make against tho defendant that 
ho must have known perfeotly well what 
the plaintiff’s age was. 

Lastly, the question arises whether 
under S. 41, Speoifio Relief Aot, we 
should direct tho plaintiff to restore the 
consideration money. The Court no 
doubt has a disoretiou to do 90 , but there 
must be very strong oiroumstances in the 
oase to enable tho Court to find that 
there is an equity in favour of the de¬ 
fendant. In the oase of Thurstan v 
Nottingham Permanent Benefit Building 
Society (1), referred to in Mohori Bibee v. 


(i) [190J] 1 Oh. D. 1=71 L. J. Oh. 83=50 W. 
R - 179=86 L. T 35=18 T. L. R. 195 
afflrmad in (1903) A. 0. 6=72 I», J, Ch 
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Dharmoihis GJiose (-). by their Lordships 
of the Privy Council and in which the 
judgment of Homer, L. J., is quoted, a 
mortgage in favour of the society was 
set aside, and the question was whether 
the society was not entitled to repay¬ 
ment ci the advances; Homer. L. j., 
said: 

“The short answer is, that a Court of Equity 
cannot s ty that it is equitible to compel a per¬ 
son to piv any moneys in respect of \ transi¬ 
tion which, as against that person, the legisla¬ 
ture iias <leel \red to be void." 

Case9 may arise in which the Court 
might come to the conclusion that there 
was an equity in favour of the person to 
be paid the money. But in this case we 
do not think that there is any such 
equity. The result must be that the ap¬ 
peal is dismissed and the decree of the 
lower Court confirmed with costs. 

Heaton J.—I concur. 

G.P./b.K. Decree confirmed. 


(2) [1003]30 Cal. 539=30 I. A. 114=8 Sar. 

374 (P. C.). 
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Full Bench 

Heaton, Ag. C. J., Shah and 
Hayward, JJ. 

Emperor 

v. 

Cunna' -Accused. 

Criminal Confirmation Case No. 4 of 
1920 and Criminal Appeal No. 61 of 1920 
Decided on 21st March 1920, from con¬ 
viction and sentence passed by Soss. 
Judge. Kanara. 

(a) Evidence Act (1 of 1872), S. 24 What 
if confession within S. 24 stated. 

Any statement made by a person which would 
suggest an inference as to his guilt may be a 
confession within the meaning of S. 24. 

(b) Evidence Act (1 of 1872), S. 24—Con¬ 
fession rocorded under inducement by police 
officer is inadmissible under S. 24 —Crimi¬ 
nal P. C. (5 of 1898), S. 164. 

If it is found that a confession recorded by a 
Magistrate under S. 164, Criminal P. C. was 
procured by a police officer by the offer of an 
inducement, the confession becomes inadmissi¬ 
ble under S. 24, Evidence Act. [P 230 C 2) 

(c) Evidence Act (1 of 1872), S. 132 — 

There must be objection to question to be 
able to say that one is compelled to answer. 

Unless a person objects to any question the 
answer to which is likely to criminate him he 
cannot be said to have been compelled to give 
fillc h answer within the meaning of the proviso 
to S. 132, Evidence Act. [P 275 C 2J 

(d) Evidence Act (1 of 1872), S. 24 


S. 24 applies to person making confession 
but accused afterwards. 

Per Shah , S. 24 would apply even if the 

person who is said to have made the confession 
was not an accused persou at the time that he 
made the confession. It is sufficient if the per¬ 
son ultimately comes to ho an accused person 
with reference to the charge in re?pect of which 
he is said to have made the confession. 

(P 273 C 2] 

❖ fe) Criminal P. C. (5 of 1898), S. 339 (2) 
—S. 339 (2) does not exclude operation of 
S. 24, Evidence Act—if tender of pardon is 
accompanied by other inducement from other 
source, statement of approver which amounts 
to confession would be rendered inadmiss¬ 
ible by Evidence Act (1 of 1872), S. 24. 

Per S)nh , J. —Though the statements made by 
an approver may be given in evidence against 
him under suh-S. (2), S. 339, Criminal P. C., :it 
cannot be said that tbe operation of S. 24, Evi¬ 
dence Act. is altogether excluded. Ordinarily, 
the inducement that would appear on the surface 
would be the inducement of the pardon legally 
tendered and accepted under the provisions of 
the Criminal Procedure Code. But if it is shown 
in any case that there was some other influence 
simultaneously proceeding from any other autho¬ 
rity which would invite the application of S. 24, 
Evidence Act, then the coufessional part of the 
statements would become inadmissible bv^virtue 
of the provisions of thatection. [P 273 C l] 

(f) Criminal P. C. (5 of 1898), S. 339 (2) 
— ( Per Tlcatmx , An. C. J .) — S. 339 (2) ex¬ 
cludes operation of S. 24, Evidence Act. 

Per Heaton . A j. C. J .—A statement falling 
within Cl. (*2), S. 339. is removed from the 
operation of S. 24. Evidence Act. [Hayward, J. 
semble). 

S. S. Patkar — for the Crown. 

Y.N. Nadkarni— for Accused. 

Shah. J.—It will be convenient to 
givo a brief statement of the facts relat¬ 
ing to this case. Tbe accused, Cunna, and 
the deceased, Dev Naik, went together 
from Halgeri to Byadgi. The purpose of 
tbe trip was to sell the betel nuts be¬ 
longing to the deceased Dev Nail:. They 
returned from Byadgi to Halgeri on the 
morning of 4th January 191S. The de¬ 
ceased bad with him nearly Rs. 400, be¬ 
ing the proceeds of the sale of his betel- 
nuts; and this fact was known to the 
accused. The deceased went in the af¬ 
ternoon of that day to Husur, an adjoin¬ 
ing village, and returned in the evening 
back to the house of Cunna. The de¬ 
ceased left the house of the accused dur¬ 
ing the night for his native place Hukli, 
and on the way from Halgeri to Hukli 
he was murdered on the night of 4th/5fch 
January 1918. The news of his death 
was received on Sunday 6th Jannary- 
His body was found with a number of 
wounds, tut the money was not found. 
A report was ser.t by the police pate . 
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Bub that report was sent back for an 
entirely unsatisfactory reason. A second 
report was sent on the 7th, and the Sub- 
Inspector, Malbar Bbatt, arrived on the 
7th. Thereafter, the acoused was arres¬ 
ted and he was sent up in due course to 
the Magistrate to have bis confession re¬ 
corded. The accused reached the Magis¬ 
trate whose camp was at Sampkhand 
'and made a confession on 11th Janu¬ 
ary 1918. 

In this confession he implicated three 
persons, Narsappa, Abdul Ajij, and 
Faridsab, as being concerned in this mur¬ 
der, and, briefly speaking, he admitted 
that he was preser>t, and saw the actual 
commission of the crime by these three 
persons. This confession is very long 
and full of details describing fully the 
first meeting of the deceased and the ac¬ 
cused at Halgeri, the trip to Byadgi, the 
business done at Byadgi, the return 
journey from Byadgi to Halgeri, his 
movements at Halgeri on 4th January 
his journey from Halgeri at night to¬ 
wards Hukli, and the details connected 
with the occurrence of the murder of 
Dev Naik. Then, on 1st February 1918, 
the committing Magistrate, to whom the 
case was sent up against the three persons 
named by him and the present acoused 
tendered a pardon to him under S. 337, 
Criminal P. C.; and he was specifically 
warned that the essential condition of 
the tender of the pardon was that bo 
was to make a true and full disclosure 
of the whole of the circumstances within 
bis knowledge relating to the murder of 
Dev Naik and that, if he failed to fulfil 
that condition, he would forfeit the par¬ 
don, that he would be liable to be tried 
on the charge of murder, and that his 
statement could be used in evidence 
against him. Ho accepted the pardon 
and lie was then examined by the com¬ 
mitting Magistrate on 1st and 2nd Febru- 
ar y 1918. Ho substantially repeated the 
story told by him in his confession in the 
same detailed manner. Ultimately, at 

Farid« n K ol .******Abdul Ajij and 
Faridsab, on the charge of murder of Dev 

Naik, bo repeated the same statement in 

u hlS 8tatem *°fc also is 

l v tt t n i 8U h t nti * lly a r °P efcitio " of 
lion Thi U U m th ® 6rSt °°of0S- 

was' that tha^th the trial however 
was that the three acoused who w«r« 

then charged with the murder of Dev 

Naik were acquitted and the learned Sea- 


sions Judge suggested that the proper 
authorities should investigate into the 
conduct of the investigating Sub-Inspec¬ 
tor, Malhar Bhatt, and various matters 
connected with the investigation. At the 
end of the trial apparently the present 
accused was allowed to go. Tiiere is no 
mention made in the judgment as to the 
opinion formed by the Judge about the 
effect of his view of the case on the par¬ 
don tendered to Cunna. 

Subsequently, there was an investiga¬ 
tion - by a Sub-Inspector belonging to the 
Criminal Investigation Department ap¬ 
parently against Malhar Bhatt. There 
is no evidence in this case as to the de¬ 
tails of this investigation, nor is there 
anything to show as to when exactly it 
was definitely realized by the Crown that 
the story told by Cunna at the murder 
trial was positively false. We find that 
proceedings were initiated against Malhar 
Bhatt in the beginning of the year 1919, 

In January 1919 the present accused was 
examined as a witness in the case before 
the committing Magistrate when in offeot 
he stated that the murder was committed 
by him and two others whose names ho 
was not prepared to mention, and ho 
gave a detailed account as to how he was 
induced by Malhar Bhatt to put forward 
the detailed story which ho had put for¬ 
ward in his confession and how Malhar 
Bhatt had promised to see him safe with 
reference to the charge of murder. He 
also narrated that he had given R s 350 
as a bribe to Malhar Bhatt in considera¬ 
tion of the favour whioh he had under¬ 
taken to show to the accused. Malhar 
Bhatt was in fact oharged with giving 
and fabricating false evidence, with fal¬ 
sifying official records with a view to 
save Cuuna from legal punishment, with 
receiving bribes from the acoused Cunna 
and his father, and with extorting money 
from Bira. the brother of tho deceased, 
Dov Naik. Malhar Bhatt was committed 
to the Court of Session and at his trial 
the present acoused made another state¬ 
ment in May 1919 in whioh be substan- 
tiaHy adhered to the story which he had 
stated before the committing Magistrate 
m that case. Malhar Bhatt was oon- 
vioted of all the oharges. The learned 
Judge observed at the end of his judgment 
that it would be obvious to all concerned 
that Cunna had not fulfilled the condition 
upon which lus pardon depended. 
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Thereafter, apparently, proceedings 
were taken against the present accused 
on the charge of murder in December 
1919. and as a result of those proceedings 
he was tried by the Sessions Judge of 
Kanara with the aid of assessors. The 
assessors were divided in opinion. One 
was of opinion that the accused was 
guilty ; the other was of opinion that he 
was not guilty. The learned Sessions 
Judge cime to the conclusion that the 
charge against the accused was estab¬ 
lished and sentenced him to death subject 
to continuation by this Court. We have 
considered the appeal preferred by ac¬ 
cused as also the question of the confir¬ 
mation of sentence. 

There can be no doubt in the case that 
Dev Naik was murdered on the night of 
4th-5th January 1918. He was la^t seen 
before he left Halgeri for his native vil¬ 
lage of Hukli on the evening of the 4th 
by the wife of the present accused at her 
place, and subsequently was found dead 
with a number of wounds on his person 
without the rnonev which he had with 
him. Tho medical evidence also indicates 
that, in all probability, there were more 
persons than one concerned in this crime. 
Tho evidence in the case, apart from the 
statements of the accused, with which 
l shall presently deal, is meagre as to the 
identity of the murderer. That evidence 
is sufficient to suggest a suspicion against 
the accused. But, apart from his state¬ 
ments, the evidence, in my opinion, is 
wholly insufficient to establish the guilt 
of the accused. That is the view taken 
by the Sessions Judge, and with that 
view I agree. There is nothing definite 
against the accused in his immediate con¬ 
duct after he was seen by the Police 
Patel when the information of the death 
of Dev Naik was received and after the 
Sub- Inspector arrived on the scene. In 
the present proceeding he has denied his 
guilt; and his having pointed out tho 
two pieces of a scythe is not of any real 
importance to connect him with the 
crime in view of the disclosures as to the 
production of property and the stains of 
human blood on the scythe and the pen¬ 
knife in the proceedings against Malhar 
Bhatt. Tho witness, Kare Naik. has been 
examined to prove an oral confession 
made to that witness. The Judge has 
refused to rely upon that evidence and in 
my opinion rightly. Tho evidence of the 
witness, Ganesh, is not sufficient to 
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establish any confession on the part or 
the accused, and if the other statements 
of the accused are not admissible, it is 
difficult to see how tho evidenceof Ganesh 
could be relied upon to establish any con¬ 
fession on the part of the accused. 

The question of the admissibility and 
the weight to he attached to the various 
statements which the accused has made 
is very important in this case, because 
the conviction could he sustained, if at 
all, provided those statements are found 
fcc be admissible in evidence and reliable 
so far as they relate to his inculpation 
in this crime. I shall first deal with the 
confession made by the accused on 11th 
January 1918. That was a confession 
recorded by the First Class Magistrate 
under S. 164, Criminal P. C. Tho sub¬ 
sequent disclosures clearly establish the 
fact that that was a statement made by 
the accused when ho was entirely under 
the influence of the then investigating 
Sub Inspector, who undoubtedly had 
offered him inducement to make it, and 
that is enough to make the confession 
irrelevant under the provisions of S. 24,1 
Evidence Act. I do not desire to elaho- 1 
rate this point hecause that view was 
not contested by the learned Government 
Pleader. 

The next two statements in point of 
time are the statements which he made 
before the Committing Magistrate and 
the Sessions Court in the murder case 
against the three innooent persons. At 
that time ho was examined as a witness 
hecause a pardon was tendered to him 
under the Criminal Procedure Code, and 
it is clear to my mind that under S. 339 
the accused, hv wilfully concealing essen¬ 
tial information and making false state¬ 
ments with regard to those persons who 
were then under trial, did render himself 
liable to he tried for the offence in res¬ 
pect of which tho pardon was so ten¬ 
dered. or for any other offence of which 
he might have been guilty in connexion 
with the same matter. These statements 
which are made in the proceeding in 
which the accused was examined on oath 
as a witness in virtue of tho pardon ten¬ 
dered to him may he given in evidence 
against him under S. 339 (2), when the 
pardon has been forfeited. 

I just pause here to deal with the point 
as to whether the pardon is forfeited. 
The accused has not relied upon the par¬ 
don at this trial; and it seems to mo 


Emperor v. C'Jnna (FB) (Shah, J.) 



1920 Emperor v. Cunna (FB) (Shab, J.) Bombay 273 


dear, in view of the statements which be 
subsequently made in Malhar Bbatt's 
case, that he failed to fulfil the condition 
of making a full and true disclosure of 
the whole of the circumstances within 
his knowledge relating to this murder and 
to every person concerned whether as 
principal or abettor in the commission 
thereof. Therefore these statements may 
be given in evidence against him. 

It is urged however on behalf of the 
accused, that the provision in S. 339 (2) 
does not entirely abrogate or supersede 
S. 24, Evidence Act, so far as these'state¬ 
ments are concerned,and that the express 
provision is intended to make it clear 


that the tender of pardon would not make 
them inadmissible. It is argued that if 
it oan be shown in a particular case that, 
apart from the inducement of the legal 
pardon, the witness has given his evi¬ 
dence under such ether influence as 
would invito the application of S. 24, 
Evidence Act, the particular statement 
which would amount to a confession 
on his part would be irrelevant. On 
the other hand, it is urged for the 
Crown that S. 339, sub-S (2), Criminal 
P. C., practically supersedes S. 24, Evi¬ 
dence Aob, when once a pardon is ten¬ 
dered to a person and accepted by 
him and that person has given evidence 
as a witness under the benefit of that 
pardon. This is by no means an easy 
point; and after a oareful consideration 
of the arguments urged on both sides, I 
have come to the conclusion that though 
the statements made by an approver may 
be given in evidence against him under 
aub-S. (2), S. 339, Criminal P. C., it 
oannofc be said that the operation of S. 21, 
Evidanoo Act, is altogether excluded. 
Ordinarily, the inducement that would 
appear on the surfaoe would be the in. 
ducement of the pardon legally tendered 
and accepted under the provisions of the 
Criminal Procedure Code. But if it is 
shown in any case that there was some 
othor influence simultaneously proceeding 
from any other authority which would 
invite the application of S. 24, Evidence 
Act, I do not think that the confession- 
al part of the statements which can bo 

‘ n ® vlde “°e the accused un. 

der S. 339, sub-S. (2), Criminal PC., can 
bo treated as relevant in spite of the pro- 
visions of S. 24, Evidence Act 
In briefly stating the reason for this 
conclusion, at the outset, I desire to deal 
1920 B/36 & 36 


with the arguments urged by the learned 
Government Pleader with reference to 
the limitation of S. 24, Evidence Act. It 
was first suggested that the statements 
made on oath, even though of an incri¬ 
minating nature, is not a confession con¬ 
templated by S. 24. Evidence Act. In 
my opinion the provisions of S. 24 are 
general and are intended to exclude con¬ 
fessions, which hajve.heen improperly ob¬ 
tained. The word “confession ' means 
an admission of a criminating circum¬ 
stance which suggests the inference that 
the person making the statement com¬ 
mitted the crime. The observations in 
Queen Empress v. Nana (l) and lmpera - 
trix v. Pandharinath (2), show that any 
statement made by a person which would 
suggest an inference as to bis guilt may 
be confession within the meaning of S. 
24, Evidence Act. In the present case tho 
confessional part of these two statements 
is clear. The accused admits therein his 
presence at tho murder, but not any ac¬ 
tive participation in the commission of 
the crime. That is clearly a confession. 

The second general consideration urged 
by tho learned Government Pleader is 
that S. 24 applies only to the case of an 
accused person at the time when he 
makes his confession, and in support of 
this argument ho has relied upon the ob¬ 
servations of Maclean, *J. in Empress v. 
Nobin Chandra Banikya{ 3) and certain 
remarks in Empress v. Mahamadbuksh 
Karimbitksh{ 41. In my opinion however 
S. 24 would apply oven if tho person who 
is said to have made tho oonfossion wa 9 
not an accused person at the time that 
he made the confession. It is suflioient 
if the person ultimately comes to be an 
accused person with reference to the 
oharge in respect of which he is said to 
have made the confession. In fact if the 
argument that the person accused was 
not an aooused person at the time when 
he gave his evidence as a witness to 
whom a pardon is legally tendered were 
a sufficient answer to the application of 
b. 24, it might almost establish that the 
provision in sub-S. (2), S. 339, Crimi¬ 
nal P, C., would be superfluous. The 
objeot and soope of S. 24, in my opinion 
clearly indi cate that it would not bo 

U) [1?90] 14 Bom. 260 (F. B.). " 
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(3) [1882] 8 Oal. 560=10 0. L. R. 3C9=4 
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right to read such a limitation ?.s the 
argument urged by the Government Plea¬ 
der in my opinion involves. The section 
does not refer in terms to any particular 
time when the coufession, in order to be 
within the scope of the section, must be 
made. It is quite enough that the con¬ 
fession is subject to the infirmities which 
are laid down in that section, and if it is 
made by an accused person either at a 
time when he was an accused person, or 
before he came to be accused, or even at 
the time when he was under the benefit 
of the pardon, in ray opinion, it could not 
be said that S. 24 on that ground would 
not apply. The observation in Empress 
v. Mahamadbuksh Karimbuksh (l) must 
be read with reference to the con¬ 
text, and I do not think that the point 
was decided in that case in the sense in 
which the learned Government Pleader 
has contended before us. 

The question really is whether the ap¬ 
plication of S. 24, Evidence Act, is com¬ 
pletely excluded in the case of statements 
to which the provisions of S. 339 (2), Cri¬ 
minal P. C., apply. I do not think so. 
S. 339 (2) simply provides that when the 
legal pardon is forfeited the statement 
may be given in evidence against him, 
which in substance means that, in virtue 
c Itbe tender of pardon, which the per¬ 
son concerned has subsequently forfeited 
under the section, he will not be protec¬ 
ted from the effect of having made the 
statement on oath when ho was under 
the benefit of that pardon. But there is 
nothing either in the terms or the reason 
of the rule to indicate that S. 21 cannot 
apply to a confession contained in the 
statement, even though the facts neces¬ 
sary to invite its application are estab¬ 
lished. If it can bo shown in any case 
that the person making the statement 
was at the time under inducement other 
than and in addition to the inducement 
of a legal pardon, I do not see any rea¬ 
son why S. 24 should not apply. No 
doubt, very strong and clear evidence of 
the operation of such other influence 
would be required. But in law, I think, 
it is open to an accused person to estab¬ 
lish the existence of such inducement. 
Thus, the question to my mind is whe¬ 
ther it is shown on the evidence whether 
the conditions necessary to invito the ap¬ 
plication of S. 24 have been fulfilled. 

Before I proceed to deal with this 
question, I desire to say a word with re¬ 


ference to the decision in the case of 
Fakira Appaya v. Emperor (5). That was 
a case relating to a statement made by 
an accused person before the committing 
Magistrate with reference to which 
S. 2S7, Criminal P. C.. provides that it 
shall be tendered by the prosecutor and 
read as evidence. Whether in the case 
of such a statement there is any real 
scope for a possible application of S. 24, 
Evidence Act, or not is a matter upon 
which it is not necessary to expre93 any 
opinion in this case. In Fakira Appaya 
v. Emperor (5) my brother Hayward was 
of opinion that S. 24, Evidence Act, 
would have no application. Batchelor, J., 
did not express any decided opinion on 
the point. It may bo, as suggested by the 
Government Pleader, that the inclina¬ 
tion of his opinion was in favour of the 
view that S. 24 could not apply. But 
the phraseology of S. 2S7 is different 
from that of sub-S. (2), S. 339 ; and the 
case has no direot application, in my 
opinion, to the question that arises in 
this case with reference to the state¬ 
ments made by an approver. I am un¬ 
able to bold, on the strength of the opi¬ 
nion expressed in that case, that S. 24 
can have no application to the statements 
made by a person, who has acoopted the 
tender of pardon and who has forfeited 
it. I have already given my reasons for 
the view which I take as to the possiblo 
application of S. 24 in a case in which, 
the necessary facts are established. 

In the present case the question is r 
whether these two statements which the 
accused made as a witness in the murder 
trial are shown to have been improperly 
induced so as to invite the application of 
S. 24, Evidence Act. I am of opinion 
that it is shown that they were the result 
of improper inducement on the part of 
the investigating Sub-Inspector, Malbar 
Bhatt. In coming to this conclusion I 
have given full weight to the circum¬ 
stance that not only according to law* 
but in view of the explicit manner in 
which the conditions of the pardon were 
brought home to the accused, it may bo 
said that the statements could not have 
been made under any other inducement. 
In spite of this clear warning of the 
Magistrate that he was expected to make 
a true and full disclosure of the facts re¬ 
lating to the murder, he straightaway. 

proceeded to make statemenU_which_are 

(5) [1916]*.40 Bom. 220=33 1. O. 209. 
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Those statements are exactly in accor¬ 
dance with the previous confession which 
he bad made before the Magistrate, and 
which was recorded under S. 161. It 
is, in my opinion, difficult to resist the 
inference that at the time when he made 
his statement on oath the real influence 
which was operating on his mind was 
not only the influence of the legal tender 
of pardon, but also the most objectionable 
influence of the Sub-Inspector. 

It is in my opinion, not right to ignore 
the facts which are not now in dispute, 
and which clearly show how the Sub- 
Inspector was then exeroising his influ¬ 
ence on the present accused and how he 
was perverting the cause of truth and 
justice. Undoubtedly the accused became 
a party to it so much so that even at the 
risk of forfeiting the legal pardon he has 
prepared to make those false statements. 
In my opinion the foroe of that induce¬ 
ment must have been simply irresistible 
at the time ho made these statements 
before the committing Magistrate and 
at the trial. It is on that basis that the 
series of lies whioh ho has stated on oath 
on both these occasions can be truly 
explained. It is dear on the facts not 
now in dispute, that the oonfessional 
parts of these two statements could not 
bo properly treated as having been the 
result of the legal pardon merely which 
was tendered to him to elicit the truth 
but to a great extent induced by the influ¬ 
ence which the Sub.Inspootor was then 
exercising over this accused. I fully re- 
oognise that the acoused was undoubtedly 
as ready and most objeotionably ready 

S-SW ‘7 80lf fc ° thia influence, as 
the SabUnspeotor was ready to oxeroise 

I do nnf Tl ° f 8UOh a P«SOn 

inannli/> U °T ^ 24 C& ° b ° Said to b 0 

inapplicable. In my opinion,, it is not 

wh?rM P088ible t0 avoid fche inference 
which I have stated witb regard to the 

application of S. 24 as regard^ the con! 

A.r - PW ? ° f kh0Sa two statements, 
mett thaf h f ? W6Ver fcr the sako of ar 8 Q - 

ment, that these two statements are 
P 0 8 SSl S ' 339 ’,?1- (2). Criminal 
nared tnIff l^ am not pre- 

^he^two^ta^enmnls^These^atem^nt 0 

8ta 0 te 8 db fc th tiaUy f re?0titiona of what wa s 
stated in the confession, and there are so 

many false statements relating to threS 

innocent persons that it is not easy to 
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It is no doubt a strcng argument in favour 
of accepting these statements that a 
person would not lightly and wrongly 
inculpate himself. Ordinarily, it would 
be a strong consideration. But having 
regard to the way in whioh the truth 
and the course of justice have been per¬ 
verted in this ca96, under the objection¬ 
able influence of the then investigating 
Sub-Inspector, and tbe extent to which 
the accused has mixed up falsehood with 
such truth as there might be in the state¬ 
ments, I would consider it really unsafe 
to attach any weight to statements made 
under those circumstances. 

I now come to the statements which 
the accused made in the case against 
Malhar Bhatt. These are. to my mind, 
the most important statements, and if 
they are admissible in evidence, undoubt¬ 
edly there is a strong oase against the 
accused. Th9 difficulty however with 
regard to these two statements, which 
presents itself to my mind is as to the 
admissibility of the confessional parts 
thereof. At the time when those two 
statements wore made, the legal position 
of the present accused was that he was 
hable to be tried od a charge of murder, 
and that ho was a competent witness in 
the case against Malhar Bhatt. Ordina- 
nly, if there was nothing else, bis state- 
ment of an incriminating character made 
on oath without any objection raised by 

him as to his obligation to answer the 
question put to him as a witness would 

d!„hf dmiS9 l b e ‘ L At , ° ne titne 1 f9lfc some 
i°“ a9 fc ° ^bother those statements 
would be admissible in view of the pro 
v.so to S. 132. Evidence Act. But the 
earned Government Pleader has shown 

S The°d , i D,0n f 6al,8 f a °to ri ly- that in spite 
of the diversity of judicial opinion on 

nnl« P ° lnt ,k * S n0W SQ ttled rule that 
unless a person objects to any question 

^he answer to which is likely to inorimT 

nate him, he cannot bo said to have 1 

wi™ 9 ° m P 0 lled to give such answo! 
within the meaning of the proviso Thi* 
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whate (6) and QU u H V> a °P*l DatiiTl. and 
” batev . Qr ma y he my view as to' the 
proper interpretation of S. 132, Evidence 
Act, including tbe proviso, I think thnf 
^heposition must be accepted that thl 
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answers which the witness has given, 
though of an incriminating character, 
could bo proved against him in the trial 
to establish the offence to which those 
incriminating answers relate. 

The difficulty however which remains 
with reference to those statements arises 
from the provisions of S. 24, Evidence 
Act. The learned Sessions Judge on this 
point has taken the view that the facts 
which would invite the application of 
S. 21 with reference to these two state¬ 
ments are established, but in his opinion 
the statements are saved under S. 339, 
sub-S. (2), Criminal P. C.. and could be 
admitted in evidence under that sub¬ 
section. In my opinion, sub-S. (2). S. 339, 
has r.o application to the statements 
made by the accused in Malhar Bhatt's 
case. They were not made by him as a 
person to whom any pardon was tendered 
with reference to the charge that 
was under investigation, and. reading 
S. 339, Cl. (2), in relation to the context, 
it is clear to my mind that those state¬ 
ments could not bo admitted in evidence 
in virtue of the provisions of S. 339, 
sub-S. (2), Criminal P. C. 

The question is whether the confes¬ 
sional parts of these statements are 
irrelevant under S. 24, Evidence Act. If 
it appears to the Court that the state¬ 
ments were mado as the result of any 
inducement having reference to the 

charge against the accused person, pro- 

ceeding from a person in authority, and 
sufficient, in the opinion of the Court, to 
give the accused person grounds, which 
would appear to him reasonable, for 
supposing that by making it he would 
gain any advantage or avoid any evil of 
a temporal nature in reference to the 

proceedings against him the confession 
contained therein would be irrelevant 
I am clearly of opinion that S. as a 
matter of law, would apply if the condi¬ 
tions necessary for the application of 
that section are established and theques- 
fcion is purely cno of fact as to whether 
the confessional part of these statements 
is shown to have been the result of such 
inducement as is described in S. 24. The 
facts relevant, in my opinion, with re¬ 
ference to this point are that when the 
murder trial ended in favour of the three 
accused who were then charged, the 
present accused was allowed to so. 
Thoro was no observation in the judg¬ 
ment that the pardon was forfeited and, 


according to the facts then known it wag 
not clear that his pardon was forfeited. 

Though the accused must have known 
that ho had not fulfilled the conditions 
essential to retain the benefit of the 
pardon, he could not bo reasonably ex¬ 
pected to believe that his pardon was 
forfeited. Then, nearly for a year, there 
were no proceedings. In the beginning 
of 1919 proceedings wore taken against 
Malhar Bhifcfc. No evidence is adduced 
by the prosecution in the present case 
relating to the investigation carried on 
during this interval. It is not shown 
that anything was done either in the 
course of the investigation or at the trial 
of Malhar Bhatt to put this witne99 in 
mind of his real position that he had 
forfeited the pardon, and that at the 
date he was liable to be tried on a 
charge of murder. Under the conditions 
under which the accused came to be 
examined in Malhar Bhatt s oase, it seems 
to me that the acoused then had grounds 
which would appear to him reasonable 
for supposing that, by adhering to the 
incriminating statement as regards him¬ 
self, he would gain some advantage or 
avoid some evil of a temporal nature in 
reference to the charge of murder. It 
sooms to me that the learned Judges 
conclusion that the impression producer 
by the pardon had not ceased to operate 
at the time is right. In my opinion 
those two statements were made under 
the influence of the pardon which was 
in fact tendered, hut with regard to the 
forfeiture whereof nothing had been done 
or said by any authority up to the timo 
that he oamo to mako those statements. 
The circumstances were peculiar, and on 
the special facts it is difficult to avoid 
tho inference as to the inducement opera- 
tin- on his mind. To start with, there 
was a very improper inducement offered 
by the investigating Sub-Inspector, then 
there was the tender of a pardon and 
after the trial of the oase in which he 
was examined as an approver, for nearly 
a year no steps had been taken against 
him to put him on his trial on tho ohargo 


murder. ,, 

It is, in my opinion, quito natural tor a 

rson in that position to believe, though 
are may be no legal justification for it 
»t ho was safe in adhering to the m- 
minating statement regarding bimseu. 
ins at the time of those statements, his 
bility to be tried on the charge o 
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murder wag there. His fate depended 
upon the will of the Crown, i. e., as it 
would appear to the witness to a certain 
and appreciable extent upon the will of 
the then investigating officer. It was 
open to the Crown not to take any action 
against him: at least so it would appear 
to the person concerned. Under those 
circumstances the Crown should have de¬ 
finitely made it clear to him that he was 
going to be prosecuted. In the absence 
of any such clear indication of his true 
position in fact, it is difficult to avoid the 
inference that the accused made his 
statements under an erroneous but honest 
belief that he was securing an advantage 
of a temporal character by adhering to 
the self-inculpation and by exposing 
Malbar Bhatt; and it is difficult to dis¬ 
sociate this belief from the inducement 
which mu3t be taken to have operated on 
his mind in consequence of the apparent 
silence of the investigating officer in 
Malhar Bhatt’s case as to whether he 
was going to be tried on the oharge of 
murder or not. 

It js true that there is no direct evi¬ 
dence of such inducement. But the situ¬ 
ation that arose was such that, unless 
the impression created thereby was com¬ 
pletely removed, its existence must be 
inferred. This brings me to the argu¬ 
ment based on the words of S. 28, Evi¬ 
dence Act. I agree that the impression 
created by Malhar Bhatt was completely 
removed when the accused saw him in 
the dock and gave evidence against him. 
But the impression created by the tender 
of pardon, apparently not declared for¬ 
feited by any responsible authority with 
no proceedings against him for nearly a 
year, was not completely removed. At 
least, it is not shown by the prosecution 
that it was so removed. S. 28 shows that 
once an impression of any improper in¬ 
ducement is created, it is necessary to 
show that it is completely removed 
to make the statement relevant. The 
learned Government Pleader has relied 
upon 8. 29 to show that the confession 
does not become irrelevant merely be¬ 
cause he was not warned that he wAs 
nob bound to make such a confession and 
that evidence of it might be given against 
him. But this argument ignores the 
effect of the words # if such a confession 
is otherwise relevant 1 ' and of the expres¬ 
sion merely because.” In the present 
case the confessions contained in the 


statements appear to me to fall within 
the scope of S. 24, and are therefore irre¬ 
levant: and the argument for the defence 
does not seek to make the statements 
irrelevant merely because the accused 
was not warned that he was not bound 
to make such confession and that the 
evidence of it might be given against 
him. The argument based on S. 29 af¬ 
fords no sufficient answer to tbe diffi¬ 
culty which exists in the way of the pro¬ 
secution in this case in asking the Court 
to take these statements into considera¬ 
tion against the accused so far as tbe 
charge of murder is concerned. It is 
with regret that I have felt myself con- 
strained to come to this conclusion, be¬ 
cause the result of it is that none of the 
statements made by the accused can be 
taken fairly into consideration against 
him in this case. Of whatever atrocious 
mendacity this accused may have been 
guilty, for which he may he still liable 
to be prosecuted, I .find it difficult to 
avoid the conclusion that these confes¬ 
sions oannot properly be admitted in 
evidence against him, and the set of 
statements which ho made at the murder 
trial, even if admitted in evidence, do 
not, in my opinion, afford any safe basis 
for his conviction. 

The result is that this charge of murder 
is not established against the accused. 
I would therefore allow the appeal, set 
aside the conviction and sentenoo, and 
order him to bo acquittsd and discharged. 

Hayward. J.—The accused, Cunna, 
appeals against his conviction of the 
murder of his uncle, Dev Naik, on the 
early morning of Saturday, 5th January 
1918 on the high road near the village of 
Mensi between Halgeri and Hukli in the 
Kanara District. The case comes before 
us also for confirmation of the sentence 
of death passed upon him by the Sessions 
Judge of Kanara under S. 302, I. P. C. 

The accused Cunna lived in the village 
of Halgeri and his uncle Dev Naik lived 
about 9 miles off at the village of Hukli 
in the jungles of Kanara. They had pro¬ 
ceeded together on a journey of several 
days to sell betel-nuts belonging to the 
deoeased Dev Naik at the town of 
Byadgi in the Dharwar District. The 
accused Cunna and his undo Dev Naik 
had returned together with oertain pur¬ 
chases that they had made and with the 
remainder of tho Rs. 400 obtained for the 
betel-nuts in the pocket of Dev Naik. 
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The accused Cunna was the last person 
known to have been with his uncle Dev 
Naik when the latter set out alone with 
the remainder of the Rs. 400 in his pocket 
upon his return journey in the early 
uiorningof Saturday the 5th January 191S 
from the accused Cunna’s house in Hal- 
gen to the deceased Dev Naik's village 
of Hukli. It was rumoured on the morn, 
nig of Sunday, the 6th January 1918, 
that Dev Naik had keen found dead upon 
the high road near the village of Mensi 
between Halgeri and his home at Hukli 
in the Kanara District. 

Now tho accused Cunna confessed in 
great detail in the course of the sub¬ 
sequent investigation that ho and three 
others were concerned in causing the 
death of Dev Naik. It was an exculpa¬ 
tory confession laying tho blame mainly 
upon the three ether men. It was re¬ 
corded on lith January 1919 by the 
First Class Magistrate, who was subse¬ 
quently the Committing Magistrate. It 
has since been established that 'this con¬ 
fession had been improperly obtained by 
the promise of security olYered in con¬ 
sideration for his giving up the Rs. 400 
that he had obtained by the murder to 
the investigating Sub-Inspector, Malhar 
Bhatt. It was accordingly held at the 
trial that tho statement was inadmissible 
in evidence and rightly so held in my 
opinion in accordance with the provisions 
of S.24, Evidence Act. 

The accused Cunna was however of¬ 
fered a pardon on 1st February 1918. 
and the conditions of the offer wore spe¬ 
cific and were specifically accepted. Tho 
question put to him was: 

“Aro you willing to accept a tender of pardon 
ou condition of vour making a true and full 
disclosure of tho whole of the circumstances 
within vour knowledge relating to the murder 
of Dev Naik?” 

ITo answered: 

“Yes. I accept tender of pardon and abide by 
tbe responsibility." 

"Do you understand that the said tender of 
pardon will be forfeited if you wilfully conceal 
anything essential or give false evidence and 
that you will bo then tried for murder?” 

He answered: 

"I understand all this and accept the tonder 
of pardon." 

lie thereafter repeated the story ho had 
already told in all its details on 1st and 
2nd February and on 4th March 1918 
before tho First Class Magistrate, who 
was then the committing Magistrate. 
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He again repeated tho statement in full 
detail on 15th and 18th March 1918 be 
fore the Sessions Court. It was then be- 
Ueved to be probably true as regards his 
own presence at tbe murder, but to.bave 
been wholly unreliable as to the part 
said to have been taken by the other 
three men who were then undergoing 
their trial for the murder of Dev Naik. 
These other men were accordiugly ac¬ 
quitted upon the concurrent findings of 
both the assessors and tho Sessions 
Judge. 

It has been urged before us on his be¬ 
half that these two statements also 
ought to he excluded as inadmissible by 
reason of the provisions of S. 24, Evi¬ 
dence Act. It has been urged, on the 
other hand, that there is a distinction 
between confessions made during investi¬ 
gations referred to in Ss. 24 to 30, Evi¬ 
dence Act, and S. 164, Criminal P. C., 
and statements formally recorded in trials 
referred to in Ss. 209 and 287, Criminal 
P. C. It has been urged that while those 
made in the Courts of investigation 
might well be excluded from the trial, 
the latter hardly could be. They form 
in fact themselves a part of the incidents 
of tho trial and there has been enacted 
the express legislative provision that 
they should be read as evidence in S. 287. 
Criminal P. C. It is not necessary for 
me to elaborate my opinion upon this 
point as those are not the kind of state¬ 
ments here in question, and tho matter 
regarding them has been sufficiently dealt 
with for the present purposes in the 
case of Fakira Appaya v. Emperor (5). 
But there is this similarity between them 
and thoso here in question, namely, 
statements on oatli under promise of 
pardon, that it has similarly been ex¬ 
pressly onacted that such statements 
should, when pardon has been forfeited, 
beadmissible in evidence against the maker 
under 8. 339, Cl. (2), Criminal P. C. It 
would, in my opinion, be a straining of 
language to 9ay that those statements 
were induced by the previous promise of 
obtaining a pardon held out by the in¬ 
vestigating Sub-Inspector, Malhar Bhatt 
and so inadmissible under S. 24, Evi¬ 
dence Act, and that they were not in¬ 
duced by the pardon actually thereafter 
obtained from the committing Magistrate. 
There would, in my opinion.be no doubt 
whatever that those particular state¬ 
ments, if induced by tho pardon, having 
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•been false in'respect of the three other 
men had worked a forfeiture of the par¬ 
don, and indeed the defence in the pre¬ 
sent trial had not endeavoured to rely 
upon -the pardon. The issue was dis¬ 
tinctly raised in these words: ’Do you 
say that you have been pardoned for the 
offence oharged against you?” The an¬ 
swer was: ”1 did not kill the man, and I 
therefore do not rely on that pardon.” 
It seems to me therefore that there can 
be no doubt that those two statements 
were rightly admitted in evidence for 
what they were worth at the trial by the 
learned Sessions Judge under S. 339, 
Cl. (2), Criminal P. C. 

If these had been the only statements 
made it might have been argued with 
some force that they wore nob sufficient 
to bring home the charge to the maker. 
They had been held to be false in some 
material particulars. But there were 
two further statements made subsequently 
in the course of the proceedings taken 
for bribery and fabricating false evidence 
of murder against the investigating Sub- 
Inspector, Malbar Bhatt. Cunna admit¬ 
ted in those statements that he was 
himself guilty of the murder. He admit¬ 
ted that thore wore other men with him, 
but he also admitted that they were not 
the men previously mentioned and tried, 
and he deolinod to give the names of the 
men who wore really his accomplices 
in the murder. He made these stave, 
ments on 27th and 28th January 1919 
before the committing Magistrate, and 
on 17th and 19th May 1919 at the 
trial before the So9sions Court, 

It has again been urged before U9 that 
these two statements ought to be ex¬ 
cluded from evidence under S. 21, Evi¬ 
dence Act. It has been urged that they 
wore made under the inducement pro¬ 
ceeding from the previous pardon, and 
that therefore they were inadmissible, 
and that as they were not statements in 
the course of the trial for murder, they 

fche Provisions of S. 339, 
Cl. (2), Criminal P. 0. It seems to me 
however that the fallacy of this argu¬ 
ment lies in the first proposition that 
they were induced by the pardon within 
the meaning of 3. 21, Evidence Act. It 
is true, no doubt, that he had been of¬ 
fered a pardon, bub the terms of that 
offer were speoifio and had been specifi¬ 
cally accepted. He then knew that if he 
made false statements he would forfeit 


his pardon. He must have known that 
he had made false statements when he 
implicated three innocent men at the 
trial for murder. He must moreover 
have been perfectly well aware that his 
statements were known to be false as 
the three men whom ho had accused had 
been acquitted by the concurrent find¬ 
ing of both the asse:Sors and the Ses¬ 
sions Judge. He must have known that 
the force of the pardon was spent and 
this has been shown by the fact that be 
did not venture to rely upon that pvrdon 
at his trial. It seems to me therefore 
that it would bo mere sophistry to say 
that the inducement to make the further 
statements implicating himself was the 
forfeited pardon. The inducement was 
to my mind sufficiently plain. 

It was his own self-interest. He was 
anxious at all costs to save his own skin, 
and he thought there was just the pos¬ 
sibility that he might do so by repeating 
the statements and turning upon his pre¬ 
vious protector then in the.dock, the in¬ 
vestigating Sub-Inspector, Malhar Bhatt. 
This was no doubt the reason which pre¬ 
vented his having recourse to the pro¬ 
visions of S. 132, Evidence Act. It has 
been suggested that he ought to have 
been warned of his position and that as 
ho was not warnod he ought to bo given 
tilt benefit of those provisions. But that 
has b»en held not to bo the law by the 
oonourreut decisions of all the High 
Courts. It has been held that if a man 
voluntarily makes an incriminating 
statement, he must take the conse¬ 
quences for it. He oan only plead protec¬ 
tion if be has specifically declined to 
make the statement and has been speci¬ 
fically compelled to do so by the Court. 
He made no such effort in this oase, and 
he is therefore not entitled to the benefit 
which has been pleaded for him of S. 132, 
Evidenoe Act. It seems to me therefore 
that these two statements, made volun¬ 
tarily in the subsequent proceedings for 
bribery and fabricating false evidenoe 
against his previous protector, the in¬ 
vestigating Sub-Inspector Malhar Bhatt, 
were admissible and were rightly held 
to be admissible in evidence against him. 
and were nob barred by the provisions of 
S. 24, Evidenoe Aot. It is unnecessary 
therefore to discuss the further question 
raised whether they were or were not 
within the provisions of S. 339, 01. (2), 
Criminal P. 0. It seems to me sufficient 
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to say that they have not been shown 
beyond all doubt to have been within 
them and that it would not, in my opi¬ 
nion, he proper in this particular matter 
to rely upon toe provisions of S. 339, 
Cl. (2), Criminal P. C. 

It seems to me, if these statements 
were rightly admitted in evideneo, that 
the guilt of Cunna was hardly disputable 
upon the merits. The details of his two 
statements in the original trial were too 
full and lurid to have been the pure in¬ 
vention of a person who had never been 
present and had taken no part in the 
murder and thoy were confirmed as to 
his presence with the further indication 
that he must have taken a prominent 
part in the murder by his subsequent 
statements in the trial of the investigat¬ 
ing Sub-Inspector, Malhar Bbatt. It has 
also to be remembered that he was the 
last man known to have been with the 
deceased, that he was the man who knew 
that there were Rs. 400 in the pocket of 
Dev Naik. and that he was the man who 
on his own admission produced in the 
subsequent investigation the two pieces 
of broken sickle which it was stated had 
been used for the murder. It seems to 
me therefore that the guilt of Canna has 
been fully established and that he has 
been rightly convicted of the murder of 
his uncle Dev Naik on the opinion of one 
of the assessors, by the learned Sessions 
Judge. 

It seems to me further after careful 
consideration that the sentence passed 
upon him was the right one. Consider¬ 
ation has been given to the delay. But 
it has only been too evident that the de¬ 
lay was of his own making for the pur¬ 
pose of saving his own skin and getting” 
three innocent men hanged for the mur¬ 
der. Consideration has been given to the 
influence exercised upon him by the cor¬ 
rupt Sub-Inspector, Malhar Bhatt. But 
it has only been too evident -that he 
readily fell in with the proposal to ob¬ 
tain security fro u punishment by the 
payment of the Rs 400 obtaired by the 
murder to the grasping Sub-Inspector, 
Malhar Bhatt. Consideration has also 
been paid to the fact that he was offered 
a pardon. But it lias become only too 
evident that ho forfeited that pardoD by 
malicious perjury that ho kn6w that he 
had forfeited it. But that, nevertheless, 
with the hope of still saving his own 
skin he turned against his former pro¬ 
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tector, then impotent in the dock, the 
Sub-Inspector, Malhar Bhatt. It seems 
to me impossible in view of his conduct 
throughout and the brutality of the mur¬ 
der to record grounds which would be 
sufficient to justify us in holding that the 
sentence of death was not properly pas¬ 
sed upon him by the learned Sessions 
Judge. It seems to me therefore that we 
ought to confirm the conviction and the 
sentence of death passed upon Cunna 
and that his appeal ought to bo dismissed 
by this Court. 

Heaton, Ag. C. J. —There is no time 
left for mo to state my reasons with any 
fullness, so that all I will say is that I 
doubt whether although I agree with my 
brother Hayward, my reasons would al¬ 
together correspond with his. I largely 
disagree witli my learned brother Shall. 
We are however all agreed that the con¬ 
fession made by Cunna in the course of 
the police investigation conducted by 
Malhar Bhatt into the murder cannot be 
used as evidence. I hold that in the 
particular circumstances of this case, the 
statements made by Cunna in fchs raur- 
dor case when he deposed as a witness 
are not inadmissible in virtue of S. 24, 
Evidence Act, for they are removed from 
the operation of that section in virtue of 
Cl. (2). S. 339, Criminal P. C. And I 
hold in the particular circumstances of 
this case that the two statements made 
as a witness by the accused in Malhar 
Bhait's case were not caused by any in¬ 
ducement, threat or promise within the 
meaning of S. 21, Evidence Act. I will 
just add a word or two on this point. 
What the accused himself says about 
these statements, in so far as he says 
anything at all, is that they wore in¬ 
duced, not by anything that Malhar 
Bhatt had said nor by the pardon offered 
him by the Magistrate hut by what was 
done by a Criminal Investigation De¬ 
partment officer in the course of the lat¬ 
ter's inquiry. 

I think to hold that these statements 
were caused by the inducement offered 
by the Magistrate when the pardon was 
tendered is far too conjectural an infer¬ 
ence. We do not know what was in the 
accused's mini. He has not told us him¬ 
self. The circumstances are so complex 
and they cover fo long a period of time 
that, speaking for myself, I feel it quite 
impossible to say with any degree of 
certainty what was in his mind, what he 


Emperor v. Cunna (FB) (Heaton, Ag. C. J.) 



2920 Advocate-General v 

hoped to gain, what he hoped to avoid 
by making those statements. But, in so 
far as I can conjecture at all, I do not 
conjecture that he made those statements 
because of the pardon which had been 
12 months earlier offered him by the 
Magistrate. When once those statements 
and the two earlier ones are admitted in 
evidence, the conviction of the accused is 
inevitable. I find nothing in this case to 
excite in my mind any feeling of com¬ 
miseration. I find nothing that lightens 
the treacherous wickedness of the man 
who committed the murder and I think 
if there ever can be a case in which the 
punishment of death is deserved that 
this is such a case. Therefore I think 
that not only the conviotion but the sen- 
tence should be confirmed. 

G.P./r.K. Sentence confirmed. 
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Pratt, J. 

Advocate-General of Bombay —Plaintiff. 

v. 

Vithaldas Meghji —Defendant. 

Original Civil Suit No 36 of 1918, De¬ 
cided on 9th December 1919. 

(a) Succea.ion Act (10 of 1865), S. Ill— 
S. Ill only applies where contingent event is 
left uncertain—Bequest to widow and daughter 
for life and after that alternative gift to 
daughter’s male issue that may be born or in 
charity—Gift to male issue held void—Gift to 
charity was valid. 

Seotion 111, Succession Act, contains meroly 
a rulo of construction, and is subject to any 
provision in a Will which may rebut its applica¬ 
tion. The intention of tho rule is, that, when 
thcro is a-gifl followed by a contingent gift over, 
the inclination of the Court is to interfere as 
little as posaiblo with the first gift, the socond 
gift being read as a gift in substitution and not 
in remaiudor, where therefore tho expressed in¬ 
tention of a testator is to oroato a life estato, 
tho proviaions of tho section cannot be invoked 
to convert that ostate into an absoluto estate. 
Tho seotion ia applioable only where the time of 
the occurrence of an evont is left uncortain,—as 
where a contingent gift is mado to dopend upon 
the death of tho legatee. [P 282 0 1, P 288 0 1] 

Where a Hindu makes a bequest in favour of 
hi3 widow, and on her death a gift to his 
daughter for life, and after that an alternative 
gift, on the ooe haud to hor male iaauo, if any, 
and, on the otbor hand in dofault of male issue, 
to a charily, tho bequest to tho molo issuo is 
void but not the alternative bequost to charity. 

[P 282 0 21 

(b) Hindu Law—Will—Hindu testator has 
power of defeasance of prior absolute estate 
on happening of certain event. 

A Hindu testator is competent to provide for 
the dofoasance of a prior absolute estato con¬ 
tingently on tho happening cf a future event, 
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as where a life-estate is bequeathod to a widow 
with power of disposition during ber lifetims, 
and after her to her daughter and neither ct 
them eserciaes that power. (P 283 C 2] 

Strongman and Kangi for Plaintiff. 

Chimanlal Sctalvad. Tara porevalla 

Desai and Coltman —for Defendant. 

Judgment—This is a suit filed by the 
Advocate-General as representing a 
charitable trust — the Anathashrama 
created by the Will of Hansraj Dudha. 
The plaint prayed for a declaration of 
the properties that were the subject- 
matter of the trust and for the removal 
of defendant 1 from the office of trustee 
and for the administration of the estates 
of Hansraj Ludba and of his wife and of 
tho trust properties. But by consent the 
suit has been confined to one for declara¬ 
tion as to what properties are subject to 
tho trust and for the preparation of a 
scheme for the administration of the 
charity. Defendant 1 is the trustee and 
supports the Advooate-General. Defen¬ 
dant 2 claims certain properties adversely 
to the trust and it is against him that 
the declaration is sought. 

Hansraj Lmdha died at Jamnagar on 
27th May 1901 leaving a widow Hiravahu 
and a daughter, Jivibai. His property 
consisted of : 

(a) A house in Bombay—the Ramdas 
Mala, (b) Two houses in Jamnagar, (o) 
Moveables, oon9i9ting of.(i) a fund stand¬ 
ing in the name of a former wife and of 
Hiravahu ; (ii) household effoot9 and 
furniture ; (iii) Hiravahus Stridhan; and 
(iv) the assets of'his business termed 
" Punji ” in his Will. 

The proviaions of Hansraj Ludha*s 
Will (omitting details not relevant for 
the purposes of this suit) are as follows : 

The trust fund is set apart out of the 
Punji : some of the surplus is applied to 
legacies ; and the rest of the Punji, the 
Stridhau, and the fund in the wives* 
names and household effects and furni¬ 
ture are given to Hiravahu absolutely 
Cls. 7, 5 (a), 6 (b) and 6 (c) of the 
Will. The Jamnagar houses are given 
to Hirabahu absolutely. 

The Ramdas Mala is disposed of by 
01. 5 (d)of the Will, under whioh Hira¬ 
vahu is given a life estate with a power 
of disposition for specified purposes in 
her lifetime. 

But all the bequests to Hiravuhu are 
subject to Cl. 9, under whioh they are all 
deolared to be to Hiravahu for life, on 
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her de , atb t0 Jivibai for life and on 
Jivibai s death to her lineal male des¬ 
cendants, if any, and if not to be Anath- 
ashrama Charity. 

Iliravahu died a year after her hus¬ 
band, on 5th June 1902. She made no 
disposition in her lifetime of the Ramdas 
Mala but left a Will in which she ex¬ 
pressed her intention to conform in all 
respects to the direction contained in her 
husband s will and then proceeded to 
make the foliowing dispositions : 

The Mala she gives to Jivibai and in 
case of her death without male lineal 
descendants to charity (Cl. 11 (3). 

The Jamnagar houses to Jivibai and 
in case of her death without male descen¬ 
dants to her sister s sons (Cl. 13). 

The surplus of the Punji and the wives 
Khata she bestows in legacies and to 
other charities (Cl. 16). 

The Stridhan and household effects she 
gives to Jivibai absolutely (Cls. 14 and 15). 

But all the bequests to Jivibai are sub¬ 
ject to a defeasance clause—Cl. 31 of the 
Will—in case of her death without chil¬ 
dren. 

Jivibai died childless in 1912. 

Now the trustee of the Anathashrama 
is defendant 1 who is the executor of 
both the Wills. He has possession of the 
part of the Punji.,set apart for the charity. 
But the Advocate-General claims, for the 
charity, the Ramdas Mala, the Stridhan, 
and the household effects, the surplus of 
the Punji and the wives’ Khata. Mr. Tara- 
porevalla, for the trustee, supports that 
claim. 

As regards the Ramdas Mala the provi¬ 
sion of Hiravahu's Will is inoperative for 
it is quite clear that, under the Will of 
Hansraj, Cl. 5 (d), Hiravahu was given a 
life-interest and a limited power of dis¬ 
position during her life which she did 
not exercise. 

The Mala is disposed of in Cl. 9 of the 
Will of Hansraj in the following words : 

" All the property which Hiravihu may not 
have disposed of shall accrue to Jivibai on the 
following condition : Should there he Jivibii’s 
lineal male descendants the said property shall 
go down to the said lineal male descedants hut 
should there bo no lineal male descendants of 
hers then to my Mala which there is in Bombay 
and which is known as that of Vithaldas Ram¬ 
das, if the same should be in the same condi¬ 
tion in which it is now or as to the sum which 
may have boon received either by the sale or 
mortgage thereof, the right thereto for life will 
accrue to Jivibai, (i. o., Javibai shall have a 
life interest therein). But after Jivibai’s life¬ 
time the Slid property shall not go down to 
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Jivibai’s heirs or to my heirs (but) the right in 
respect of this Mala in Bombay in whatever 
form the same may be at that time, shall form 
part of the Anathashrama Dharmada Fund » 
which fund I have set apart. M 

There is therefore after the death of 
Hiravahu a gift to Jivibai for life and 
after that an alternative gift, on the one 
hand to her male issue if, any, and on the 
other hand, in default of male issue to 
the charity. The bequest to the male 
issue is void under the rule in Tagore case 
1 Jotendromohun Tagore v. Ganendro - 
mohun Tagore (l)J but that would not 
affect the other alternative bequest to the 
charities : Joverlai v. Kablibai (2). 

The Ramdas Mala is however situate 
in Bombay and the construction of the 
Will, so far as it relates to this property 
is by S. 2, Hindu Wills Act, made sub¬ 
ject to S. Ill, Succession Act. It is 
therefore contended that as the gift over 
to the charities is contingent on Jivibai 
dying sonless, it cannot take effect unless 
that event overruled before the period of 
distribution, i. e., boforeHiravahusdeath 
in other words, the charity can only take 
if Jivibai died sonless in the lifetime of 
Hiravahu. 

Section 111, Succeession Act.-ombodies, 
a rule in Edwards v. Edwards (3) which 
though overruled in O'Mahoney v. Bur- 
dell (1) has still statutory force in India. 
But it is at most a rule of construction 
and is thoroforo subject to any other pro¬ 
visions in the Will which may rebut its' 
application. 

The reason of the rule is that when 
there is a gift followed by a contingent' 
gift over, the inclination of the Court 
is to interfere as little as possible with 
the first gift. The second gift is there¬ 
fore read as a gift in substitution and 
not in remainder. In Ill. (b) to S. Ill, 
Sucossion Act, the logaoy is to A for life 
and after A s death to 7J, and “ in case of 
B s death without children ” to C. ThU 
is an absolute gift to B and the contin¬ 
gent gift to C only operates if the gift to 
B fails owing to B's death in A's lifetime. 
But if the gift to B wore expressed by the 
testator to he for life only there is no 
scopo for the operation of the rule. It 

( 1 ) [1872) I. A. Sup. Vol 47=9 B. L. R. 377 

= 13 \V. It. 339=2 Suth. 692=3 Sar. 82. 

(P- C.). 

(2) [1392) 1G Bom 492. 

(3» [1352) 13 Beav. 357=21 L. J. Ch. 324=15 

Jur. *259=31 E. It. 570=92 It. R. 464. 

(1) (1371J 7 H. L. 333=31 L. T. 705=23 W. 

It. 301 = 11 L. J. Ch. 56 u. 
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cannot bo invoked to defeat the expressed 
intention of the testator and convert a 
life estate into an absoluto estate. Again 
the occurrence of the event on which the 
contingent gift depends in the death of B • 
If the estate of B is nob expressed to be a 
life-03tate that does not sufficiently define 
the time of the event. Did the testator 
mean that B should have a life-estate and 
that the ultimate gift should take effect 
even if he survived A? Or did the testator 
mean that B should have an absolute 
estate and that the ultimate gift should 
only take effect if B died in the life time 
of A? Thus even though the death of B is 
mentioned, the time of the event is left 
uncertain andeth section comes in and 
fixes the time. But where B is expressed 
to have a life-estate, it is immaterial 
whether B dies beforo or after A. The 
death of B , therefore, sufficiently defines 
the time for the occurrence of the event. 
This circumstance excludes S. Ill, which 
only applies where the time is left un¬ 
certain. The case of Bhupendra Krishna 
Ghose v. Amarendra Nath Dey (5) is an 
express authority on this point. 

Now, in my opinion, the gift to Jivibai 
of the Ramdas Mala is for life, and, that 
being so, S. Ill, Succession Act, would 
nob govern the construction of this clause 
of the will. It is immaterial whother 
Jivibai died before or after the previous 
life-tenant, Hiravahu. It is contended 
that the gift to Jivibai, and after her 
to her lineal descendants, if any, is an 
absolute gift and that therefore, S. Ill 
applies. t< Bub, in the first place, the ex¬ 
pression shall accrue to Jivibai on the 
following conditions’* shows the inten¬ 
tion was nob to confer an absolute estate. 
And, in the second place, Cl. 9 expressly 
says Jivibai shall have a life interest. 
In the third place, the testator was a 
Hindu and it is very unlikely that he 
intended to confer an absolute estate on 
a woman who had passed out of his 
family by marriage. 

The Charity, therefore, is entitled to 
the Ramdas Mala. 


Next, as to the wives’ khata and I 
surplus of the Punji. The absolute 
quest to Hiravahu of these properties 
Cls. 7 and 5 (b) of Hansraj’s will is 
duoed by 01. 9 of the will by the folic 
rag words: 

“la like manner as regard s the Bovoral si 

(6) A. I. R. 1915 P. 0. 101=43 Oal. 1S2- 
I. A. 12=34 I. 0. 892 (P. 0.). 


which I have directed to be paid in cash to my 
wife Hira, if she should not have dealt with 
(or disposed of) the same, and if Jivibai should 
get the same, and if Jivibai also should not have 
in her lifetime appropriated the same to her 
own use, then those sums also shall form part 
of this Anathashram fund." 

Hiravahu has a life-estate with power, 
of disposition during her lifetime and 
after her Jivibai, and if neither of them 
exercise that power, the property gees to 
the Charity. Hiravahu had therefore 
no power to dispose of the surplus Punji. 
and wives’ Khata by will and these must! 
go to the Charity. 

Stridhan and household effects are not 
cash and therefore not affected by Cl. 9 
of Hansraj’s will. Hiravahu was en¬ 
titled to dispose of them by her own 
will. By Cl. 14 she has given them to 
Jivibai absolutely. But those are out 
down by C. 31 of her will which is as 
follows: 

“I direct the properties bequeathed to Jivibai 
by this will with full power and control are be* 
queathed on this condition that the samo shall 
uot descend to her heirs in case she dies issue¬ 
less but shall go to the funds for the destitute.” 

The fund of the destitute is Anatha- 
shrama Charity. This is a defeasance' 
clause and it is contended that it is in¬ 
operative as this part of the will is not 
gaverned by the Hindu Wills Act and 
S. 118, Succession Act, has therefore no 1 
application. 

But it is settled law that it is com¬ 
petent to a Hindu testator to provide 
for the defeasance of a prior absolute 
estate contingent on the happening of 
a future event: Kristoromoni Dasi v. 
Narendro Krishna Bahadur (6) It is 
not the case of a repugnant condition 
attached to an absolute gift. This clause 
is therefore valid, and by virtue of it 
the Charity is entitled to the stridhan 
and household effects. 


i cnereiore nna on the issues: 

(1) What is tho iotsrost of tho Charity under 
tho two wills of Hiravahu and Hausraj Ludha? 

W i of Hanuraj, tho Charity is on- 
titled to tho Ramdas Mala, tho wivos* Khata 

„i iin,i 8UrP w 8 4 01 tbo Punji, and undor tho 
effects H ravahu 10 the str »dhan and household 

(2) What intorost did Jivibai tako In tho mala 
Hifavahu 0 WlM °* Hansrft i after tho doath of 

aU , or tho doalh of Hi™vahu. 

•ii V h ° l “ er on the true coustruotiou of tho 
will of Hansraj and in tho events that havo 
happened defendant 2 bocamo outitlod to the 
malaaa tho hoir of Jivibai. 

(6) [1839] 16~7779,9=l7l7 ~ " 
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In the negative, 

(1) Whether the conditions in Cl. 31 of the 
v ‘ 1,1 of Hiravahu are valid and operative in law? 

In the affirmative. 

(•->) W bother the defendant *2 iu the events 
that have happened became entitled to all the 

tridhan ornaments in Bombay and Jamnagar 
and all the household furniture mentioned in 
the will of II insr ij? 

In the negative. 

(o) \\ bother the claim of defendant 2, if any, 
in ihe said estate is not barred by the law of 
limitation. 

Unnecessary. 

As tho Chirity is to bo administered 
in Jamnagar, I do not frame a scheme. 

Decree therefore declaring that the 
Charity is entitled to the Vifchaldas 
Raindas Mala, the balance of the Punji, 
tho wives' khata, stridhan and house hold 
furniture. Defendant 1 to render an ac¬ 
count of his administration of the trust 
properties and to pass his accounts be¬ 
fore tho Commissioner. Costs of all par¬ 
ties as between attorney and client to 
come out of the trust funds. 

G.P./r.k. Suit decreed. 

A. I. R. 1920 Bombay 284 

Macleod, C. J. and Heaton, J. 

Nowroji Pudumji and others— Appel¬ 
lants. 

v. 

Laxvian Moreshtvar Deslipxnde and 
a nother —Respondents. 

First Appeals Nos. 42, 48 and 49 of 
1919, Decided on 12th November 1919, 
from order of Dist. Judge, Poona, in 
Misc. Appln. No. 24 of 1919. 

Companies Act (7 of 1913), Ss. 196 and 215 
—Court can allow liquidator to question and 
examine persons connected with Company as 
to its management or formation. 

Under S. 215, a voluntary liquidator is en¬ 
titled to ask tbc Court for an order for the 
examination of persons, who were connected 
with the Company, with regard to its manage¬ 
ment or formation, and the Court has power 
to make such an order. [P 28-1 C *2] 

Campbell , Kanga , Sayani it Co., Daha - 
durji aud S. R. Bakhale —for Appellants. 

B. J. Desai and J. B. Gharpure— for 
Respondents. 

Macleod, C. J.— The applicants in 
this case presented a petition to the Dis¬ 
trict Judge of Poona, stating that they 
were Honorary Liquidators of the Dec- 
can Bank, Limited, Poona, under volun¬ 
tary liquidation, and asking for the 
examination of certain persons who were 
Directors, Managers and other Officers of 
the Company with respect to their con¬ 
duct of the business of tho Company and 


as to their conduct and dealing as Direc¬ 
tors, Managers and other officers thereof 
during tho years in which they acted as 
such Directors, Managers, etc. There 
were originally nino respondents. The 
learned District Judge made an order 
for the examination of respondents 1 to 
4. Against that order respondents 1, 2 
and 3 have appealed. 

The first question is whether a volun¬ 
tary liquidator can apply to the Court 
for an order for the examination of per¬ 
sons connected with the management of 
tho Company. S. 215, Companies Act 
says: 

“Where a Company is being wound up volun¬ 
tarily, Ihe liquidator or any contributory cr 
creditor may apply to the Court to determine 
any question arising in tlie winding up, or to 
exercise as respects the enforcing of calls, or 
auy other matters, all or any of tho powers 
which the Court might exercise if the Company 
were being wound up by tbeCourt.* 9 

Sub-S. (2) says: 

“The Court, if satisfied that the determina¬ 
tion of the question or the required exercise of 
power will be just and beneficial, may accede 
wholly or partially to the application on such 
terms and conditions as tbe Court thinks fit or 
may make such other order ou the application as 
the Court thinks just.” 

It has been argued by the appellants 
that that section does not give the Court 
power to make an order on the applica¬ 
tion of a voluntary liquidator, for tho 
examination of persons who were connec¬ 
ted with tho Company, with regard to its 
management or formation. It is difficult 
to see where tbe basis of that argument 
lies. S. 215 is framed in the very widest 
terms. It enables tho Court to make 
any order, which it might have made in 
a compulsory winding up in favour 
of a voluntary liquidator, if it thinks 
that tho exorcise of that power is just or 
beuehcial. It seems to me it is quite 
useless to refer to any other sections of 
the Act in order that we may give its 
proper meaning to S. 215. There is no 
ambiguity whatever in that section. 
Therefore I am very clearly of opinion 
that a voluntary liquidator is entitled 
to come to tho Court and ask the Court 
to make an order for the examination of 
witnesses, which the Court may make on 
the application of an official liquidator 
under S. 19G of tho Act. 

The second question is whether the 
Court ought to have made tho order in 
this particular case. Now the liquida¬ 
tion began in 1916, and apparently has 
proceeded in very unfortunate circum- 
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etancag for the Company, for instance, 
as the learned Judge in the Court below 
has stated, the liquidators have been 
trying to bring on this application for 
the examination of Directors and other 
persons for a considerable time, but 
owing to the unfortunate deaths of two 
successive liquidators and other reasons 
this matter has remained unsettled. In 
January of this year a suit had to be 
filed by the liquidators against certain 
persons including the present appellants 
for misfeasance, and it has been argued 
that this order ought not to have been 
made for the examination of the appel¬ 
lants because that suit had been filed. 
But it is quite clear that if the Judge had 
power to make the order at any time 
after the liquidation commenced, if the 
liquidator had been able to bring the ap¬ 
plication before him, there is no reason 
why the Judge should not have granted 
the order when he made it in February, 
merely because the suit had been filed 
' against these opponents, which no doubt 
was filed to save the bar of limitation. 
It is quite true that in some cases the 
Court will net exercise its discretion in 
favour of the liquidator, if ic thinks he is 
asking the Court to exorcise it9 power 
without sufficient reason. But that is a 
pure question of discretion, and it is im¬ 
possible to lay down any definite rules 
as regards the exorcise of that discretion 
more than this, that the Court must exer¬ 
cise its discretion. The learned District 
Judge has considered this question in his 
judgment, and I agree that ho was right 
in considering that the objection of tho 
opponents, the present appellants, that 
the order ought not to have been made 
for their examination ought not to suc¬ 
ceed. It is really difficult to see why the 
Court should not make the order on the 
application of tho voluntary liquidators 
or why the appellants should shirk gi v ! 
ing suoh information as they may have 
regarding their management of the 
• affairs of this Company. In my opinion 
therefore the order of the learned Dis¬ 
trict Judge was perfectly correct, and 
the appeal must be dismissed with costs 
Heaton, J.-I agree. I feel quite clear 
m my own mind that S. 215, Companies 
Act gives the power, and I really am not 
at present able to oonoeive any reason of 
importance why the Court should not 
have tho power. Seeing that the Court 
has the power, then undoubtedly the 
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District Court would be in a better posi¬ 
tion to make up its mind whether the 
examination of the Directors ought to 
proceed than are we sitting here The 
liquidation has come before the District 
Court in Poona. I suppose it is very 
likely to come before it again. That 
Court would be a good deal more conver¬ 
sant with the facts than we are. 

The principal reason urged against al¬ 
lowing the examination of the Directors 
seems to mo to be a reason for allowing 
that examination. If there is a suit 
filed, then the sooner tho Directors are 
examined the better, and the faot that 
there is a suit makes it more urgent, not 
loss urgent, that the examination should 
take place speedily; provided of course, 
as I assume it will be, the examination 
is made for the purpose of the liquida¬ 
tion. 

G.P./r.K. Appeal dismissed. 

A. I. R. 1920 Bombay 285 

Macleod. C. J. 

The Karadeniz , 

Case No. 3 of 1915, Decided on 9th 
June 1919. 

(a) Alien Enemy—Commercial Domicile- 
Neutral subject having commercial domicile 
in enemy country with no intention to re¬ 
move domicile even after long time—Hi» ves¬ 
sel must be condemned as lawful prize. 

Where it is found by a Prizo Court that on 
outbreak of war a claimant who is a neutral 
subject hnd his commercial domicilo in oncmv 
territory and that at tho timo of tho capture of 
tho vessol and for a long timo after ho had no 
mtontion of removing that domicilo to a noutral 
country, tho vessol must be condemned as law¬ 
ful prize. (Case law discussed .) 

(b) Prize Court Crown cannot prescribe 
law for Prize Court-lt can however apply 
Orders m Council where Crown's rights are 
mitigated. 

While the Crown cannot by Ordors in Council 
presort bo or altoc tbo law to bo administered bv 
a Court of Prizo, tho Court would net on Orders 
m Council in every case in which thoy amount 
to a mitigation of tho Crown's rights in favour 
of tho onemy or neutral, us the caso may bo. 

[P‘286 0 1] 

Strangman and Nicholson —for fcho 
Government. 

Mirza and Invorarity —for Claimant. 

Judgment— On 11th March 1915, I 
doliversa a preliminary judgment iu the 
matter of tho SS. Karadeniz. I was then 
of opinion that I was bound by an Order 
in Counoil of 20th August 1914 to eon- 
aider the Deolaration of London as gov¬ 
erning this oa9e, that under Art. 57 of 
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the Declaration the neutral or enemy 
character of a vessel is determined by 
the Hag she i3 entitled to lly, and that 
before tbo capture the Persian Govern¬ 
ment had recognized this vessel’s right 
to fly the Persian Flag. That there¬ 
fore, the vessel could not be condemned 
as lawful prize unless I was satisfied that 
in spite of the apparent validity of the 
transfer of the vessel to the claimant, 
the control of the vessel remained in the 
hands of the Turkish vendors. On the 
evidence there was considerable justifica¬ 
tion tor my holding that there was an 
arrangement between the claimant and 
the vendors that the latter should retain 
the control of the vessel and use the 
transfer as a means of getting her to the 
nearest Turkish port under the Persian 
Flag, but the claimant asked to .be al¬ 
lowed to produce further evidence regar¬ 
ding the bona fide3 of the transfer, so I 
directed the cause to stand over for fur¬ 
ther proof. Some further evidonco has 
now been taken in England on commis¬ 
sion, but owing to the continuance of 
hositilities the claimant has been unable 
to procure the evidence he wanted from 
Constantinople. However owing to a 
recent decision of the Privy Council the 
Government have asked me to set down 
the cause for further argument, and I 
have heard the arguments of counsel on 
the question whether the vessel should 
not bo condemned as lawful prize on the 
ground that thecommercial domicile of the 
claimant at the time of the capture was 
Turkish. Their Lordships of the Privy 
Council hold in The Zamora (l), that 
while tho Crown cannot by Orders in 
Council prescribe or alter the law to bo 
administerd by a Court of Prize, the 
Court would act on Orders in Council in 
every oase in which they amount to a 
mitigation of the Crowns rights in favour 
of the enemy or neutral, as tbo case 
may be. 

Then, in The Proton (2) the question 
arose whether Art. 57 of the Declaration 
of London, which it was declarod by the 
Declaration of London, Order in Council 
No. 2 of 1914 should be adopted and put 
in force, proscribed the law to be admi¬ 
nistered by a Court of Prize or directed 
that the rights of the Crown wereJoJ>e 

(1) [191G] 2 A. C. 77=85 L. J. P. 89=2 P. C. 

1 = 111 L*. T. G2G=G0 S. J. 41G=32 T.L.R. 

13G (P. C.). 

(2) [1918] A. G. 578=67 L. J. P. C. 114. 
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mitigated in favour of a neutral or of the 
enemy. The judgment says: 

" In their Lordships' opinion the former is 
the effect of the article. It declares that a 
Court of Prize shall determine the character bv 
one single circumstance, the character of the 
Hag which she is entitled to fly and not by the 
entire body of relevant circumstances, which 
determine the truth as to that character. This 
.is a positive prescription as to a meterial part 
of the law of evidence. The terms of this article 
are little adapted to a waiver of His Majesty’s 
rights in favour of others; they clearly purport 
to prescribe the law on a topic which has been 
the subject of many decisions." 

In my previous judgment I said: 

But for the change effected by Art. 57 there 
would have been no difficulty in decidiug this 
case. According to the authorities thcclaimant 
at the outbeak of hostilities for the purpose of 
Prize Law would be considered a Turkish sub¬ 
ject by reason of his mercantile domicile, unless 
within a reasonable time he transferred himself 
and his property to another country: see The 
Ariel (3). But this he had no intention of 
doing. It was by mere chance that he was at 
Piraeus when the war broke out, and in his evi¬ 
dence he said that he inteuded to go back a9 
soon as the Dardanelles were open to look after 
his business. It was immaterial to him whe¬ 
ther war was going on or not." 

I have now been asked by counsel for 
the claimant to reconsider the opinion 
I then expressed regarding the commer¬ 
cial domicil of the claimant, when the 
question was one of mere academical in¬ 
terest, while counsel for Government 
contend that on the authority of The 
Proton (2) it is clear that the vessel must 
be condemned unless I can come to a 
dilTorent conclusion. I am not prepared 
to say now that the question is so free 
from difficulty as I thought it was when 
I delivered my first judgment. 

However, it has been argued for the 
claimant that I definitely decided that 
I was bound by the Order in Council and 
that it is not open to mo to reconsider 
the case in the light of the judgment of 
the Privy Council in The Proton (2). I 
think I am entitle! before final judgment 
is given, either condemning or releasing 
the vessel, to reconsider any opinion I 
have previously expressed. 

The Hague Convention does not apply 
to this case, as it was not ratified by 
Turkey. If then I can find that the 
Karadeniz boro an enemy character, she 
must be condemned. I shall now con¬ 
sider the authorities on that point. 

" If a person lias a settlement in a hostile 
country by the maintenance of a commercial 
establishment there, he -will be considered a 
hostile character and a subject of the enem y 

(3; [1857] 2 Euglish Prize Cases GOO. 
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country, in regard tn his commercial transac¬ 
tion, conuecled with that establishment ; " 
Kent's International Lair, p. 217. 

In The Indian Chief (-1) it was laid 
down by Sir William Scott that for all 
commercial purposes the domicil of tbe 
party without reference to the place of 
birth becomes tbe test of national cha¬ 
racter. The character that is gained by 
residence ceases by nonresidence and is 
an adventitious one, no longer adhering 
to the subject of it from tbe moment he 
puts himself in motion to quit the coun¬ 
try sine animo revertendi. 

Therefore Kent says that the most im¬ 
portant test is the animus manendi. 

In The Gerasimo (5) it was laid down 
that: 

" The national character of a trader is to be 
decided, for the purposes of the trade, by the 
national character of the place in which it is 
carried on. . If a war breaks out, a foreign mer¬ 
chant carrying on trade in a belligerent country 
has a reasonable time allowed him for trans¬ 
ferring himself and his property to another 
conn try.*' 

The property of a person not resident 
in enemy territory may acquire a hos¬ 
tile character. 

In 1 lie Jonge Klassina (6) a claim was 
made by a Mr. Ravie, describing himself 
as Ravie of Birmingham, to certain goods 
coming to bo imported from Holland 
under the authority of a license. Ravie 
bad been to Amsterdam in connexion 
with the export of the goods and the 
Court ordered their confiscation on the 
ground that it appeared from the evi¬ 
dence that Ravie had been as substan¬ 
tially employed in the trade of Amster¬ 
dam as any other mercantile firm of that 
place. 

In I he Ann (7) the ship under Ameri¬ 
can oolours was seized in tho river 
Thames on 1st August 1812. A claim 
was made by the master who was also 
solo owner of the ship, describing him- 
self to bo a British subject and as such 
entitled to the beneSt of an Order in 
Council of November 1812 direoting the 
restitution of British ships under the 
American Flag. Tho claimant said he 
was born in Falkirk in Scotland, that 
th f 8 las J; 8 ? V0n > ,0 ars he had been 
02* ’\ fc **?. to* "tom home ho had 
lived and still lived at Bathgate in tbe 

[leoo] 3 Rob. 127 


Shire of Linlithgow, where his wife and 
family were; that he was a British sub¬ 
ject but that about 1G years ago he had 
been admitted a citizen of the United 
States of America for the purpose of com¬ 
merce only. The Court said : 

“Why this trausactiou is for the purpose of 
commerce: According to bis own account, then 
he ceased to be a British subject for commercial 
purposes." 

Nor did the mere circumstance of leav¬ 
ing his wife and family in Scotland avail 
him for the purpose of retaining the be¬ 
nefit of his national character. 

In the leading American case of The 
Venus, Here, Master ($) the decisions of 
the English Courts on tho subject of na¬ 
tional character acquired by residence 
and on the consequences of such acquired 
character were recognized as being foun. 
ded on sound principles of public law : 

“As a consequence of the doctrine of domicile 
tho Court decided (by a majority) that if a citi¬ 
zen of tho United States should establish his 
commercial domicile in a foreigu country, and 
hostilities should afterwards break out between 
tbr«t country and tho United States, his property 
shipped before knowledge of tho war. and whilo 
that domicile continued, would bo liable to can- 
.tore on the ground that bis permanent residence 
had stamped him with tho uationa! character of 
that country .... Tho doctrine of enoniv’s pro¬ 
perly arising from a domicile in an enemy's 

country, is taken strictly; and equitable quali¬ 
fications of tho rule are generally disallowed, for 
the soko of preventing frauds on belligerent 
rights, and to givo tho rulo more precision and 
certainty:" Kent's International 1 aw, ,,. 223 

, In ^ E, ‘™ ac J ls OX decided in Novem- 
her 1915. Sir Samuel Evans said that 
Professor D.cey s definition of "commer¬ 
cial domtoile as suoh residence in a coun- 

5 6 P ^ UrP ° S . e ° { . tradin S “9 makes a 
person s trade or business contribute to 

or form part of tbe resources of suoh 

country and renders it therefore reason 

able that the hostile, friendly or neutral 

character should be determined by rofor 

once to the obaraoter of such country' 

was sufficiently clear and accurate for 
piactical purposes. 

It must be noted however that a per¬ 
son who has an interest in a bouse of 

den d r 6 lh OD0 . C0Untry ’ although not resi- 
dent there is sometimes said to have a 

commercial domicile in that country and a 

personal domicile in tbe country in whioh 

ho resides: See The Anglo.Mexican (10): 


(5) [1857] 11 Moore P. 0. 88=6 \V R 4 'io— 

E. R. 028. (P. 0.1. “* 450 -14 

(G) [1804] 6 Rob. 297. 

(7) [1813] 1 Dod. 221. 


Ed. 13 U. 


(8) [1814] 8 Crouch 251=3 Law. 

o. 658. 

W '=«! E!n.?& F ' “=« s - m 

(10) [1918] A. 0. 422, 433, 484. 
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"Again, it seems clear tbat a neutral when¬ 
ever resident may, if he owns or is a partner in 
a house cf business trading in or from an enemy 
countrv, be properly deemed an enemy in res¬ 
pect of his property or interest in such business, 
lie aco.uires by virtue of tho busine c s i commer¬ 
cial domicile in the country in or from which 
the business is carried on, and this commercial 
domicile though it does not affect his property 
generally, will affect the assets of the business 
house or hi-3 interest therein with an enemy 
character." 

From the opinion of the majority in 
The Venus, Rae, Master (-) Marshall, C. 
•J., dissented, contending tbat a commer¬ 
cial domicile wholly acquired in time of 
peace ceases at the commencement of 
hostilities, that the presumption of an in¬ 
tention to return to the native country at 
the first opportunity is to ho entertained 
and that this presumption ought to shield 
the property from condemnation until 
delay or circumstances destroy that pre¬ 
sumption. If then property of a neutral 
with a commercial domicile in belligerent 


territory is liable to capture although 
shipped before the outbreak of war, it 
would follow that a ship belonging to 
such a neutral, if captured at sea or in 
pert on the outbreak of war would be 
liable to be treated as an enemy ship, al¬ 
though the owner may have had no op¬ 
portunity of absolutely relinquishing his 

commercial domicile. 

I have searched through some hundreds 
of decisions of the Prize Courts of the 
Allies during this war in the hopes of 
finding a case the facts of which were in 
any way approximate to tho facts in this 
case, but without success. The Venus, Rae, 
Master (8) was referred to by Sir Samuel 
Evans in tho caseof The Manningtry (11) 
decided in October 1915. Certain goods had 
been shipped before the outbreak of war 
by a partnership of four members three 
of whom were in the position of British 
subjects and the fourth was a German 
subject. Tho place of business was in 

Germany. The President said: 

• “The question to be determined would be what 
the position was in the circumstances ot this 
case with regard to tho n E h, of capture or 
seizure of tbo goods at sea after the conynerwe- 
ment of hostilities. If a subject of a belligerent 
or a neutral hid a business in hostile territory 
at the outbreak of war, and reside 1 there, he 
would, according to international law have a 
commercial domicile there, and his goods would 
he subject to capture at sea nt'or host.l't es al. 
though shipped before the war. Wie l rnus Rite, 
Master (8/). Apart from a commercial domicile 
bv residence, the property of a person may ac- 


(11) f 1910] 1\ 3*29=1 P.G. 497=GO 

32 T. L. R. 30. 


S. J.75= 


quire a hostile character, independently of his 
national character or his personal residence. If 
a person be a pirtner in a house of trade in an 
enemy’s country, ho is, as to tho concerns and 
trdde of that house, deemed an enemy: Pratt’s 
Edii. of Story, p. GO; and the property of the 
house of tride established in an enemy country 
is considered liable to capture and condemnation 
as prize: Wheaton, Inter. Law, Edn. 4 (1901), 
S. 3)4. The rule is succinctly stated by Story, 
J., in The Fricndch'ifts (12). It has been long 
since decided in the Courts of Admiralty that 
the property of a house of triac established in 
the enemy's country is coudeinoable as prize, 
whatever m iv be the domicile of the partners. 
The trade of such a house is deemed essentially 
a hostile trade and tho properly engaged in it 
is therefore treated as enemy’s property, not¬ 
withstanding tho neutral domicile of any of tho 
compmy. Hut it seems also to bo settled that 
in such cises confiscation will not take place 
at tho commencement of war, if tho trade has 
been carried on duriug peace, unless the person 
affected continues his connexion with tho trade 
after the war: Pratt’s Edn. of Story, p. Gl. The 
Vigilanti i (13). It is not easy to see why, in 
the case of a partner in a hostile house of trade 
time should be given to sever connexion after 
war before confiscation by capture at sea is per¬ 
mitted, when no such opportunity i* given to a 
person hivin i acommerci ll domicile by residence 
in hostile territory. But I accept tho law as it 
stands." 

In bis dissenting judgment in The Venus, 
Rae, Master (SI Marshall. C. J., disoussed 
how a commercial domicile might be ter¬ 
minated. He 9aid: 

"11 a British subject, residing abroad for com¬ 
mercial purposes, takes deuidoJ measures, on 
the breaking out of war, lor returning to his 
native country” 


nd again , , . , , 

"An immediate discontinuance el trade, and 
rrangoments for removing, followed by aotunl 
•inoval w ithiu a reasonable time, unless do¬ 
wned bv causes which might sufficiently ac- 
junt for not removing, would fix tte intention 

.change the domicile.” 

In The Manningtry (11) the President 
eoided that the British partners had 
ot taken immediate steps, ns their duty 
ras at the outbreak of war. to divert 
he goods from reaching Germany, and 
ondemned their shares. If they had 


a_-I 1 Un na oa 


... I 1 I._l._ 


^ “The'question turns upon tho stage at which 
n the case of a pre-war shipment a neutral 
iartDer in an enemy house of trade ceases to 
live his share in the partnership property pro- 
ected fr m confiscation.-One test would bo 
whether the neutral partner has done anything 
ctivelv after the commencement of hostilities 
o further or facilitate tho delivery of tho goods 
o the enemy house. If the neutral does no act 
(tor the war in regard to the goods but merely 
Hows them to proceed in tho ordinar, 

" OJ) iisiuj i Wheat. 105=i Law Ed. 17 U. S. 

525. 

(13) 1 G. Rob. 1. 
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courne, I find it difficult to hold that his share 
in tho goods innocently shipped should be for¬ 
feited. He has no duty in regard to tho goods 
towards the belligerent State to stop tbeir deli¬ 
very because he has an undivided share in them. 
His situation appears to me to differ in that 
respect from that of a partner who is a subject 
of the belligerent State. The Anglo Mexican 
(14).'* 

It would also 300m that in the Presi¬ 
dent’s opinion a British subject carrying 
on a business in Germany, but not resi¬ 
dent there, would be allowed an opportu¬ 
nity to sever bis connexion as he cites 
with approval a passage from Calvo, 
Vol. 4, S. 1937, p. 70: 

“According to these principles, if a merchant 
domiciled in a neutral couutry does not take 
at tho commencement of the war immediate 
measures for withdrawing his goods from a 
commerce which has no longer a neutral cha¬ 
racter and to which he could legitimately at¬ 
tend in time of peace in tho country o? a bel- 
ligoront, he cannot guarantee his goods from 
capture and from hostile confiscation bv alleg¬ 
ing that personally he resides in a'neutral 
oouutry.” 

In these dayB there would no doubt 
ho difficulties placed in the way of with- 
drawing property, but I prosurae from 
this passage that if a British or a neutral 
subject ongaged in trade in Germany at 
the outbreak of the war in August 1914, 
but not resident thero had goods at sea 
belonging to that trade, they would not be 
liable to capture and confiscation, provi¬ 
ded tho owner had taken such immediate 
steps as were open to him to divert the 
goods from that trade. 

Those questions were discussed by 

°ase The Lutzow 

rHM b ° f °/° the E ?yP f ‘ian Prize 
oourfc in March 1916. 

The Lutzow was a German ship which 
was captured and condemned as prize 

Wdh f?* d ? to oerkai o goods on 

board her by the American Trading Com- 

Th« y fl W A 1C u a braDoh in Hamburg. 

h^ 8 h° d3 t ad boa6hfc b y the Ham- 
burg branoh and had been shipped for 

rt a wl?K 3 !A Q . l ! O . aDOth0r branoh ak Kobe. 
I*”™ beld thit at the time of the cap. 

ture the ownership was in the Hamburg 

be a t n r C eated nd ^ ^°° ds Were therefore to 
be treated as prima faoie belonging to 

majority * 0 ! tho 'n. ‘VZ* fl he 

P&sys&g?,}!# 

„ , 80=114 L. T. 807=60 8 J 4ia Pl °* 

( 5) [1910] 2 Br. * Col. P 0 [jj 18, 

< 10 ) [1004] CC. Rob. 90 
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in whiob a British subjeot settled as 
a partner in a house of trade in Hol¬ 
land had made arrangements for dissolu¬ 
tion but was only prevented from remov¬ 
ing personally by the violent detention 
of all British subjects who happened to 
be within enemy territories at the break¬ 
ing out of war. Sir William Scott said: 

“It would I thick under those circumslances 
bo (joins farther thau tho principle of law re¬ 
quires. to conclude this person, by his former 
ooeiipition, and by his present constrained re¬ 
sidence in France, so as not to admit him to 
have taken himself out of the effect of supe- 
veoing hostilities by the means which he had 
used for his removal.” 

Judge Cator remarks: "This. . .was the 
case of a partnership, but Sir William 
Soott makes no point of that fact." 
Again The Venus. line. Master (8) “de¬ 
clares that the supposed right of election 
“ be ° utb reak of war does not exist.” 
This doctrine, it says, ‘ is believed to 
be as unfounded in reason and justioe a* 
it is in law." But tho loarned Judge 
declined to consider the dooision in The 

Venus, Bae. Master (8) good law. He 
concludes: 

"No ono oftn wish to inflict ueedless hard¬ 
ship on British subjocteor on noutrnls and if 
on the outbreak of war a non-ene.m . ohe neu 
tral or British resident or non-resident, promo?- 
1> closes his business and rnorolv tikos the 
stops necessary to remove his oWu £p., t ! 

from theeuemy country,!,hiuk ho is Snffi 

The learned Judge further expressed 
the opinion that Sir Samuel Evans in 
The Manntngtry (ll) had not approved 
of the dacis.on ,n The Venus. Bae Master 

ftahH 8 P % Sa8 ° 1 bav ^underlined 

(italicized) above, (Supra p. 288), it would 

appear that the President felt himseU 

bound to accept the decision althougThe 

thought that thera was a good deal to 

bi, s..d in favour ol th. dl£.Si4?.d£ 

h * n J Ia y 1915 the Prize Court at Malta 

Ho d vJh- d0al . W,th tha cIaim of °ue •- 
Hovaghimain to oertain goods form,-. 

part of the cargo of the SS Erymauthos^ 

a German steamer, which was captured 

and condemned as prize. Tha nhim ► 

was an Egyptian subject a£d . °s 

partner in a firm at Alexandria, but he 

was domiciled and oarriod on hueiLss 

in Cons antinople. On the outbreak of 

war he left Constantinople and came to 

reside in a neutral oountrv TKa n 
expressed the opinion thathe ZnoTZ 
be treated as an eneoy subject Tl° 
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iacts of tho case are not very fully set 
out on the record, but if. as it seems, the 
goods were consigned to the claimant at 
Alexandria, the Court may have consi¬ 
dered that they did not belong to the 
trade carried on in enemy territory. 

The decision of Judge Cator was re¬ 
versed on appeal by tho Privy Council 
[The Lutzow (17)1 on the ground that tho 
goods had been ordered by and belonged to 
tho Japanese branch. Their Lordships 
said at p. 411: 

“On the outbreak of uar the appellants were 
entitled to save themselves from being treated 
bv Great Britain and her Allies as an enemy in 
respect of their German branch by promptly 
ceasiug to carry on trade in Germany, and if 
ior the purpose of doing so they removed from 
Germany by sea any property they then had in 
Germany, it would during its trausit for that 
purpose ho free from seizure and condemnation 
as enemy property.*’ 

In The Anglo-Mexican (10) a claim 
was made by a naturalisbed American 
who had a cno-fifth share in a Gorman 
partnership. Their Lordships said at 


“ An acquired domicile may be abandoned, and 
if prior to the actual capture tho owner has al¬ 
ready done some unequivocal act indicating an 
abandonment of his acquired dornicilo in the 
countrv of the enemy, tho gools will prima 
facie be treated as belonging to a neutral. It 
has been sometimes urged that neutrals, resident 
in a country which by tho outbreak of hostili¬ 
ties becomes an enemy country, ought to be al¬ 
lowed a reasonable time after such outbreak to 

elect whether thev will abiudou or retain their 

acquired domicile. This poiut was discussed in 
The Venus, Master (8). In that case tho 
maioritv of tho Judges of the Supreme Court of 
iho United States decided agaiust allowing any 
interval for election. Tho English authorities 

are not conclusive ono way ortho other. 1 ho 

point does not however fall to be determined 
on this appeal, for the respondent was not at 
the outbreak of hostilities permanently resident 
in Germany.” 

Thoir Lordships also said: 

M If (a neutral not resident), having such a 
commercial domicile in a country which by the 
outbreak of war becomes an enemy country, he 
desires to avoid the consequences cnU.lcd by 
such domicile, he may avail himself of tuc in¬ 
terval allowed by law to discontinue or disso¬ 
ciate himself from the business in question, in¬ 
asmuch, however as goods at sea, when the war 
commenced, may be captured before such reason¬ 
able interval has elipsed, tho Court will in a 
,,roper case take notico ol a discontinuance or 
dissociation taking place after the cpture. or 
vill even adjourn proceedings in tho I ri/o 
Court,to give a.i opportunity forsuch discontinu¬ 
ance or dissociation.*' 

There are therefore four classes of neu¬ 
trals who may he engaged in trade in 
enemy territory onthe ^utbreak^of^war: 
(17) [1918J A. C. = L. J. P. C. oJ. 


1. Resident: 2. Nonresident; 3. Re* 
sident and partners with enemy subjects^ 
and 4. Nonresident, and partners with 
enemy subjects. 

The property of class 1 would be lia¬ 
ble to capture at sea and confiscation on 
the outbreak of war if the decision in 
The Yenus % Rae, Master (8) must be fol- 
lowo3, but the decision of the Privy 
Council in The Gerasivio (5) seems to lay 
down tho opposite view and allow such 
a neutral a right of election. The pro¬ 
perty of class 2 would not be liable, pro¬ 
vided the cliimant took immediate step& 
on the outbreak of war to prevent it 
reachiug enemy territory. 

(n classes 3 and 4 there seem9 to be a 
distinction according as the claimant is 
a subject of the other belligerent country 
or of a neutral country. 

In the case of the former, a British 
subject at any rate is bound to take im¬ 
mediate steps to divorr, tho goods from 
reaching enemy territory. 

In the case of the latter, if in class 4.. 
he is only bound to refrain from taking 
any active steps to enable the goods to 
reach enemy territory. If in class 3 I 
presume his duty would be the same, 
though I have not found any decision on 
tho point. 

Now the present claimaut as regards 
the Karadeniz. which was his own pri¬ 
vate property, clearly comes within 
class 1, unless the fact that he was by 
accident temporarily residing in Greece 
at the outbreak of war can bring him 
within class 2, such a question as far as 
my researches have gone, has not been 
discussed before. It seems to mo just pos-i 
si bio that a Court of Prize guided by 
principles of equity might decide in fa-i 
vour of such a claimant, even if it held 
that he came within class 1. provided he 
took immediate stops to announce his 
intention of abandoning his enemy do- ( 
micilo and to prevent, the goods from 
reaching enemy territory. 

It cannot be disputed that on the out¬ 
break of war with Turkey the claimants 
commercial domicile wusTurkish. He was 
born in Constantinople, ho had always 
resided and carried on business there. 
About 19L2 he became a Persian sub¬ 
ject in order to froo his childron from 
tho obligation to serve in the Turkish 
army, but that made no difference to the 
way in which his business was conducted. 
He loft Constantinople cn 21st October 
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for Pineus because he had heard that 
one of his ships had been damaged there 
in a collision, but up to 5th November 
he had disclosed no intention of giving 
up his business in Constantinople. When 
war broke out, he sent a man to Con¬ 
stantinople to remove his wifeand family 
as he was afraid for their safety because 
they were Greeks, and they arrived at 
Pinous about 13th or 14th November, 
but that by itself would not constitute a 
step towards getting rid of his commer¬ 
cial domicile in Turkey: see The Ann (7). 

He said in examination-in-chief that 
he did not intend to go back to Constan¬ 
tinople as long as the present Govern¬ 
ment was in power. In cross-examina¬ 
tion he said: 

“I object to the Young Turks’ Government. 
1 shall go b*ck as soon as the Dardanelles are 
opened. It is immaterial tome whether war is 
going on or not I want to go to look after niv 
business.*' 

It was suggested that as the evidence 
was given on 23rd February, two or three 
days after the Allied Naval Forces had 
commenced an attack on tho Dardanelles 
that the olaimant was referring to the 
possibility of tho forcing of the Straits 
and the capture of Constantinople by the 
Allies, but I do not think tho olaimant 
oan be considered as meaning anything 
more than that he wanted to get back to 
Constantinople as soon a3 he could. Then 
in re-examination ho said: 

“If I got to Oonstnntinoplo I would try and 
get my ships to Pirnous. I have somo immov¬ 
able property and some cash there (Constanti¬ 
nople). I don t want to trade thoro while war 
coutiuuos " 

The olaimant hai a partner oalled 
Bacbrato, a Turkish subjoot. in Constan- 
tinoplo who was looking after the agency 
business with reference to the other 
steamers in wbioh the olaimant had an 
interest, and if tho Karadeniz had not 

been seized in Bombay, there is no oer- 

tamby that the claimant would not have 
returned to Constantinople, or, if he had 
eleoted to remain at Pincus, that he 
would not have oontinued to direot the 
business at Constantinople from there. 

fa O tihff ffi - 0 4. UUy ° f , the Case li69 in th0 

fact that ,fc may be said that he oame 

within class 2 above, and that he had no 

opportunity after the deolaration of war 

when he happened to be in Greece of 

making his election to retainer renounce 

his oommeroial domioile. It may well he 

tnat finding himself outside Turkey a^d 

recognizing the impossibility of remov¬ 


ing his property from Turkish jurisdic¬ 
tion, he might have decided on carrying 
on such business as he could with the 
ships under his control outside Turkish 
limits, and it might, therefore, be con¬ 
ceded that thus he would havedone every¬ 
thing in his power, which the Law of 
Nations required, to give up his commer¬ 
cial domicile in Turkey 90 as to render 
immune from capture property connected 
wit!) a business carried on without the 
limits of Turkish territory. What im¬ 
portance is to be attached to his answer 
in re-examination? His objection to the 
Turkish Government must have been one 
of very recent growth, as he had made 
no attempt to remove himself from sub¬ 
jection to it before November 1914. In 
an unguarded moment ho said in cross- 
examination he wanted to go back to look 
after his business, not to remove it; it 
did not matter to him whether a war was 
going on or not. Then he saw his mis¬ 
take and said that if he got to Constanti¬ 
nople he would try and get his ship to 
Pirmus. 

Against that there was the undeniable 
anxiety of the claimant, as soon as he 
had bought the ship, to get her out of 
Bombay to Busrah, a Turkish port. On 
16th and 19th November ho got tele¬ 
grams dispatched from Pineus inquiring 
whether the ship had left for Busrah. Is 
that consistent with an intention after 
tho outbreak of war to remove his pro¬ 
perty as far as possible from Turkish 
territory? Does it not rather point to 
the fact that his after-exproasod inten¬ 
tion was influenced by the ship not hav¬ 
ing been able to proceed to Busrah and 
having been oaptured in Bombay? Is 

K°, lead me to 8D PP°S« 
that if tho ship had got to Busrah, tho 

olaimant would have done anyting to got 

rid of his oommeroial domioile inTurkey? 

Can it be said that tho olaimant was 

sine ammo rcvertmdi ? On the best 

consideration that I can give to these 

questions 1 have come to the oonoluaion 

that on the outbreak of war the olaim- 

ant had his oommeroial domioile in Tur. 

key, and that at the time of the capture 

and for many months after he had no 

intention of removing that domicile to a 

neutral country. Nothing is said in the 

olaimant a petition of 15th January 1915 

regarding any suoh intention. The only 

evidence now is the claimants statement 

made before me. at a time when it was 
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clearly influenced by the events which 
had happened and made in contradiction 
to his evidence already given. Therefore 
even if the claimant can be considered as 
belonging to class 2. he has not proved 
what it was necessary for him to prove 
in order to save the ship. 

If The Venus , Rae t Master (By is not to 
be followed, and no distinction can he 
drawn between Classes 1 and 2, both 
having a right to olect, the result will be 
the same. 

If the claimant on the outbreak of war 
had directed that the ship should remain 
in Bombay and had announced that he 
dissociated himself entirely from his busi¬ 
ness in Turkey, leaving the question of 
his being able to remove his property 
from Turkish territory to depend on the 
attitude of the Turkish Government, I 
do not think it would have been accord¬ 
ing to the law administered by Prize 
Courts to condemn the ship. But the 
claimant did absolutely nothing towards 
abandoning or denouncing his Turkish 
domicile. Fie does not come within the 
scope of the judgment of Marshall C. J. f 
in The Venus , line. Master (8), when he 
said: 

"there must be an immediate discontinuance of 
trade and arrangements for removing followed 
by actual removal within a reasonable time.** 

Therefore in my opinion on the best 
.consideration I can give to this very dif¬ 
ficult case the ship must be condemned 
as lawful prize. This decision whether 
reversed or upheld on appeal, still leaves 
open the question whether the transfer 
to the claimant was made in good faith. 

G.p./r k. Vessel condemned . 
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Shah and Hayward, JJ. 

In re Jesa Bhatha —Petitioner. 

Criminal Rovn. Appln. No. 322of 1919, 
Decided on 20th October 1919, from 
order cf Sub-Divl. Magistrate, 1st Clas3, 
Eaira. 

(a) Criminal P. C. (5 of 1898), S. 122—Ob¬ 
ject of asking security is prevention of crime 
and not imprisonment. 

The object of an order for furnishing security 
for good behaviour is the prevention of crime, 
and not to secure the imprisonment of the per¬ 
son concerned. [P 293 C 1. 2] 

(b) Criminal P. C. (5 of 1898), S. 122—Re¬ 
fusal to accept surety must be based on sound 
judicial reasons—Surety living at great dis¬ 
tance is no ground for refusal. 

Under S 122, Criminal P. C. when a surety 
or good behaviour is offered, tho Magistrate is 


required to consider the matter judicially, and 
to state his reasons for not accepting a surety. 

The mere fact that the sureties offered, al¬ 
though solvent and respectable, live at a distance 
from the persons bound over is not a good rea¬ 
son for refusing to accept them. (p 293 C 1] 

II. V. Diva tin —for Petitioners. 

S. S. Patkar —for tho Crown. 

Shah, J. —In this case seven persons, 
including Dhula Bhatha and Maagal 
Chuoa, were ordered by the Sub-Divi- 
sonal Magistrate on ISth December 19IS 
to execute a personal recognizance for 
Rs. 100 and to furnish two solvent and 
respectable sureties for the same amount 
each for good behaviour for a period of 
one year. On the same day they were 
ordered to suffer rigorous imprisonment 
for one year or until within such period 
the security required was furnished, as 
no sureties were furnished by the persons 
concerned on that day. On 16th April 
last an application was made by the re¬ 
lations of these two persons. Dhula and 
Mangal, offering the necessary sureties 
on their behalf. The persons offered as 
sureties were two brothers, Purshotam 
and Gangashankar. The Sub-Divisional 
Magistrate referred the matter to the 
Police and on 3rd May la9t a report was 
made by the Sub-Inspector of Urareth 
that the sureties offered bad land in the 
village of Araj, and that they were ordi¬ 
nary men. The matter was further re¬ 
ferred to the Sub-Inspector of Police at 
Dakore, who made a report on 12th June 
last that the persons concerned had land 
at Araj and that they intended to employ 
tho two persons, Dhula and Mangal, to 
work on their fields, that the sureties 
live! at Umroth and were not in a posi¬ 
tion to exercise control over the two per¬ 
sons, that the outlaws, for harbouring 
whom Dhula and Mangal along with 
others were called upon to furnish secu¬ 
rity for good behaviour, were still at large 
and that it was desirable nob to accept 
any sureties until those outlaws were 
arrested. On this correspondence an 
order addressed to the Snb-Inspeotor was 
endorsed by tho Sub-Divisional Magis¬ 
trate in Gujarati on 5th July as follows: 

“Under tho circumstances stated by you bail 
cannot be granted. Please inform the applicants 
to that effect and report.” 

The relations of the two persons made 
an application against the said order to 
the District Magistrate, who refused to 
interfere. They have made an applies- 
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tion now to this Court. At the outset I 
desire to point out that this application 
should havo been filed in the names of 
the persons concerned. In view of the 
fact that the order now in question was 
made on the application of the present 
petitioners, we do not consider it neces¬ 
sary to postpoue the matter in order to 
have the application formally in the 
name- of the two persons concerned. 
The matcer has been brought to our no¬ 
tice, and it seams desirable to make the 
proper order without any further delay. 

It is clear that according to the order 
made by him on 18th December 1918 the 
Sub-Divisional Magistrate had to inquire 
whether the two sureties offered wore 
solvent and respectable. Under S. 122 
he could refuse to accept these sureties 
if they were unfit persons for reasons to 
bo recorded. In the present case I can¬ 
not accept the conclusion reached by the 
Sub.Divisional Magistrate, nor can I ap¬ 
prove of the procedure followed by him. 
The materials before the Sub-Divisional 
Magistrate clearly showed that the sure, 
ties offered wore solvent persons. There 
was nothing against them and they wore 
apparently respectable persons. The 
other reason given in the Police report 
for not accepting them was that the per¬ 
sons in jail should not be released until 
the outlaws wore arrested. It is hardly 
a reason for not accepting these sureties. 
The Sub-Divisional Magistrate has sim¬ 
ply endorsed the report made by the 
Police. He has given no reasons of his 
own, and having regard to the state of 
the original papers in this case it seems 
to me that he has not treated the matter 
judicially. Under S. 122 when a surety 
is offered, the Magistrate is requirod to 
oonsider the matter judicially and to state 
his reasons for not accepting a surety. 
In the present case he has failed to do 
so. He does not seem to have realised 
that according to his previous order he 
had only to oonsider whether the sureties 
were soWent and respectable and he took 
a little over two months and a half to 
decide this simple question 

The District Magistrate recognized the 
defects in the order but refused to inter¬ 
fere on che ground that he doubted whe 
fcher the sureties offered were of suffi’ 
oient standing. It seems to me that that 
/reason is vague. In dealing with the 
question of sureties under 3. 122 it must 
be remembered that the object of the 


order for furnishing security for good be-/ 
haviour is the prevention of crime and 
not to secure imprisonment of the per-J 
sons concerned: see Jivanatha v. Em¬ 
peror (l). The report of the Sub-Inspec¬ 
tor of Police clearly shows that he has 
put forward a reason for not accepting 
sureties which really has the effect of 
diverting the preventive provisions to a 
punitive purpose. I a n of opinion that 
the Sub-Divisional Magistrate was clearly 
wrong in accepting such a reason and 
that the sureties offered ought to be ac¬ 
cepted in this case. 

I would accordingly make the rule ab¬ 
solute, set aside the order of the Sub- 
Divisional Magistrate, and order that the 
sureties may be accepted. 

Hayward, J. — I agree. The accep¬ 
tance of the sureties ought to be ordered. 
It was directed in the preliminary order 
that two solvent and respectable sureties 
for Rs. 100 eaoh should bo furnished. 
Two sureties named Gangashankar and 
Parshotam were produced. They wore 
reported to be solvent and respootable. 
They owned houses and lands and they 
were prepared to employ the persons re¬ 
quired to give sureties upon their land. 
It was however suggested that they 
would not be satisfactory sureties, as the 
lands wore at a place called Araj which 
would appear to be about six mile3 from 
their residence at Umreth. It was also 
suggested that it would be unwise to re¬ 
lease the men from prison owing to the 
presence of outlaws in the neighbour- 
hood. The sureties were therefore re¬ 
fused by the Sub-Divisional Magistrate, 
and though it was recognized that the 
refusal was not quite in order, it was not 
interfered with by the learned District 
Magistrate. 

It seems to me that the discretion to 
refuse sureties was not properly exer¬ 
cised. The sureties were within the de- 
soription of the sureties required. They 
would, in my opinion, have proved as 
satisfactory a3 any sureties to be offered 
in that they would have taken the men 
required to give sureties as their own 
tenants and would therefore have had 
good opportunity of preventing them' 
from getting into misobief. The distance 
of six miles of the land from their resi¬ 
dence would not seem to me to be really 
material in tbo mofusail. It was ob¬ 
viously n o good reason in law to refuse 
(1) A. I. R. 1914 Bom. 5=28 I. 0. 476. 
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to release the men from prison that there 
happened to he other outlaws in the 
neighbourhood. 

It seems to me necessary also to ob¬ 
serve that the scrappy order in vernacu¬ 
lar refusing the sureties gave no reasons 
whatever for the refusal, and to point 
out that an order refusing sureties ought 
to be passed as a judicial order upon pro¬ 
per materials and that it has been speci¬ 
fically provided that reasons for refusal 
should be recorded. These provisions 
have been overlooked by the Sub-Divi¬ 
sional Magistrate and ought to have been 
set right, if ho had jurisdiction to do so, 
by the District Magistrate under S. 122, 
Criminal P. C. It seems to me desirable 
also to repeat that sureties for good be¬ 
haviour and not imprisonment were the 
primary object of the preventive provi¬ 
sions of Ch. 8, Criminal P. C. 

It is perhaps unnecessary to press the 
point, as the matter is before us and 
would seem to require the orders pro¬ 
posed, but it is unusual to proceed on 
petitions received merely from the rela¬ 
tions of parties and should not be taken 
as a precedent under S. 439, Criminal 
P. C. 

G.p /r.K. Ride made absolute. 
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Scott, C. J. and Hayward, J. 

Valii Mahomed Abu —Defendant Ap¬ 
pellant. 


v. 

Berthold Reif — Plaintiff Respon¬ 
dent. 

Original Civil Appeal No 17 of 1918, 
Decided on 27th March 1919. 

Alien-Enemy—Interest on debts due to 
aliens is not suspended from break of war to 
date of license to trade—Interest. 

Whore a debtor is under an obligation to p\y 
interest to »n enemy firm such obligation is not 
suspondod between the due of the outbreak of 
war and the d ito when tho firm is grantel a 
license to conclude certain transactions. 

[P 205 C 1] 

Turaporevala and Desai —for Appel¬ 
lant. 

Coltman and R. D. N. Wadia for 
Respondent. 

Judgment.—The only question to he 
decided on the cross objection is whether 
the learned Judge in tho lower Court was 
right in holding that the defendant was 
entitled in the account between the o*rtie3 
to a refund of any interest paid bet¬ 
ween 10th August 1914 and 9th February 


1915. The former date is taken as the 
date of the outbreak of war between 
England and Austria and the latter is the 
date when tho first license wa3 granted 
to the plaintiffs representative in Bombay 
to conclude their indent transactions. 
These transactions were —so far as is 
indicated by the specimen indent pub in— 
indents sent from Bombay to Bradford 
for goods from the plaintiffs’ firm at that 
place. One of the plaintiffs, Reif, was a 
naturalised British subject. The partner¬ 
ship of the plaintiffs being between an 
Austrian and a naturalised Englishman 
was dissolved by the outbreak of war but 
the plainciff Reif was granted a license 
under the Proclamation of the 9th Sep¬ 
tember 1914 in England. 

Whether any of the contracts to which 
the accounts between the parties relate 
were illegal having regard to tho terms 
of this Proclamation, ha9 not been esta¬ 
blished and tho only question for consi¬ 
deration is as above stated, whether the 
obligation to pay interest was between 
certain dates suspended. 

The learned Judge followed to a limited 
extent a previous judgment of Macleod, 
J., who thought the plaintiffs' Bombay 
firm was a branch of their Hamburg firm 
and held there was a suspension of the 
obligation to pay interest; he was of opi¬ 
nion that if the defendant had paid money 
due to the firm in Bombay he would not 
have been doing anything which involved 
a penalty but was entitled to withhold 
it until satisfied that it would be retained 
in safe custody till tho suspension of 
hostilities. In so holding he applied cer¬ 
tain American oases of which Btown v. 
Hiatts (l), a decision of tho Supreme 
Court of the United States, is tho weigh¬ 
tiest. These decisions have however been 
questioned in Hugh Stevenso)i & Sens v. 
Aktiengesellschoft Fur Cartonnagen-lndu- 
stria (2) by several of the Law Lords: see 
pages 255, 259. 

Moreover, in the Supreme Court of the 
United States it has been hold that where 
the debtor resides in tho same country 
as the creditor or his duly authorised 
agent, provide 1 such agent wa3 appointed 
before tho war, interest on a debt is not 
suspended by the war: see United States 
v. Grossmayer (3) and Ward v. Smith (4) 

(1) [1872] 15 Wall. 177=82 U. S. *21, p. 123. 

(2) [1913] A. G. 239=37 L. J. 1C. 15. 41G. 

(.3) [18-39] 9 Wall. 72=76 U. S. 19, p. 627. 

(4) [1336] 7 Wall. 447=74 U. S. 19, p 237. 
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In the present case the branch firm of the 
plaintiffs to whose representative the 
defendant paid interest was established 


long before the war. 

Wo think the safest course is in the 
ioircurastanoes to give effect to the opinion 
iindioated by the Lord Chancellor in Hugh 
I Stevenson & Sons' case (2), that it is diffi¬ 
cult to see on what principle interest 
‘.(particularly where, as here, it is stipula¬ 
ted for by the contraot) is to be forfeited 
if private property is to be respected. 

In the present case it may be that even 
according to the proposition laid down 
by Macleod, J., the money paid was not 
wrongly paid and therefore, could not be 
recovered back. 

We allow the cross-objection and delete 
the clause of the decree which varies the 
’Commissioner’s report. 

The result is that the appeal Is dismis¬ 
sed with costs and the cross objection is 
allowed with costs. 

G.P./r.k. Appeal dismissed. 
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Macleod, C. J. and Heaton, J. 

NatvarlaL Qirdharlal and others — 
Plaintiffs—Appellants. 

v. 

Ranchhod Dhagwandas and others — 
Defendants—Respondents. 

First Appeal No. 173 of 1914, Decided 
on 28th August 1919, from decision 
of 1st Class Sub-Judge, Thana, in Suit 
No. 220 of 1912. 

Hindu Law—Adoption—Widow—Power— 
Widow's power cannot be controlled by will 
made by fatber-in*law—Adopted ton would 
still be grandson—His rights as grandson 
would not be affected by directions in will. 

Whatever powers a Hindu widow may have 
under the Hindu law of adopting a son, these 
powocs cannot be oontrollcd by the will of her 
doceasod fa^bor-in-law; if however she adopts a 
eon contrary to the terms of the will that would 
affeot hie rights to tako under the will as a per¬ 
sona designate, but would not in any way affect 
hie right to be oousiderod as the grandson of tho 
testator under the adoption. [P295 02, P296 0 2] 

Rangnekar t Motichand, Devidas & 0o. % 
Bhimji k Co.. J. B. Metha and D. R. 
Manerilcar —for Appellants. 

P. B. Shingne. D. XV. Pilgaokar , Ratan~ 
lal Ranchhoddas , B. J. Desai , Shroff 
Dinshaw & Go. and H. B. Mehta— for 
Respondents. 

Macleod, C J, One Vifchaldas and 
his son Bhagwandas were members of a 
Hindu ioint family. Bhagwandas died 
in 1871 leavin; a widow Iohhubai and a 


daughter Bhikhibai. Vithaldas died in 
1875, the sole surviving co-parcener. 

On 3rd May 1875, he made a will. He 
left all his property, moveable and im¬ 
movable. to his daughter-in-law Ichhubai 
for life. But he said : 

“if she likes, she may take upon her lap an 
adopted son. lu cise a boy is adopted her 
adopted son will become the owner of the whole 
of mv property.*' 

At the end of tho clause are the words: 
“in case Bhikhibai happens to bavo a son she 
(Ichhubai) should not tike a boy in adoption. 

Clause 3 is as follows : 

“If Ichhubai happens to die without haviug 
t\keu a bov in adoption, then all that property 
mentioned in Cl. I shall after her death 
beeotno of the ownership of Bhikhibai, the 
daughter of my deceased son Bhagwau^ by his 
first wife and the wife of Tribhowan Varjiwau 
and of the sons that raav be born to her ; uo 
other kinsman whosoever shall have any claim, 
right or interest." 

Ichhubai adopted a son in 1896, but at 
that time Bhikhibai had a son, the plain¬ 
tiff in the oase, born on 14th October 
1891. After attaining his majority the 
plaintiff filed this suit against the adopted 
son, defendant 1, and various other defen¬ 
dants alleged to bo in possession of the 
property of Vithaldas, praying that ho 
should bo put in possession of the plaint 
properties. Tho defendants denied the 
right of tho plaintiff to inherit tho pro¬ 
perty and urged that his claim was time- 
barred. The defendants other than de¬ 
fendant 1 relied upon alienations in their 
favour either by defendant 1 or by 
Iohhubai. 

The learned Subordinate Judge found 
that the plaintiff was not entitled to 
inherit tho property of Vithaldas as an 
heir under Hindu law, that he was not 
entitled to claim the property of Vithal¬ 
das as a donee under the will, and that 
the property of Vithaldas did not devolve 
to Bhikhibai undor his will. 

Accordingly he dismissed the suit with 
costs. From that decision the plaintiff 
has appealed to this Court. In the first 
place it is clear that whatever powers 
of adoption Ichhubai had under Hindu 
law, Vithaldas had uo power to control 
them by his will. He could however 
leave his property to Iohhubai’s adopted 
son as a persona designata, provided the 
adopted son was born in his lifetime. 
The words at the end of 01. 1 of the will 
‘in oase Bhikhibai happens to have a son 
she should not take a son in adoption 1 
impose a condition that the adopted son 
must be adopted before Bhikhibai had a 
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-° n « order to enable bim to take under 
tbe will. It, was just as if Ichhubai had 
? ' power to appoint, the power being de¬ 
feated by the birth of a son to Bhikbibai. 
Tne above words do appear to have been 
written at the end of Cl. 1 as an after¬ 
thought, but we agree with the trial 
Court that it would not be safe to con¬ 
clude that they were inserted alter the 
will was executed. 

Heading Cl. 3 it would seem that the 
testator drst intended that Bhikbibai 
should take no interest if Ichhubai 
adopted a son. Then it may have oc¬ 
curred to him that he wanted his estate 
to go to Bhikbibai and her sons if she 
had any and that therefore the birth of 
• to Bhikbibai should put an end to 
"tie right of fchhubai to appoint a porson 
wiio should take the estate, sc the last 
sentence was added to Cl. 1. 

As defendant 1 was adopted after 
Bhikbibai had a son, it is clear that he 
cannot take as a persona designate under 
the will. 

Bhikbibai died in 1897 a few weeks 
beioro Ichhubai, and the right of the 
plaintiff to succeed to the estate after 
the death of Ichbubii depends on the 
question whether the remainder given to 
Bhikbibai by the will was vested or 
contingent. 

It has been urged that the testator 
intended that Bhikbibai should have a 
vested remainder, liable to be divested if 
Ichhubai adopted a son before Bhikhibai 
had a son. But whatever the testator 
may have intended and although we must 
endeavour to give effect as far as possible 
to the testator s intentions, we are bound 
to construe the will according to well- 
established rules, and give the written 
words their plain grammatical meaning. 
The testator evidently had in his mind 
various contingencies, and unfortunately 
he did not obtain expert advice, so that 
the written words should express his 
intentions regarding the devolution of the 
estate, according as those contingencies 
might or might not happen. Moreover, 
his difficulties were increased by the fact, 
as I think that he changed his mind after 
he had written Cl. 3. 

To enable a remainder to - bo vested 
there must be a direct gift. Without the 
words added to Cl. 1 it is dear that Bhi¬ 
khibai only took a remainder contingent 
cn Ichhubai dying without taking a son 
in adoption. But it has been urged that 


on account of the added words in Cl. 1. 
we must read Cl. 3 as if it ran: 

lf Ichhubai happens to die without having 
taken a boy in adoption who can take the estj^te 
under the condition mentioned in Cl. l. M 

In any event those words would not 
create a vested remainder, but a re¬ 
mainder contingent on a son being born 
to Bhikhibai before Ichhubai adopted, 
or Ichhubaidying without having adopted. 
The only possiblechance the plaintiff has 
of succeeding would be if his mother's 
contingent interest on his birth became 
a vested one. But it is impossible to 
read Cl. 3 in that way starting with the 
fact that on the death of the testator 
there was no direct gift of the remainder 
to Bhikhibai, but a gift contingent on 
the happening of an uncertain event, viz., 
the dying of Icchubai without having 
taken a boy in adoption, I cannot say, 
in face of the fact that Ichhubai did 
adopt that the contingency mentioned in 
Cl. 3 has ooourred. 

The result must be that on the death 
of lohhuhai, as defendant 1 could not 
take, there was an intestacy. 

The plaintiff urges that defendant 1 is 
excluded from the inheritance beause his 
adoption was contrary to the terms of 
the will. 

But that would only affect his rights 
to take under the will as persona desig- 
nata, and would in no way affect his 
right to he considered as the grandson of 
Vithaldas under the adoption, which hid 
mother undoubtedly bad a right to 
make as a Hindu widow. But even if 
defendant 1 could not succeed, we are 
told, and it does not seem to be disputed 
that there are nearer heirs to Vithaldas 
than the plaintiff, who oould only suc¬ 
ceed as a bandhu. In my opinion there¬ 
fore the decree of the lower Court must 
bo confirmed and the appeal dismissed 
with costs. 

Heaton, J. —I agree. 

G.P./R.K. Appeal dismissed. 

A. I. R. 1920 Bombay 296 

Heaton and Marten, JJ. 

Mulchand Raichand —Defendant— Ap* 
pellant. 

v. 

Gill Sc Co. —Plaintiffs—Respondents. 

Original Civil Appeal No. 36 of 19l9 f 
Decided on 31st July 1919. 
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(»> Civil P. C. (5 of 1908), S. 10 — Subject 
matter and parties must be identical. 

Before an order staying a suit can be made 
under S. 10 thore must lo substantial identity 
between the matter in dispute in the second suit 
and the matter or some of the matter in dispute 
in the lirst; and there must be a similar sub¬ 
stantial identity in the matter of parties. 

[P 297 C 1] 

(b) Civil P. C. (5 of 1908), O. 39, R. 1 — 
Judge sitting on original side can issueinjunc- 
tion restraining defendant from proceeding 
with another suit in raofussil Court if delay 
or embarrassment is likely to be caused. 

A Judge sitting on the Original Side of the 
Bombay High Court has jurisdiction to issue 
an injunction restraining the defendant in a 
suit before the High Court from proceeding with 
a suit instituted by him in a mofussi! Court in 
such a way as to delay or embarrass tho trial of 
the suit in the High Court. (P 298 C 1] 

Desai —for Appellant. 

Coliman —for Respondents. 

Heaton, J.—A Bijapur firm filed a 
suit in the Court of the first cla99 Sub- 
Judge at Bijapur against Gill & Co. of 
Bombay. Shortly afterwards Gill k Co. 
filed a suit in the Qigh Court against 
the Bijapur firm. The latter applied that 
tho proceedings in the High Court suit 
should be stayed under S. 10. Civil P. C., 
and Gill A Co. retorted by asking for an 
injunction restraining the Bijapur firm 
from proceeding with tho suit in the 
Bijapur Court. The Judge of this Court, 
who heard tho matter, held that S. 10, 
Civil P. C., did not apply and that an 
injunction should be issued as asked for 
by Gill & Go. He ordered accordingly, 
and tho Bijapur firm have appealed. 

If S. 10, Civil P. 0., applies then the 
Bijapur suit must proceed, for it was 
first filed, and the High Court suit must 
be stayed. Does S. 10 apply ? In order 
taat it may apply, there must bo sub- 
stantial identity between the matter in 
dispute in the second suit and the matter 
or some of the matter in dispute in tho 
first suit; and thore must be a similar 
substantial identity in the matter of par¬ 
ties. There will be found cases where 
it is dear that the seofcion applies and 
cases of doubt. This I think is a case of 
doubt, not a clear case. We have to 
decide the matter on a comparison of tho 
two plaint9, for there are no written 
statements on the reoord and no issues. 
The earlier suit is of a complicated 
character and may have to be greatly 
modified both as to parties and as to 
matter. The second suit is simple and 
undoubtedly the matter it relates to is 


involved in the earlier suit. But it is so 
involved that it will have to be disen* 
tangled before the Bijapur suit can pro¬ 
ceed. It might be disentangled by separa¬ 
ting the dispute between the Bijapur firm 
and Gill & Co. from numerous other 
claims which do not concern the dispute 
with Gill Co. It might be disentangled 
by omitting the latter altogether and 
confining the Bijapur suit to the other 
disputes or some or one of them. We do 
not know how it will be disentangled, so 
at the present stage I am net prepared 
to say that S. 10 does apply. I say this 
on a consideration of tho circumstances 
of this particular dispute and not because 
I find any great difficulty in apprehending 
the general purpose of S. 10. 

That being so, we have to consider 
whether the Judge had power to direct 
that the Bijapur firm should refrain from 
proceeding with the Bijapur suit. It 
seems to ine to matter very little whe¬ 
ther the injunction remains or i3 dis¬ 
solved for even in the latter event, I feel 
very little doubt that the suit in tho 
High Court will bo finished before the 
suit in the Bijapur Court comes to trial. 
That however savours of prophecy; so wo 
must consider the question whether the 
Judge had power to make tho order. The 
point was not raised in tho lower Court 
or m the memo, of appeal but it has been 
argued. The appellants' counsel admits 
that tho Judge has complete jurisdiction 
over the High Court suit; he can try it 
and dispose of it. If so it seems to mo that 
the Judge has complete jurisdiction to 
make all orders appropriate to the trial 
and progress of the suit, r am unable to 
understand on what principle lie can 
have only a partial jurisdiction for that 
purpose. The English Law on the power 
of a Court of Equity to issue injunctions 
against persons outside the jurisdiction 
does not appear to limit the power, where 
it is to be used against a person who is 

t0 aDd freel y “Orests fcho 

amt. I be Calcutta oases to which we have 
been referred Mungle Ghand v. Go pal 
Bam (1). Vulcan Iron Works v. Bissum■ 
bhur Persad (2) and Jumna Dass v. Har. 
ckaran Dass (3) were deoided by single 
Judges and the deoisione were not uni. 
lorm. The Bombay oase, Narayan Vithal 


(1) [1907] 84 dal. 101. 

(2) [1909] 86 Cal. 983=1 I. O. 927 

(3) [1911] 88 Cal. 405=11 I. 0. 416 
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Samant v. Jankibai Sitaram (0, only 
decides that- a Judge sitting on the Ori¬ 
ginal Side of the High Court cannot order 
a mofussil Court to stay proceedings, it 
leaves open the question whether he can 
order a party to the suit before him to 
refrain from prosecuting a suit in a 
mofussil Court. 

Therefore it seems to me, we have to 
decide the point by reason and not by 
authority, for there is not a clear au¬ 
thority though the geuerai trend of the 
English cases shows that a Judge has full 
power over the parties properly before 
him. 

The Judge must have that amount of 
power over the parties which is essential 
to a prompt and complete disposal of the 
suit before him. If one of the parties 
can obtain the production of the accounts, 
documents, etc., in the Bijapur Court, 
that will greatly hamper and embarrass 
the trial of the Bombay suit. Therefore 
the Judge must have power to prevent this. 
The simplest and most complete method 
of preventing it is by an injunction 
against the party. But it should I think 
be in a slightly modified form and should 
only restrain the defendant from pro¬ 
ceeding with the Bijapur suit in suoh a 
way as to delay or embarrass the trial 
of the Bombay suit. 

Since we hoard the arguments it has, 
in another appeal, been decided that an 
appeal does not lie against an order re¬ 
fusing an injunction. It was not argued 
that an appeal does not lie in this case, 
and as we are dismissing the appeal it 
does not greatly matter whether it does 
or does not lie. 

Substantially the appeal is dismissed 
and with costs. 

I agree with my learned brother’s sug¬ 
gestion as to the date on which the suit 
should be restored to the Board. 

Marteji, J.— On the first point I am of 
opinion, after comparing the plaints in 
the two suits, that the matters in issue 
in this suit are not "directly and sub¬ 
stantially in issue in the previously in¬ 
stituted suit" within the meaning of 
S. 10, Civil P. C . 1 leave open the ques¬ 
tion whether undo:* S. 10 the words the 
same parties moan that the parties in 
the two suits must be the same, namely, 
no more and no le9?. If it had been 
ne cessary for me to arriv e at a condo- 

(4) A. 1. R. 1915 Bom. 146=89 Bom. 604 = 30 
1. G. 560. 
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sion on this question, I should have had 
■o take into consideration the similar 
words which are used in S. 11 with re¬ 
ference to res judicata. 

The second point taken by the appel¬ 
lants is that there was no jurisdiction to 
order them not to proceed with the Bija¬ 
pur suit as against the respondents. In 
my opinion that point is not now open 
to the appellants. It was not raised in 
the Court below, nor is it raised in 
the memo, of appeal and on the merits 
of the case —so far as they are at pre¬ 
sent before us~I see no sufficient reason 
why the appellants should be granted 
any indulgence. I would therefore de¬ 
cide this point against them on this pre¬ 
liminary ground alone. 

I cinnot, however, entirely ignore the 
proposition which was urged at consider¬ 
able length by their counsel, namely, 
that the Court of Chancery had no juris- 
tiction to grant an injunction, unless the 
defendant either resided or carried on 
business within the jurisdiction. One 
short answer to this proposition is that 
it cannot apply where, as here, the de¬ 
fendants have been served and have ap¬ 
peared in the suit without protest. Thus, 
in Halsbury's Laws of England, Vol. 17, 
p. 263. Note ({/), it is said: 

“A foreiguer who has appeared to an action 
iu au English Court gives jurisdiction to the 
English Co»irt to restrain him from proceeding 
to litigate the same subject-matter in the Courts 
of his own country." 

The authority cited in support of that 
proposition is Dowkins v. Simonetti (5), 
a decision of the Court of Appeal in 
England. That was a case where there 
were two 9uits pending for Probate of 
the Will of a deceased lady, ono in Eng¬ 
land and the other in Italy. The ap¬ 
plicant in the Italian suit was the de¬ 
fendant in the English suit; and in the 
course of his judgment the Master of the 
Rolls, Sir George Jessel, said as fel¬ 
lows: 

•‘The defendant, after tho commencement of 
this action in England, has begun a litigation 
in Naples for the purpose (so to speak) of obtaiu 
ing Probate in solemn form of the Will of 1872. 
The plaintiff has, under these circumstances, 
moved to restrain the defendant from proceed¬ 
ing with his action in the foreign Court. 

"The question arises whether thoro is any 
jurisdiction at all to do so. 1 am far from say¬ 
ing that where a man has appeared in an Eng¬ 
lish suit he has not thereby given the Court 
jurisdiction to grant any proper application 

(5) [1831] 29 \V. R. 228=50 L. J. P. 30=44 L. 

T. 266. 
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against him. Therefore, although it might be 
improper in other circumstance, it may not be 
improper in this suit. To what sort of ciscs 
then is this jurisdiction applicable? Certainly, 

I think, in a case o: 'double vexation.' Under 
the old practice when a man was sued in equity 
as well as at law, the plaiutiQ was put to bis 
election, and it was just the saino whoro one 
suit wis in an English Court and the other 
suit in a foreign Court. The practice was to 
move to stay the proceeding either in the 
foreign Court or iu the English Court. Iu deal¬ 
ing with such a question the Court prevonted 
doublo vocation, but it always exercised a dis¬ 
cretion. Where there appoared to be good ground 
for continuing two actions, the Court did not 

interfere.It comes to this, then, that it is 

a matter of discretion, oven assuming that wo 
have jurisdiction." 

Then, after considering the matter of 
convenience, the Court came to the con¬ 
clusion that the Italian suit ought not 
to bo stayed. 

I may also refer to Dicey’s Conflict of 
Laws (1908 Edition), p. 44, where the 
learned author considers the following 
general principle to be sound, although 
ho says ‘ its truth cannot be dogmati¬ 
cally laid down” (p. 45), viz: 

“The sovereign of a country, acting through 
the Courts thereof, has a right to exercise juris¬ 
diction over any porson who voluntarily submits 
to his jurisdiction, or, in other words, the 
Courts of a country aro Courts of competent 
jurisdiction over any person who voluntarily 
submits to their jurisdiction." 

Thou, at p. 43, speaking of action in 
personam where the defendant is not in 
England, he says: 

“The Courts of Common Law and of Equity 
have further always exercised jurisdiction over 
a defendant who appoared to, or a plaintiff who 
brought, an actiou or suit. This again is in 
atriot conformity with the priuoiple or test of 
submission, " 

So, too, the Civil Prooedure Code re¬ 
fers in S. 20 (b) to the acquiescence of a 
defendant to the institution of a buit, 
although he may not reside or oarry on 
business within the local limits of the 
Court’s jusisdiotion. 

It seems to me, therefore, that it is 
enoneous to argue this o&se on the same 
lines as if the defendant had not ap¬ 
peared in this action, or, on the other 
hand, had appeared under protest and 
moved to set aside the service of the 


BumraoQS upon him. 

The appellant based his argument i 
Oarron Iron Company v. Macloren (i 
but there the Scottish respondents we 
not parties to the English action, n 
had t hey come in and claimed the bene 


(ff) [1855] 5 H. L. O. 416=24 L. J. Oh. 62( 
3 W. R. 597=10 E. R. 961=101 R. R. 2 


of the English administration decree. 
They had only been served with a notice 
of motion in the English action just as 
any third party might be, who, for in¬ 
stance, interfere! with a receiver ap¬ 
pointed in an administration action. As 
to proceeding in this way by motion in 
the suit instead of by a separate suit, 
the Lord Chancellor said at p. 44i: 

•‘The practice is fully esUblish3d: its orgin is 
matter rather cf curious speculation than cf 
practical importance." 

What professor Dicey has said as to 
submission must of course, be read with 
his warning at p. 2L2 that 
“submission cannot give the Court jurisdic¬ 
tion to entertain au action or other proceeding 
which in itself lies beyond the competence or 
authority of the Court." 

It is jurisdiction in this sense to which 
the Court refers when it considers whe¬ 
ther it has any power to authorise a de¬ 
parture from the trusts of a trust deed, 
and if so, under what circumstances and 
to what extent (see New's Settlement , In 
re Langh v. Langliam (7)]. But that 
warning does not apply to the Bombay 
suit itself, for that is an ordinary suit 
brought by commission agents with leave 
under Cl. 12, Letters Patent. Nor does 
that warning apply, I think, to the parti¬ 
cular relief nosv under discussion, viz, 
an injunction (in effect) to prevent inter¬ 
ference with the speedy prosecution of 
the Bombay suit. 

Even, therefore, if I had considered 
the point as to jurisdiction was 9till open 
to the appellants, I should have decided 
it against them in this particular case. 

The third and the last point is whe¬ 
ther the jurisdiction has as a matter of 
discretion been properly exercised here. 
As to this, I see no reason to interfere 
except that I agree in the variation of 
the form of the injunction whioh my 
brother Heaton has stated. The Bombay 
ease came on for hoaring as a short cause 
in the vacation. The defendant did nob 
put in his affidavit till the day of the 
hearing: and his Bijapur suit with its 
eight defendants and vague allegations 
would seem to offer good opportunities 
for vexation and delay. Under these cir¬ 
cumstances, I can well understand an 
injunction being granted to restrain that 
vexation and delay bo far a3 practicable.' 

The Bombay suit was direoted to be 
re placed on Board on 9th June after the 

(7) [1901] 2 Oh. 634=70 L. J. Oh. 710=85 L. 

T.174=50 \Y. R. 17. 




30u Bombay Mohidin I\AR!M v 

defendant had tiled his written state¬ 
ment. Wo can now direct the Prothono- 
tary to effect this for 5th or 12th August. 

In the result, I agree that this appeal 
should he dismissed with co3ts. 

G.p./k K. Appeal dismissed. 
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Shah and Hayward, .TJ. 

Molndin Karim and others —Accused — 
Applicants. 

v. 

Emperor —Opposite Party. 

Criminal iievn. Appln. No. 221 of 1919, 
Decided on 11th September 1919, against 
convictions and sentences passed by a 
Bench of Special Magistrates, Second 
Class, Satara. 

^ Criminal P. C. (5 of 1898), S. 16 — Rules 
regulating constitution of Bench for trial 
are mandatory—Trial must be completed by 
Bench who commenced it—Decision by only 
two Magistrates out of three who commenced 
and partly heard, trial held vitiated. 

A tri;il hold by a Bench ot Magistrates in con¬ 
travention of tne rules regulating the constitu¬ 
tion of such Bench is void. 

Thus, where the rules regulating the tri al of 
oases by a Bench of Magistrates provide that a 
trial must be completed brfore the same Magis¬ 
trates who commenced it, or must bo hold afresh 
before a different set ot Magistrates, a trial con¬ 
tinued and finished by two of three Migistrates 
who constituted the Bench in the first instance, 
is a trial held in contravention of the rules, 
and is therefore void. [P 301 C 1] 

G. S. Iiao —for Applicants. 

S. S. Patkar —for the Crown. 

Shah, J.—The petitioners before us in 
this case were tried by a Bench of Second 
Class Magistrates on a charge of grievous 
hurt under S. 325, I. P. C. The pro¬ 
secution evidence was heard by three 
Magistrates and the defence evidence 
was heard by only two out of the three, 
with the result that the decision was 
given by the two Magistrates who had 
heard the case throughout. The Magis¬ 
trates in question are appointed for the 
District of Satara, and the rule? regula¬ 
ting the constitution of the Bench of 
Magistrates are to he found in the Noti¬ 
fication of 30th Ocfober 1885 at p. 1262 
of the Bombay Government Gazette for 
1885. Part I. These rules were framed 
under S. 16, Criminal P. C., 1882 and 
are still in force. 

The petitioners were convicted by the 
Bench of Magistrates on I3fch May 1919. 
They appealed to the District Magistrate, 
and it was urged on their behalf that the 
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whole trial was void as it was contrary 
to the said rules, in so far as only two 
Magistrates finished the trial though it 
was commenced by a Bench ol three 
Magistrates. The appellate Court held 
that the trial was valid. In the result 
the convictions of the present petitioners 
were confirmed. 

They have presented an application to 
this Court, and it is urged that the trial 
is void as it contravenes the rules. It 
is provided by these rules that the Bench 
may try any cases triable by a third 
class Magistrate, and that if for any 
cause it is found necessary to adjourn 
the hearing of a case after the evidence 
has been partly taken, the trial must be 
completed before the same Magistrates 
who commenced it or must be hold afresh 
before a different set of Magistrates. In 
the present case the trial was not com¬ 
pleted before the same Magistrates who 
commenced it. It was not held afresh 
before a different set of Magistrates, but 
it was continued and finished by two 
out of the three Magistrates who consti¬ 
tuted the Bench in the first instance. 
It is clear that the trial in this case 
contravenes the provisions of R. 4, and 
that it is void on that ground. It is 
urged however that under the rule it is 
open to hold a fresh trial before a dif¬ 
ferent set of Magistrates and as R. 2 
allows that any two persons appointed 
as Honorary Magistrates may constitute 
a Bench, in the present case the two 
Magistrates who continued the trial may 
properly ho deemed to have substan¬ 
tially complied with the rule, as they 
had hoard the whole case from the begin¬ 
ning to the end. It is further urged that 
the accused has not heon prejudiced in 
any way and that it must bo treated 
merely as an irregularity anJ not an 
illegality vitiating the trial. I am how¬ 
ever unable to accept these contentions 
as sound. In my opinion there is no 
substantial compliance with the provi¬ 
sions of the rule which directs in the 
alternative that the trial should be held 
afresh before a different set of Magis¬ 
trates. 

It could not bo said that when the two 
Magistrates continued the trial, heard 
the defence evidence and decided the 
case, they held the trial afresh or that 
they constituted a different set of Magis¬ 
trates at the time. I do not say that 
those two Magistrates could not have 
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oonsitituted a different sab of Magis¬ 
trates within the meaning of the rule, 
but in fact they could not be said to 
have done so with reference to the case. 
In fact they simply continued the part- 
heard case in the absence of their col¬ 
league. It is also difficult to say that 
there was no prejudice to the accused. 
^Bufc it seems to me that apart from any 
prejudice to the accused, where such a 
rule affecting the constitution of the 
IBench has not been complied with, the 
trial oanuot be treated as valid. There 
is a further objection that the charge 
under S. 325, I. P. C., though not triable 
by a third class Magistrate has been 
tried by the Bench of second class Magis¬ 
trates, in spite of R. 1 which provides 
that the Banoh w\y try any case triable 
by a third class Magistrate. This objec¬ 
tion was not taken in the lower Courts. 
On the information we have on th9 pre¬ 
sent record, wo see no answer to this 
jobjootion which affects the jurisdiction 
of the trial Magistrates. It is onoagh 
however for the purposes of this case to 
hold that the trial held is invalid on the 
first ground. The convictions and sen¬ 
tences must bo set aside and the fine, if 
paid, refunded. 

Having regard to the period of im¬ 
prisonment already suffered by the peti¬ 
tioners as also to the circumstances of 
the case generally, I do nob think that 
we need diroot any further proceedings 
against the petitioners. 

Hayward, J. I agree. It is provided 
by R. 2 that a trial should be by a Bench 
of two where it is not possible to obtain 
three Magistrates. But it is provided 
by R. 4 that a trial once commenced 
mast be ended before. the same Magis¬ 
trates. The meaning of this seems to me 
to he nob before two only but before the 
same three Magistrates. The only al¬ 
ternative provided is a fresh trial before 
another set of Magistrates. If the rules 
result in inconvenience, then the remedy 
seems to me to be revision of the rules. 
They are old rules of 1885 and differ 
materially from the more recent rules 
prescribed for the Benches of Magis- 
trates in Poona and.Bombay. There was 
also another difficulty that the trial of 
an oWei of grievous hurt was not 
triable by this particular Bench, which 
only had authority to try oases triable 
by third class Magistrates. The convio- 
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tion and sentence must be set aside as 
proposed by my learned brother. 

G.P./r.K. Rule marie absolute . 
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The Rheinfels. 

Cause No. 1 of 1914, Decided on 21st 
August 1919. 

(a) Hague Convention (No. 6 of 1907), 
Arts. 1 and 3—Art. 3 doe* not apply to Ger¬ 
man ship*. 

Article 3 of the 6th Hague Convention does not 
apply to German ships, as Germany did not 
agree to this particular article. (P 303 C 2] 

(b) Hague Convention (No. 6 of 1907), 
Arts. 1 and 2 — Meaning of port within Arts. 1 
and 2 stated. 

The word "port” in Arts. 1 nud 2 of the Gth 
Hague Convention moans a place where ships 
are in the habit of coming for the purpose of 
loading or unloading, embarking or disom- 
barkiug. [P 303 C 1] 

Bahadur j i— for the Crown. 

Facts appear from the following judg¬ 
ment dated 4th September 1914 of Mac- 
leod, J.: — 

The SS Rheinfels, being an ouea.y 
vessel and having entered the port of 
Bombay after a declaration of war is to 
be detaiued until further order and to be 
handod over to the Director, Royal 
Indian Marino on his requisition; such 
requisition will be subjeot to any claim 
for payment of compensation between 
Government and the claimants made 
against the Crown which question will 
have to be decided after the war. 

Liberty reserved to apply for the con¬ 
fiscation of the vessel. 

Any application for cargo not delive¬ 
red can be dealt in the same way as car* 
go claimed from fcbe SS. Warturm.” 

In 1919 the Crown applied for con¬ 
demnation of the ship as prize. 

Judgment. This is an application 
for condemnation of the German steam¬ 
ship Rheinfels, her freight and stores 
and suoh of her cargo as has not been 
delivered. She arrived in the vicinity of 
Bombay harbour as long ago as 7th 
August 1914 in the morning. She belon¬ 
ged to the Hansa line, her gross tonnage 
was 5,512 tons, and her speed according 
to her officers was 10J knots. She was 
fitted with wireless apparatus, and was 
bound for Bombay, her last port of oall 
having been Aden, some 1,650 miles 
away. War between England and Ger 
many began at 1 p. m. on 4th August 
She therefore left her last port before 
the outbreak of war. 
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Under an order of this Court of 4th 
September 1914, an order was made in 
Bome\vha5 similar terms to that in The 
Chile (1). It pronounced that the steam¬ 
ship Rheinfels belonged at the time of 
the capture and seizure thereof to ene¬ 
mies of the Crown, and it ordered the 
detention oi the ship and ail her stores 
until further order. The ship herself 
was handed over to the Director, Royal 
Indian Marino, on behalf of the Secre¬ 
tary of State for India in Council. There 
was liberty to apply for the confis¬ 
cation and condemnation of the ship, 
her stores and cargo. 

It is tinder the liberty to apply in 
this order that the present application, 
which is by way of motion, is now made. 
At the date when the order of 4th Sep¬ 
tember 1914 was made the old Prize 
Court Rules, which date. I suppose, from 
the Napoleonic Wars were still in force. 
It was not till 6th November 1914 that 
by a Notification of the Governor-Gene¬ 
ral in Council the present English Prize 
Court Rules were brought into operation 
in India P»y the English Prize Courts 
(Procedure) Act, 1914, which enabled 
these Rules to he made, there was an ex¬ 
press provision doaling with cases where 
Prize Court proceedings had already 
begun before the Act came into force. 
One alternative was provided by S. 1, 
sub-S. 2 (b), viz., that the case might be 
continued in accordance with the new 
Rules subject to such adaptations as the 
Court might deem necessary to make 
them applicable to the case. 

Accordingly by an order of this Court, 
dated 31st March r 1914, it was ordered 
that this cause be continued in accor¬ 
dance with the Prize Court Rules (1914) 
subject to such adaptations as the Court 
has deemed or may deem necessary in 
order to make them applicable to this 
[cause. And the order went cn to provide 
that this cause be sot down for further 
hearing on a date which was subsequent¬ 
ly altered by another order of 29th July 

19i9. 

The reason why the Crown is now ask¬ 
ing for condemnation of the ship is this: 
that it is now ascertained, so it is said, 
that the ship was not captured in the 
port or harbour cf Bombay, as was the 
evidence before this Court in September 
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1914, but was captured outside that port, 
if one use; the word “port" in the sense • 
in which it is used in the sixth Hague 
Convention. Consequently, it is said, 
on behalf of the Crown that Arts. I and 
2 of the Hague Convention do not,apply. 

The second an 1 alternative ground on 
which the application is made is this 
that having regard to the wireless mes¬ 
sages which were sent from or received 
at the Government station, Butcher Is¬ 
land, Bombay, and from other circum¬ 
stances, the Court ought to infer that 
the Rheinfels was aware of the outbreak 
of hostilities between England and Ger¬ 
many before she entered the port of 
Bombay, and that consequently she was 
not entitle 1 to the protection given by 
Arts. 1 and 2 of the Hague Convention, 
even if she did enter the port. 

I think it is still open to the Crown to 
take these points despite the order of 
4th September 1911. That order only 
finally decided that the Rheinfels was a 
German ship. It left open the question 
whether she could be condemned as 
prize. 

Taking then the point as to the place 
of capture first I think it establishes 
that this ship was stopped and boarded 
by the British military authorities, that 
is to say. by the Chief Examining Officer 
Commander Sheirme, R. I. M., and two 
subordinates some three miles seawards 
from the Prongs light house. This light¬ 
house is at the end of a roof which juts 
out into the open sea for about half a 
mile south or south-west from Colaba 
Point. Ic must not bo confused with 
Colaba light-houso which is on the point 
itself. The officers oame in a launch 
from the tug lloso, which was then 
engaged in war examination purposes 
under military orders. On boarding the 
ship, these officers exercised rights 
which would not, 1 think, have been jus¬ 
tified in time of peace. Amongst other 
things, they entered the wireless cabin 
on the ship, they took possession of the 
books, they turned the wireless operators 
out of tho cabin and then looked it up. 
Further the ship then proceeded with 
Commander Shearme on board, and es¬ 
corted by tho launch, to an anchorage 
south of what is known as the Middle 
Ground Shoal, where an armed party 
was put on board. 

It is also established, in my opinion, 
that even this anchorage on the south 
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of the Middle Ground Shoal is not a part 
of the “port/’ in the sense that ships 
load and unload there. The evidence is 
that ships do not load and unload there, 
and that in the monsoon it would be un¬ 
safe for any ship to discharge into lighters 
at that spot. In fact that anchorage is 
the usual examination anchorage. The 
place where a ship loads or unloads is 
further noi;th, viz., to the north or north¬ 
east of the Middle Ground Shoal, unless, 
as is more usual, the ships go into the 
docks themselves. A chart of Bombay 
has been put in, and there the witness 
has marked with a cross the place south 
of the Middle Ground, where the Rbein- 
fels was anchored. The chart is an old 
one, and unfortuuately does not take in 
the Prongs light-house, nor the spot 
where the ship was first boarded. I have 
not however thought it necessary to ad¬ 
journ the case for a further chart to be 
put in. The oral evidence is reasonably 
clear, and can, if necessary, be supple¬ 
mented by an atlas, suoh as the Graphic 
Atlas of the World, which has small but 
useful maps of Bombay on pp. 64 and 67 
of the 1910 Edition. I have not had the 
advantage of seeing Commander Shearme 
in the witness box, as counsel tolls me he 
•is in England, but his subordinate officer, 
Mr. Warden, has given evidence before 
me, and given it carefully and well. 

The significance of the place of capture 
lies in this, viz., that by two decisions, 
the one by Sir Samuel Evans in The 
Motue (2) and the other by their Lord- 
ships of the Privy Counoil in The Delgia 
13J, it has (| been clearly established that 
the word port” in the 6th Hague Con¬ 
vention does not moan a port in the sense 
of a fiscal or customs port, nor does it 
refer to territorial waters. It must be 
.construed in its usual and limited popu. 
lar or oommeroial sense as a place where 
( Bhips are in the habit of coming for the 
purpose of loading or unloading, embark¬ 
ing or disembarking : see The Mowe (2) 
Aooordmgly m the ease of The Moive (2) 

Sr h fl U8h i, 3 - h t Wa8 0a P tured the Firth of 
Forth, which was within the fiscal limits 

of the port of Leith, she was held to be 
captured at sea and not in port. 

Similar ly, ip the case of The Belaid (3) 

(a) [i9i5] p. 
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which was captured outside Newport 
that i9 to say, outside the entrance to the 
river Usk, which is the river for Newport 
there, too, the ship was held not to have 
entered a port. 

So, too, in The Erymnnlhos (4) it was 
held by the Malta Prize Court that the 
ship, though captured at the Malta exa 
mination anchorage, was not captured 
in port. 

T he 6th Hague Convention, or rather 
the English translation of it will be 
found on p. 444 of the English Manual of 
emergenoy Legislation. Art. 1 runs ^ 
follows : 

“Whon a merchant skip belonging to onA nf ♦ * 
belligereut Powers is at the ca.nufenccmeut of 
hostilities in an euemv port, it is desinMo ♦» °! 
it should bo allowed to depart freeh L^ 
immediately, or after a reasonable number It 
days of graco, and to proceed u ftr»r hi; t * 
nishod with a pass, direct to its port of <W'" r 
tiou or any other port indicated^ it •' d ‘ 
Then it goes on : 

ot a 

tore the commencement of tho war andh'« ’ 8 ' 
tered a port belonging to tho nnll,. u- htts ou ' 
ignorant that hostilities have broken out * S ““ 

Stopping there, the decisions I have re 
ferred to establish that for Art i ?' 
apply, a ship must “enter a port " Tho^ 0 
fore if she is captured at sea be Je she 
enters a port Art. 1 does not appK 
Then Art. 2 provides : J ' 

A morohautship which owiuv to „• 

stances boyond its control mavhav.K Clrcui “' 

to leave the ouomv portu"th'in,h“° 0n 
templated in tho preceding articled p 0 t j l ? <1 . oou ‘ 
not allowed to leave, may " f ', 0 ' wb J<* was 
Tho belligerent nuv merely detain;, COnflscnted - 
tion of restoring it after thi> t« **• con<ii * 

ment of compensation or £ P T 
on condition of paying compensation “ U 

“ S ]i°she e is h “ 3 l ? b “ «» 

t h.*;‘i. 3 st d p^ w ‘ ,ioh Mt 

and are encountered at s^a '^hiT 8 b f r , a 
ignorant of hostilities. I use thn° St ‘i 
at sea" advisedly as thep , ‘V\ W ° rd8 
lation “on the high seJs" trftna * 

a mistake: see The Mowe (2 ¥,* v t0 , b ° 

that this artinlo^ beon d °°i d ed 

(4) (1915] 1 Ur. d: Ool. p. 0. 339 . 
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Glaeser (5) and also in The Perkeo (6), 
Accor lingly, I have only to deal with 
Arts. 1 and *2. 

Turning then to the facts of this case, 
' l have already said that I am satisfied 
the ship was stopped and boarded well 
outside the Prongs light-house. In say¬ 
ing that, 1 did not overlook the original 
evidence, viz., the joint affidavit of 
Commander Warden and Commander 
Shearme of 10th August 1914, in which 
Commander Shearme stated that the ship 
arrived in the "harbour’ of Bombay on 
7th August and that on the same day she 
was captured by him and his crew assis¬ 
ted by the Examination Battery in the 
"narbour” of Bombay, and that a mili¬ 
tary guard was placed on board in charge 
of the steamship and her papers. So, 
too, in the answers to interrogatories 
administered to the master and officers of 
the Gorman ship, they all say that she 
was taken and seized in Bombay "har¬ 


bour.” 

Curiously enough in The Belyio (7) Sir 
Samuel Evans had very similar evidence 
before him; that is to say. there was an 
affidavit by the Surveyor of Customs say¬ 
ing that the ship was seized as prize for 
the use of His Majesty in the port oi 
Newport. Similarly the writ in the ac¬ 
tion described the ship as having been 
seized at the port (see p. 305). Sir 
Samuel Evans in his judgment stated: 

"The circumstances under which this vessel 
was captured have been fully stated to me. and 
I must decide tho case in accordance with 

what was actully done, and not in accordance 

with anv language, accurate or inaccurate, 
which inav have been used by the laymen in 
and about tho port of Newport at the time of 
the commencement of -this war, when people 
wore not familiar with the nomenclature or with 
the provisions which one has made since. 

Then he says: . 

find, in fact, that this vessel was capture! 
at so i after the outbreak of hostilities. 

Then he describes the place and pro- 


C9 “Being captured there and in these circum- 
sUnco 3 , I have come to the conclusion that she 
was captured at sea. II that is right I need 
not trouble at all about the Hague Conven- 
c Art’. 1 and 2; but in deference to 
the argument of counsel for the claimants I will 
say a word or two about them._ 

lOlfPPTa 18=84~L. j. P. 8 = 1 P. 0. 

' ’ 38=112 L.T. 251=13 Asp. M. C. 601=59 
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That was the decision which on ap¬ 
peal was affirmed by the Privy Council 
in The Belyi a (3). 

Under the above circumstances, I am 
satisfied that this ship, whether she was 
captured outside the Prongs light-house 
or on this examination ground south of 
the Middle Ground, had not entered "the 
port of Bombay within the meaning of 
the Hague Convention. But. I base my 
decision primarily on this, viz., that in 
my opinion she was captured some three 
miles outside the Prongs light house. I 
am not satisfied that this spot is within 
the limits of the fiscal port of Bombay, 
but assuming that it is, I think it clear 
on tho authorities that this spot is not 
within the "port’' of Bombay, as that 
expression is u?ed in the Hague Conven¬ 
tion. 

I also hold on the evidence that she 
was captured and seized at this spot. 
Even however if she was not captured 
and seized until she reached tho exami¬ 
nation anchorage south of the Middle 
Ground, I should still hold that she had 
not entered the "port" in tho above 
sense. That anchorage may he a "road¬ 
stead", but as pointed out by Sir Samuel 
Evans in The Mowe (2) in the French 
text of the Conventions, the werd 
"ports" is used in various places in con¬ 
junction with, but in contradistinction 
to, roadsteads and to territorial waters: 
See Convention 13, where the words 'les 
ports , les rades, on les caux territoriales 
are frequently used. 

It follows that in my opinion the 6th 
Hague Convention does not apply to this 
ship and that accordingly she ought to, 
be condemned as a lawful prize. 

In the view, therefore which I take, it 
is unnecessary to decide the second 
ground on which the Crown has asked 
me to condemn tho ship, viz., her know¬ 
ledge of the outbreak of hostilities. The 
evidence does not establish expressly 
that the Rbeinfels either sent or received 
any message showing that war between 
Enland and Germany had broken out. 
It is all a matter of inference. She was 
at the time on a voyage from Aden to 
Bombay. She no doubt was fitted with 
the Telefunken system of wireless tele¬ 
graphy, which would enable her to re¬ 
ceive messages from wireless stations in 
Germany. She would also he able to 
receive the messages which were sent 
out from the Butcher Island radio station 
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It is also proved to my satisfaction that 
as fro a the morning of ofch August to 
the afternoon of Gth August, the opera¬ 
tor in charge of this radio station was 
sending out messages to British ships 
warning them that war had broken out 
and that they must not enter any 
Ger nan port. It is clear also that from 
about 7-10 A. M. on the Gth August, the 
Rheinfels was in wireless communica¬ 
tion with Butcher Island, being then 
eooie 240 miles awav. Her wireless 
system was a different one, but she used 
the same wave length as the Marconi 
systen, and accordingly could pick up 
the messages soot out from Butcher Is- 
land. Her wireless system was also in 
working order. One oan tell that from 
the messages she sent. She was also 
near the City of Lahore which was also 
bound for Bombay and receiving mess¬ 
ages from Butcher Island. 

On the other hand, there is this that 
the captain did go straight into Bombay 
and made no attempt to deviate and run 
for Marmagoa or any other port. Pur- 
ther. ho kept up communication and gave 
his distances. Thus his massage at 5-55 
P. M. on Gth stated that ho was 130 miles 
off. In so doing, he was adding to his 
risk of being captured on the high seas, 
and it is rather more consistent with his 
. nob homing that war had broken out 
than with the knowledge that it had. 
Again,if hokuew that war had broken out, 
but decided the safest course was to go 
to Bombay, it might have asisfced him to 
have arrived with his wiroless out of 
order, supposing a plausible excuse oould 
bo given for that. FT. M.S. Dartmouth evi 
dently thought it likely that the captain 
would make for Marmagoa, jf ho knew 
of the outbreak of war, for she set out in 
the afternoon of the 6th to intercept the 
Rheinfels there. Further it appears by 
the answers to interrogatories that the 
wireless operators wore the 3rd and 4th 
officers. Prima faoie these officers would 
normally ha attending to their ordinary 
duties as 3rd and 4th officers and would 
have little time left for wireless messages. 

I cannot tberefore.assume that this oargo 
boat would necessarily pick up a ll the 

messages whioh a passenger liner might, 

for the latter might keep two operator; 
exclusively engaged in the wireless cabin 

1 , J? 0on rafarr0(i by counsel to tho 

qase_o i_The Gu'enfel t Nn. 2 M 

(3) [1915] 1 Br. & Ool. P. O 
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Mr. Justice Cator, in giving judgment in 
E.*vpti*n Prize Court, said: 

“ l'ho sole sife rule upon whioh a Prize Court 
c\u \ci is lo assume th it every ship fiMed with 
wireless apparatus receives from its (Jovernmonfc 
cither directly or by transmission from other 
ship*, prompt news of tho outbreak of hostilities 
betwcon its own and any other country.” 

He however held on tho facts that the 
ship was ignorant of the outbreak of 
hostilities. That case wont on appeal 
to the Privy Council on another point 
[The Gutenjcls (9)] where tho judgment 
was varieJ, and an order made as in the 
case of tho The Chile (l). Their Lordships 
did not, however deal with the above 
proposition, and I do not think I need 
either. I have arrived at a definite de¬ 
cision on the first point, and I do not 
think it neoessary to arrive at a definite 
finding either of faot or law on thoseoond 
point. 

Having regard to my deoision on the 
first point, there will bo a decree for the 
condemnation of the ship, her stores and 
tackle and also tho freight whioh is i n 
the hands of tho Collector of Customs of 
Bombay. He, 1 am told, occupies the 
position of Admiralty Marshal. Thero is 

i suai ia hi3 hand s of Rupees 

1.290-13 1 representing the not pioceods 
of oertain undelivered oargo on the ship. 
Nearly all toe oargo has boon delivered 
under orders made by this Court from 
time to time and this small balance re¬ 
presents unclaimed or undelivered oargo 
I condemn this balance also as repre' 
senting oargo on an enomy ship. 

As regards the form of the order the 

Admiralty Registrar will no doubt look 
at the Forms of Order contained in the 
schedule to the English Prize Court 
Rules L9U). Form No. 53 (see EngUsh 

Tbe n v U wil°l E ' n ^ rgODOy delation, p. 331) 
nr h isL7 r0 QUire some adaptation to the 
present case. The draft order is to be 

entered.* 0 ^ ia paS9ed and 

As regards the costs. I see _ 

oertain reserved costs hero T *** 
a ganeral dir.» t io 0 th.tK 
Grown are to bo paid out of 8 * 1 ^ 

Subjeo; ,a to dS t°ho th0 C ° 1,e0tOr ° f 
asH^°p 0y9 m hlS haada fco tha Crown 

as the Crown may direot. If the Crown 

(9) :moj a a. o. ua=85 l. j p q ,. r _rr 
P. 0. 38=111 L T T * 

T. L. R. 433 (P O ). 963 - C ° 3 ‘ J - *11—Si 
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does not require taxation or any special 
order as to costs the whole fund can be 
transferred. 

I will reserve liberty to apply in case 
there are any other points which may 
require the Court’s direction. 

There is one point of practice which 
I should like to mention and that is this. 
The cause has come before me on viva 
voce evidence, and certain officers have 
been brought down to Bombay for that 
purpose. Ono has had to come from such a 
distant place as Rawalpindi. Should how¬ 
ever a similar case arise in the future, 
I think the Advocate General should 
consider whether it is not possible under 
the Prize Court Rules, 1914, to give evi¬ 
dence by affidavit. The officers of the 
ship concerned in the capture can cer¬ 
tainly give evidence by affidavit: see O. 15 
R. 2 (b) and I should have thought evi¬ 
dence by affidavit might properly be ad¬ 
mitted by the Judge under O. 15. R. 2 (e). 
There may be cases in which viva voce 
evidence is essential, but in many it is not. 
Further, in war time, naval and military 
officers cannot be spared for attendance 
in law Courts, and the same observation 
applies to wireless operators and censors 
or cypher experts. My recollection of 
the English practice is that affidavit evi¬ 
dence was principally used, and that it 
was by no means confined to officers of 
the capturing ship. I think that will 
probably be found a far more convenient 
course in every way than what has taken 
place to-day. Not only will it save the 
time of the Court, but it will also save 
officers being taken from their ordinary 
duties or brought by long journeys from 
the other end of India. 

One other point I should also mention. 
If any matter of the Hague Convention 
comes up again, there should be a proper 
official publication of the Hague Conven¬ 
tion for use by the Court. I mean an 
official publication containing the ori¬ 
ginal French text and the English trans¬ 
lation. Counsel for the Crown were 
provided with this in Englard. and my 
recollection is of a blue book with the 
two texts in parallel columns. If there 
are no copies of this in Bombay, it should 
I think bo obtained from England as the 
French text is material. 

I am also told by the Advocate General 
that the text of the Peace Treaty has not 
yet been received here : and that he does 
not know whether it has any provision 


with regard to the 6th Hague Conven¬ 
tion. I have not however thought it 
necessary to defer my decision till that 
information was supplied. The question 
whether the 6th Hague Convention is 
binding at all as between England and 
Germany was left open in The Gutenfels 
(9) and again in The Prim Adalbert (10) 
and I of course have not dealt with that 
question. 

Judge's Xote. —In correcting the short 
hand notes of the above judgment, I had 
occasion to refer to the Butcher* Island 
Radio log, Ex. C. I there found that in 
the early morning of 7th August 1914 
this station was recording message from 
Nauen(in Prussia) sent out in cypher. 
This was not mentioned to me at the 
hearing and is in favour of the Crown. 
The answers to interrogatories denied 
however the possession or knowledge of 
any Code (except the international Code) 
and as there is no evidence from the 
Naval Intelligence Department tc show 
that German cargo ships would know 
any cypher Code of the German Govern¬ 
ment, it does not perhaps carry the 
matter much further. Nor does it follow 
that tho 3rd and 4th officers were then 
engaged in the wireless cabin. On the 
whole therefore I have thought it un¬ 
necessary to have the case sot down for 
further hearing. 

The order as eventually drawn up wa3 
without prejudice to any question whe¬ 
ther the property theroby condemned as 
prize was droits of the Crown or droits 
of the Admiralty : see The Abonema (11) 
The Hi Herod, The Florida , The Albania, 
The Adjudant and The Belgia (3). 

g.p./r.K. Vessel condemned. 

TlO) (1918] a! O. 500=S7 L. J.'P. 14'>=3 P. G. 

70=14 Asp. M. C. *290=11$ L. T. 101=34 
T. L. R. 2*29. 

(11) [1019] P. 41=33 L. J. P. 113. 
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MACLEOD. C. J. AND HEATON, J. 
Budhmal Kcvalcliand- Plaintiff—Ap¬ 
pellant. 

V. 

llama Yesu Sanglc —Defendant Res¬ 


pondent. . 

Second Appeal No. 142 of 1913, Ds cl- 
ded on 2Sth August 1919. from decision 
of Dist. Judge, Nasik. in Appeal No. 2o3 


of 1912. 
Civil P. C 


civil r. (5 of 1908), O. 34, R. 1—Equity 

f redemption split up-Claim against same 
arred— Mortgagee .will not be entitled 
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throw whole burden on others—Transfer of 
Property Act (1882), S. 60. 

Where the equity of redemption of a mort¬ 
gage is split up and sever U persons become en¬ 
titled to different portions of it and a suit on the 
mortgage is barred by time as ugaiust some of 
the purchasers of the equity of redemption, 
while it is within time as against the remain¬ 
der, it would be contrary to the principles of 
equity to permit the mortgagee, who by his own 
negligeuco has lest his remedy as against a 
portion of the equity of redemption to throw 
the whole burden of the mortgage cn the owners 
of the remaining portions. [P 3Q7 G 1, 2) 


K. H. KelJcar —for Appellant. 

D . C. Virkar—ior Respondent. 

Judgment.—The plaintiff sued to re¬ 
cover Rs. 500 for principal and Rs. 500, 
for interest, in all Rs. 1,000, by sale of 
the property mortgaged by the father of 
defendant 1 and the grandfather of de¬ 
fendants 2 to 4, to plaintiff’s assignors, 
Chaturbhuj and Gumanchand Marwaris, 
on 28th Ootober 1870. It appears that 
the equity of redemption was sold in 
1883 to the father of defendant 5 and 
another. Those two purchasers sepa¬ 
rated. Half the equity of redemption 
came to defendant 5, one-fourth to Kashi 
Ramji, and one fourth to Dada Kashi by 
sale from Kashi Ramji. Kashi Ramji 
and Dada Kashi ought to have been made 
parties to this under O. 34, R. 1, Civil 
P. C., but the plaintiff refused to make 
them parties, because as a matter of fact 
his claim against them had become time 
barred. He now seeks to throw the whole 
burden of the mortgage on half the pro¬ 
perty, the equity of redemption in which 
oame to defendant 5. An exactly similar 
case arose in Imam Alt v. Baij Nath 
Ram &ahu (1). Their Lordships there 
remarked : 


In the case before u 8 , all the properties com 
prised m tho mortgage are liable .for the satis 
faction of the debt and after different person 
have become interested in different fragment 

7 °u r j£ 6Tn P iSo “- * he -Properties con 
tinuo to be so liable ; and all that tho owner o 

any portion of the equity of redemption is logi 
timutely entitled to ask is that not more than . 
rateable part of tho mortgago debt should b 
thrown upon tho property in his hand?. This i 

jU3 A aDd - tho raort G»gee8 eauno 
olaim to throw tho ontiro burdeu upon a portioi 

premises because by reason o 
their own laches, they have lost thotr reined- 
as against the remainder. 1 * 

This is what has happened in this oas ( 
and it is manifestly oontrary to th< 
princptes of equity that the plaintiff 
whohy _hi 3 own negligono e. had Ipst hi< 


— ^ w ^ ^ VJ 1 

1 wX?! 0 " 1, 613=8 °* L ‘ 676=10 


remedy against the owner of half the 
equity of redemption, should seek to 
throw the whole burden of the mortgage 
on the owner of the other half. In our 
opinion therefore tho appeal fails and! 
must be dismissed with costs. 

g.p./r.k. Appeal dismissed. 
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Maclkod, C. J. and Heaton, J. 
Dayal Khuihal —Plaintiff—Appellant. 

v. 

Secy, of State Defendant — Respon¬ 
dent. 

First Appeal No. 239 of 1918, Decided 
on 9th February 1920, from decision 
of Dist. Judge. Surat, in Civil Suit 
No. 10 of 1921. 

Bombay Revenue Jurisdiction Act (1 of 
1876k S. 11—S. 11 bars suit to set aside Col¬ 
lector s order of removing encroachment. 

A Collector made an order directing the pLiin- 
ti:* to remove an alleged encroachment on a 
public road. J he plaintiff preferred no appeal 
agarnst this order but more than two months 
alter the order was made he brought a suit in 
the civil Court to get tho order set asido : 

Held: that tho suit was baffed by tho pro¬ 
visions of S. 11. £p ^ 2 ] 

G. N. Thakor —for Appellant. 

S. S. Patkar— for Respondent. 
Heaton, J. This is a suit which the 
plaintiff brought for the reversal of an 
order passed by the Collector of Surat 
directing tho plaintiff to removo an al¬ 
leged encroachment on a public road, and 
for an injunction against the defendant 
to suspend the said order pending the 
suit. \\ Lon tho suit came on for hearing 
be ore the District Julge of Surat, be 
hold that it was barred by S. 11, Bom- 

1 R ? v J" n ® Jurisdiction Act, because 
the plaintiff had not presented all the ap¬ 
peals allowed by law in the matter. In 

Thlr« e n ha ? ' 0t l ’ rosent0d an >’ appeal. 
The Collectors order was made on 6th 

February 1917, and on 21st April i. e. 

neaHy two and a half months later, the 

Collector followed up bis order by inti- 

matmn that, unless the plaintiff filed a 

Sini f h ft e K° rder w ™ ld ba given Practical 
effect to by removing the encroachment. 

Thereupon the plaintiff did file this suit. 

Moreover it would soem that tho plaintiff 

“f. Var - e ‘ fchoi ‘ before filing the suit or 
afterwards, made any appeal to the Com¬ 
missioner either against the Collector's 
first order or his later intimation. There 

“■ n ° aviden09 o« the record 

as to whether an appeal was or was not 

presented to the Commissioner, but it 
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must have been admitted in the lower 
Court that no appeal had been presented, 
or the suit could no*, have been dismissed 
under S. 11. Bombay Revenue Jurisdic¬ 
tion Act. 

On the facts so far stated, the suit was 
quite plainly, and a3 I think rightly, dis¬ 
missed. But it is argued that the prin¬ 
ciple of tho case of Secy, of State v. 
Gajanan Krishna (l) applies here, that 
is to say, it is said that if a plaintiff 
brings a suit for an injunction, lie is not 
bound by tho provisions of S. 80. Civil 
P. C., and by analogy therefore he is not 
bound by tho provisions of S. 11, Bombay 
Revenue Jurisdiction Act. I was myself 
a party to the decision to which I have 
referred, and I see that there is a judg¬ 
ment of mine in the case. I am afraid 


when we examine the f icts of this case 
it is found that S. 11. Bombay Revenue 
Jurisdiction Act, does apply that thi 9 is 
no*; a case in which the only remedy that 
the plaintiff had was an immediate ap. 
plication to the Court for an injunction, 
and consequently that the suit was 
rightly dismissed. 

I think the Appeal must be dismissed 
with costs. 

Macleod, C. J. — I concur. 

G.p /r.k. Appeal dismissed. 
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Macleod, C. J. and Heaton, J. 

Viramgam Municipality —Defendant— 
Appellant. 


the principle that was in my mind in 
giving that judgment ha9 been very 
greatly misapprehended. It i9 true that 
I still think that if the only remedy 
which a party has, is to obtain an in¬ 
junction from a civil Court and if the cir¬ 
cumstances are such that if the injunc¬ 
tion is not obtained, the mischief sought 
to he avoided will inevitably be done; 
then tho Court will be justified in accept¬ 
ing the suit even without the previous 
notice required by S. 80 of the Code. Be¬ 
cause, on the assumptions I am making, 
if that were not done, the suitor would 
be loft without any effective remedy 
whatever. The Civil Procedure Code, 
which contains our law as to how suits 
are to bo presented, cannot intend that 
its provisions should be so applied as to 
deprive a suitor of the only remedy by 
which a wrong to him can be prevented. 
That however is a principle which has no 
application here. Tne remedy provided 
by the law was an appeal to the Com¬ 
missioner against tho order of tho Col¬ 
lector. That order was dated 6th Feb¬ 
ruary. More than two months elapsed 
without the plaintiff taking any action 
whatever by way of appeal. When the 
further intimation from the Collector ar¬ 
rived he bad still a fortnight within 
which he could appeal to the Commis¬ 
sioner and obtain an order staving the 
removal of the alleged encroachment. 


Bhaichand Damodar —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 740 of 1917, De¬ 
cided on 25th August 1919, from deci¬ 
sion of Dist. Judge, Ahmedabad, in Ap¬ 
peal No. 406 of 1915. 

Bombay District Municipalities Act <3 of 
1901), S«. 92 and 96 — Notice to remove otla 
built without sanction held competent under 
Cl. 5, S. 96 — No question of ownership of 
site did arise. 

Pliintiff built an otla to his house without 
proviouslv obtiiniog tbo pormission of tho do- 
fondant Municipality. Thodofond*nt servod a 
notice upon tbo plaintiff to roinovo tho otla. 
Plaintiff suoi for an injunction restraining tho 
defendant from removing tho otla. 

Heidi fl) thit tho defendant Municipality 
was justified in issuing the notice under Cl. 5, 
S. 9G, Bombay District Municipalities Act; (2) 
that tho question whether the site occupied by 
the otla belongol to tho pliintiff or tho Muni- 
cipility did not arise at all. [P 809 C 2] 

O. N. Thakor — for Appellant. 

77. V. Divatia —for Respondent. 

Macleod. C. J —Tho plaintiff sued 
for a permanent injunction restraining 
the defendant Municipality from remov¬ 
ing the disputed otla that he had raised, 
alleging that the defendant’s notice of 
23rd October 1913 for its removal was 
illegal and ultra vires. Tho very simple 
fact appears from tho evidence that the 
plaintiff built this otla without obtain¬ 
ing permission of tho Municipality under 
S. 96, Bombay District Municipalities 
Act, aud having built without that leave 


But, instead of adopting this method 
which was the method of redress indi¬ 
cated to him by the law, and a perfectly 
effectual method of redress, ho cane to 

the civil Cou rt._ I think therefore that 

~(lT[1911J 36 Bom. 362=10 I. C. 639. 


tno Municipality were entitled undersub- 
Cl. (5) to issue a notice requiring such 
building or addition to he altered or re¬ 
moved* and under S. 151 (6) they were 
entitled to give notice that if the plain¬ 
tiff did not comply witn tho notice to 
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remove, the work would be done by Sfan 
Municipality at t he plaintiff s cost. 

The main question which ssoms to 
have been tried in both the lower Conrts 
wag whether the ground on which the 
otla was built was part of a public street 
or not. Issue 1 in the trial Court was 
whether the site of the otla in dispute 
belonged to, and as such had been in 
possession of, the plaintiff. The trial 
Judge held that the site did not belong 
to the plaintiff, nor was it in his occu¬ 
pation as alleged. Then he went on to 
hold that it was part of the street land 
not vested in the Municipality. In con¬ 
sequence of that finding, and the way in 
which issue 1 was dealt with, a long 
discussion ensued as to whether the land 
on which this otla was built was part of 
a publio street or not. The same error 
appears in the proceedings in the lower 
appellate Court, a9 after reraarkiug that 
it had been held that the land on which 
the otla wa3 constructed was not the 
plaintiff’s land, the learned Judge wont 
on to say: 

“tho next question was whetbor tbe streot in 
wbioh tho otla was pat up was a public streot.** 

The learned Judge thought, as the 
street was not a publio street, the Muni¬ 
cipality had no right to remove the otla 
nor had it any right to prohibit tho 
plaintiff from building the otla. That 
finding appears to me to have been due 
to a misunderstanding regarding the pro¬ 
per construction of S. 96, which provides 
that a person intending: (l) to begin to 
eroob any building; or (2) to alter ester- 
nally any existing building; or (3) to add 
to any existing building; or (4) to recon¬ 
struct any projecting portion of a build¬ 
ing in respect of which the Municipality 
is empowered by S. 92 to enforce a re¬ 
moval or set back, shall give notice 
thereof to the Municipality in writing 
and shall furnish to them at tho same 
time, if required by a by-law 'or by a 
spooial order to do so, certain documents 
and plans. . 

The Court seems to have been of the 
opinion that this was a question of recon¬ 
structing a projecting portion of a build, 
ing in respeot of wbioh the Municipality 
is empowered by 3. 92 to enforce a re- 
moval or set-back. It is quite clear that 
in this case tho plaintiff was seeking to 
add to an existing building, and 8. 92 
does not come into the oase at all. The 
plaintiff was bound to ask for permission 


hgjxjre he could build the additional 
structure, and if he built without obtain¬ 
ing permission, he did so at his own risk. 
Tnerofore it is quite clear to me that the 
Municipality was justified in acting with¬ 
in their powers in issuing the notice of 
October 191 3. calling upon the plaintiff 
to remove the structure. In my opinion 
the appeal succeeds. The decree of the 
lower Couit must beset aside and the 
suit dismissed with costs throughout. 

Heaton, J. —1 agree. The meaning of 
S.96, Bombay District Municipalities Act, 
apparently seems to have been misunder¬ 
stood. I entirely concur in the analysis 
given by my Lord the Chief Justioe of 
Cl. (1) of that section. It deals with four 
classes of case9, and it is only in dealing 
with the fourth class that S. 92 comes 
into operation. It might, of course, have 
been a point in dispute in this case as to 
whether the more making of a plinth 
was adding to an existing building. But 
as a matter of fact that contention never 
was raised, so we need not consider it. 
The plaintiff himaolf asked for permis¬ 
sion to make tho addition to the building 
that is to fay, the plaintiff himself pro¬ 
ceeded as if S. 96 applied and thereafter 
the Municipality also proceeded under 
S. 96, and it is now outside argument 
that in thiscaseS. 96 is the one to apply, 
now then it ever came to be supposed 
that it mattered to anybody whether 
there was a public street or a private 
street or indeed any streot at all, I am 
totally unable to understand. Tho judg. 
ments of the lower Courts do not do any 
thing to remove the obscurity of my mind 
as to how this question of a street over 
was raised. I suppose sorathing was 
assumed by both parties before tho Dis¬ 
trict Judge that is not assumed hore. I 
think therefore the appeal must be al¬ 
lowed as proposed. 

g.p./k.k. Decree reversed. 
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Macleod, C. J. and Heaton, J. 

Vaniclumd Rajpal and others —Plain¬ 
tiffs—Appellants. 

v. 

L a khmich a nd Ma nec kchand —De f end - 
ant—Respondent. 

Original Civil Appeal No.5I of 1919, 
Deoidol on 2Uh July 1919. 

Letters Patent (Bombay:, Cl. 15—Order 
refuting grant of injunction to restrain defen¬ 
dant from proceeding with suit in Native State 
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is not appealable—(Per Mocleod.C. J.) —Judg- 
rnenl means adjudication on merits—(Per 

affects jurisdic- 
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Jleatcn, J .) — If such order 
tion then appeal lies. 

An order refusing to restrain the defendant 
from prosecuting a suit filed by him aeainst the 
plaintiff in a Court of a Native State is not a 
judgment within the meaning of Cl. 10. and no 
appeal therefore lies against such an order 
under that clause. [p 311 q 11 

• ^55. M ac l c °d» C. J .—The word “judgment” 
in 01. 15, means a decision which affects the 
merits of the question between the parties bv 
determining same right or liability. (I* 310 C 1 ] 

Per hcaton , J. —If an order directly involves 
a real question of jurisdiction, if its effect is to 
give jurisdiction or to ta!:e away from the Court 
jurisdiction, then an appeal wi 1 j lie against suah 
order under Cl. 15. I_p 311 C 1 ] 

Soldi vad and Dcsai — for Appellants. 
Kcuuja for Respondent. 

Macleod, C. J.— This is an appeal 
from the order of Pratt, J. # on an 
application made by the plaintiffs on 
motion that pending the hearing and 
final disposal of this suit the defendant, 
his servants and agents might be res¬ 
trained by an order and injunction of this 
Honourable Court from prosecuting the 
suit filed by him against the plaintiffs in 
the Court of the Morvi State. The lear¬ 
ned Judge held that the motion failed 
and directed the plaintiffs to pay the 
costs of the motion. 

A preliminary point has been taken 
that no appeal lies against that order. 
It is admitted that the appeal could 
only lie under Cl. 15, Letters Patent, 
and that thoreforo no appeal lies unless 
the order can be considered as a judg- 
,mont. A “judgment" in Cl. 15, accord¬ 
ing to the decision in Justices of the 
j Peace for the town of Calcutta v. Oriental 
Gas Company (l), which has been fol¬ 
lowed in this Court, means a decision 
whioh affects the merits of the question 
between the parties by determining some 
right or liability. The questions in this 
suit appear in the prayers of the plaint. 
It was prayed, first, that it might he 
declared that the partnership between 
the plaintiffs and the defendant was 
dissolved on or about 26th Juno 1917; 
that since the date of the said dis¬ 
solution the plaintiffs were the sole 
owners of the assets of the said firm, that 
the defendant bad no interest in the 
profits of the said firm since the date of 
the dissolution; and then the plaintiffs 
further asked that pending the hearing 
and final dispo sal of this suit the defend - 

(1) 1187*2] 8 13. L. K. 433=17 W. K. 364. 


ant, his servants and agents should be 
restrained from prosecuting the suit he 
filed in the Court of the Morvi State. 

Now the defendant in this suit filed a 
suit in the Morvi Court on the 4th Janu¬ 
ary 1919, praying that the Court should 
take an account of the partnership busi¬ 
ness nd realize its assets, and that on 
su3h account being taken, the Court 
woul 1 bo pleased to pass a decree in the 
plaintiff s favour for suoh amount as ap¬ 
pears duo to him from the defendants or 
for whatever relief he might bo entitled. 

The plaintiffs in this suit did not file 
their plaint until 14th May 1919. Now 
it is difficult to see how the order 
of Pratt, J.. refusing to grant the in¬ 
junction asked for is a decision which 
affects the merits of the questions bet¬ 
ween the parties by determining any 
right or liability on either side. It has 
been suggested that the effect of refusing 
to grant the injunction would be to oust 
the jurisdiction of this Court. If the 
jurisdiction of this Court in this suit is 
in any way ousted, it i9 owing to the fact 
that the plaintiff in the Morvi suit pre¬ 
ferred to file his plaint there, and might 
get a decree in that Court whioh would 
bar, under S. 13, Civil P. C., tho-plaintiffs’ 
suit in this Court, unless the plaintiffs 
can sucoeed on any of the exceptions to 
that section. Wo have been referred to 
tho case of Sonabai v. Tribhowandas 
(2). In that suit Davar, J., ordered 
the plaintiff to deposit with the protho- 
notary a sum of Rs 3,000 as security 
for defendant l's costs. It was objec¬ 
ted on appeal as a preliminary point 
that no appeal lay against the order and 
it was conceded that there could only bo 
an appeal if the order was a judgment 
within the meaning of Cl. 15, Letters 
Patent. Batchelor, J., said in referring 
to the case of Hadjee Ismail Hadjee 
Ilubeeh v. Hadjee Mahomed Hadjee 
Joosub f3): 

"I am of opinion that this reasoning covors 
the case of tho order now under discussion for 
the effect of it is at least conditionally to deprive 
the Court of tho jurisdiction which it otherwise 
would have to try ihe plaintiffs suit.” 

That is not the case hero. If tho order 
of Pratt, J., is allowed to stand the 
jurisdiction of this Court is nob ousted 
as a direct conssqucnce of that order. 
It may bo ousted in future by the defend- 
anb i n th i a C ou rb obtaining a decree in 

(2) [1603] 32 Bom. 602=10 Bom. L. R. 337. 

(3) [1874] 13 B. L. R. 91=21 W. R. 303. 
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ibho Morvi Court. But whether that will 
joccur or not remains for future decision. 
j[ can 993 nothing in this order which 
!brings it within the definition of judg¬ 
ment'* above referred to. Therefore in 
ny opinion the preliminary point is good 
and no appeal lies. 

We have heard counsel however for 
the appellants on the merits. I may say 
that in my opinion the decision of the 
learned Judge in the Court below was 
perfectly correct. The appeal will there¬ 
fore be dismissed with costs throughout. 

Heaton, J.—I agree both that the 
ord3r of the Court below was correct on 
the merits, and also that no appeal lies. 
It may be that the definition of the 
word “judgment” as used in Cl. 15, 
Letters Patent, which was quoted by my 
Lord the Chief Justice is not exhaustive. 

1 gather from the oaso of Hadjee Ismail 
\Hadjec Hubeeb v. Hadjee Mahomed 
i Hadjee Joosub (3) that if the order di¬ 
rectly involves a real question of jurisdic¬ 
tion, if its effect is to give jurisdiction or 
to take away from the Court jurisdiction 
then an appeal will lie. But there is 
nothing of that kind in this case. It is 
not disputed in this appeal that the Court 
had jurisdiction to grant or refuse an 
injunction. But it is contended that the 
effect of refusing an injunction was to 
deprive the Court of ifca own jurisdiction. 
To my thinking, if the jurisdiction of 
the Court oan in any way be affected, it 
is or rather it will bo (beoause the event 
has nob yet happened) by operation of 
law. If the Morvi Court makes a decree 
then, by the operation of S. 13, Civil P. 
C„ the High Court here may be debarred 
from proceeding with the suit. But to 
refuse to prevent the natural operation 
of the law in that way is not to cause 
an ousber of the jurisdiction. Therefore, 
I agree that the appeal should be dis¬ 
missed with costs. 

g.p./r.k. Appeal dismissed . 
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Bombay Prevention of Gambling Act (4 of 
1887), S. 8—Cash and ornaments found on 
persor\,of gamblers are not instruments of 
gaming and cannot be forfeited. 

Under the terms of S. 8, Bomb ft? Prevention 
of Gambling Act, cash, currency uotes and orna¬ 
ments found on the persons of those in a gam¬ 
ing house cannot be treated as instruments of 
gaining, even though they may have been used, 
or may be iuteuded to bo used for the purposes 
of gaming and therefore are not liable to for¬ 
feiture. The power of forfeiture extends only 
to securities for money, and other articles seized 
iu the house which are not instruments of 
gaming. [P 311 C 2. P 312 0 1] 

J. G. Belc for Nilkcndh Atmaram— for 
Applicant. 

Judgment.—In this case several ac¬ 
cused have been convicted under Ss. 4 
and 5, Bombay Prevention of Gambling 
Act, 4 of 1687. . In the course of the 
search under the Act noi only were cer¬ 
tain articles, including cash, found in 
the house attached; but also certain cash 
ornaments and ourrency notes on the 
persons of the several accused were at¬ 
tached. The trial Magistrate has found 
on the ovidenoo that the cash, ornaments 
and other articles, except those men¬ 
tioned in his judgment, had been either 
used in gaming or intended to bo used, 
and he has ordered them to he forfeited 
to Government under S. 8 of the Aofc. 

It is oloar from the provisions of S. 8 
and the dooision in the ease of Emperor 
v. Walli Mussaji (1) that the power of 
forfeiture extends only to securities for 
money and other articles seizBd in the 
house which are not instruments of 
gaming. It i9 olear from para. 1 of the 
section that the convioting Magistrate 
may order all instruments of gaming 
found in the house or on the persona 
of those who were found in the house to 
be forthwith destroyed, and it is olear 
from para. 2 that the power of forfei¬ 
ture really is confined to those articles 
whioh are not instruments of gaming 
and which have been seized in the house. 
The power of forfeiture does not extend 


A. I. R. 1920 Bombay 311 

Shah and Crump, JJ. 

Sadashiv Bab Ilabbti —Aocused—■ Ap¬ 
plicant. 


to articles found on the persons of the 
aocused whioh are not instruments of 
gaming. The order of the Magistrate as 
to forfeiture seems to me to be incon¬ 
sistent wibh his finding as to the cash. 


v. 

Emperor —Opposite Party. 

Criminal Rovn. Appln. No.354 of 1919, 
Decided on 5bh December 1919, from 
conviotiou and sentence passed by 1st 
Class Magistrate, Honawar, in Criminal 
Case No. 69 of 1919. 


and ornaments being instruments of 
gaming. It seems to follow from the 
terms of S. 8 that the cash, ourrency 
notes and ornaments found on the per¬ 
sons of the aooused cannot be treated as 
instrum ents of gami ng for the purpose 
(1) 11902] 26 Bom. 641=4 Bom. L. K. 427. 
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of that section, even though they may 
have been used or may be intonde^to be 
used for the purposes of gaming. The 
cash, currency notes and ornaments 
found on the persons of the accused can- 
not be ordered to be forfeited to Gov¬ 
ernment. but ought to be returned to the 
respective persons from whom they were 
taken. 

The petitioners before us are accused 
3, 5, 6, 7, 8 and 15. But as the case 
is brought to our notice on this petition, 
wo make the order which would apply 
to all the accused, on whoso persons cash, 
currency notes and ornaments were 
found, ovon though some of them may 
not have applied to this Court. 

The order of forfeiture made by the 
Magistrate is set aside and the cash, cur¬ 
rency notes and ornaments found on the 
persons of the accused, as noted in the 
panchnama to which the order of for¬ 
feiture relates, are ordered to bo returned 
to the respective persons from whom 
they were taken. 

G.P./r.k. Order set aside . • 


l t.viacleod, O. J.) 1920 

the ground that it had been leas 3 d to 
the defendant, and for Rs. 39 for rent. 

Be allege 1 the land belonged to one 
Marghabhai ftabar, who leised it to de. 
fendanc for one year for Rs. 39 by a 
lease dated 30th June 1914. The plain, 
tnr was an assignee of the lease under a 
deed datod 14th Juno 1915. 

The defendant was the owner of the 
suit land which formed an unrecognized 
division of anar.va. In 1S95 he mort- 
gaged it to Bahai* Solaidas, hut continued 
in possession, first under a lease for ten 
years, then undor yearly leases of a 
moiety, and finally under yearly leases of 
the whole. Mergbabhai Babar and his 
nephew assigned their mortgage rights, 
a decree and the lease of the 20th June 
1914 to the plain tit! in 1915. 

At the trial defendant’s pleader con¬ 
tended that tho mortgage and lease were 
void under S. 3, Bhagdari and Narwadart 
Act, 1862. The learned trial Judge held 
that the mortgage, tho lease and the 
assignment were all void and dismissed 
the suit. 
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M ACL ROD, C. J. AND H BATON, J. 

Devidas Dwarkadas— Plaintiff—Appel¬ 
lant. 

v. 

Shamal Gopal — Defendant —Respon¬ 
dent. 

Second Appeal No. 679 of 1913, Deci¬ 
ded on 3 1st October 1919, from decision 
of Dist. Judge, Ahmedab&d, in Appeal No. 
402 of 1915. 

Evidence Act (1 of 1372), S 116—Mort¬ 
gage of unrecognized division of narwa but 
mortgagor continuing in posscncion ai leasee 
from m»»*tgng*e— Mortgagor held estopped 
from pleading invalidit>of mortgage —Bombay 
Bhagdari and Narwadari Act (1862), S 3. 

Doieud »nt, tho owner of land which formed 
au unrecognized division of a narwa, mortgaged 
it, hut ecu tinned in possession under yearly 
leases. 1 liiutiff, the assignee of tho mortgagee, 
sued lo recover possession of tho land on the 
ground th it it Ii id been Jeisod to defendant, 
and it was contendod that the mortgage and 
le iso woro void under 3. 3, Bhagd in and Xarwa- 
dari Act: 

Held : that tho plaintiff was entitled to tho re¬ 
lief he cl aimed and that the defendant having 
attorned to the pliintiff, it was not open to him 
in this suit to contend that the plaintiff hid no 
right to lot out tho property on rent. 

[P 313 C 2] 

fi. J. Thakor —for Appellant. 

G. N. Thakor —for Respondent. 

Macleod, C J. —The plaintiff sued to 
recover possession of tho plaint land on 


In first appeal the learned appellate 
Judge considered that the question whe¬ 
ther the plaintiff could recover turned 
on the question whether he over got pos¬ 
session, and remanded the case for trial 
of issues as to when Margha got physical 
possession of the land. 

The lower Court found that Margha 
did not obtiin physical possession until 
after March 1903. 

It was proved that tho defendant mort¬ 
gagor remained in possession after the 
mortgage under a leise for ton years. 
On 11th August 1905 ho pished a lease 
fora moiety of tho land (Ex. 27), al¬ 
though ho said he remained in possession 
of the whole. Then for the monsoon of 
Sam bat 1965 he p issed a lease for the 
whole of the land, Ex. 28. On tho other 
hand the mortgagee said ho personally 
cultivated the land in 1961, but took tho 
defendant into partnership and got him 
to execute Ex. 27, an 1 pursue! the same 
course for three or four years until Ex. 28 
was passed in 1965. After that the de¬ 
fendant passed a lease for tho whole of 
tho land. 

On these findings the learned District 
Judge came to the conclusion that the 
vice of tho original alienation had not 
been cured and the suit was nob main¬ 
tainable. 
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Bab from the decision in Javerbhai v. Gor- 
dhan(l) it may be gathered bhab physi- 
cal possession is not necessary. In that 
case the defendant mortgaged a house, 
which formed an unrecognize 1 division 
of a bbag, to the plaintiff in 1991 for 
Rs. 729. The deed of mortgage contained 
a covenant t:> pay compensation to the 
mortgagee in the event of there being 
any hindrance or obstruction concerning 
the house. Tne defendant continued in 
possession under yearly root * notes. At 
the determination of the rent note for 
the year ending July 1909 the defendant 
refused to surrender possession. On 9th 
November 1910 the plaintiff sued to re¬ 
cover possession of the house or in the 
alternative for Rs. 729 as compensation. 
It was held that the mortgage and the 
rent notes were void under the provisions 
of the Bhagdari Act, that the considera¬ 
tion for the mortgage failed ah initio 
and a suit to reoever the money as re¬ 
ceived for the plaintiff s use was barred 
under Art. 62, Limitation Act, but it was 
open to the plaintiff to claim under the 
covenant, although the mortgage was 
void. But it was also held that the mort¬ 
gagee was in adverse possession of the 
limited interest as mortgagee in posses¬ 
sion, and in assertion of that right held 
adversely to the defendant who continu¬ 
ously attorned to him. It would follow 
that if such adverse possession had con¬ 
tinued for twelve yoirs the plaintiff 
would have been able to recover posses¬ 
sion as mortgagee. If that decision is 
correct the plaintiff in this oase would 
be entitled to recover as having been in 
possession for more than twelve yoars. 

The real question is whether the mort¬ 
gage was void. If it was, the lease for 
ton years and the rent notes would also 
bo void. 

The defendants oan plead their illega¬ 
lity in answer to the plaintiffs 9uit. In 
Adam Umar v. Bapu I)avaji(2)\b was 
held that possession acquired under an 
alienation made in contravention of S. 3 
Bhagdari and Narwadari Aot, 1862, can 
beoome adverse and bar a suib for reco¬ 
very by bhe individual alienor or his re- 
presenbativea-in-inborest. In Jetliabhai 
v. NaLhabhai (3) bhe plaintiff obtained 
under a dood of compromise a portion of 

(t) A. I. R. 1915 Bam. 102=39 Bom. 853=29 
I. C« 442. 

(2) [1909) 33 Bdiu. 116=11. 0. 663. 

(8j [1904] 23 Bom. 899=6 Bom. L. R. 428. 


a bhag or share in a narwa other than a 
recognized division of such bhag or 
narwa. The commissioner held that the 
alienation was void aud put the defen¬ 
dant in possession. The plaintiff then 
filed the suit claiming to be entitled to 
succeed by adverse possession. Ghan- 
davarkar, J., said: 

•'But ii is of thy essence of a tillo by advene 
pos**3$.o» ihitit must r*la»o to some property 
which is rccogui/.ci by liw. But hero tbero is 
no such projorty, sinco tho legislature has pres¬ 
cribe! the kiud of property on which the pliin- 
tiffs seek 10 found their title by adverse posses¬ 
sion." 

In Javerbhai v. Gordhan (1) Batchelor, 
J.. distinguished this on the ground that 
the plalutiffs there contended that they 
held tho land as forming part of the 
holding and as subject to all the inci¬ 
dents of the tenure. But it is difficult 
to see how a mortgagee can obtain a 
title to the mortgage by adverse posses¬ 
sion. He is not in possession adversely 
to tho mortgagor, and tho very essence 
of adverse possession is that it must be 
hostile to the interest of tho real owner. 
What is meant, I suppose, is that tho 
possession is hostile to any defence that 
may bo raised by the mortgagor that the 
mortgage is void. Ramchatidra Venkaji 
fVaifc v. Kallo Dcvji Deshpande (4) was 
a eon verse oase. in 1909 tho plaintiff 
sued to redeem property consisting of 
watan inam land which had been mort¬ 
gaged by his grandfather in 1867. The 
defendants mortgagees contended that 
the mortgage became void under tho 
Watan Aot oa the death of the mortgagor 
in 1873 and that they had been in adverse 
possession since then. It was held that 
the mortgagee remained a mortgagee for 
the purpose of a rolemption suit. Unless 
thore wa9 socuo definite indication on 
tho part of the person in possession that 
he would from a certain date claim as 
owner and not as mortgagoo, Le oould 
only acquire by adverse possession the 
limited interest to which ho was entitled 
at the mortgagor’s death, namely, that 
of mortgagee. That would bo an au. 
thoriby in this ease for holding that the 
defence that tho mortgage was void ab 
initio was not available to the defendant. 
But tho defendant and bis assignor 1 
having attorned to the plaintiff, I do not! 
think it is open to tho defendant in thia 
suit to contend that the plaintiff had no 1 
ri ght to let out the pro perty on rent, so 1 

(4) A. I. It. 1915 Bora. 131 =3 J Bora. 0S7=3Q 
I.O. 896. 
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; tbat, [ think, the plaintiff is entitled to 
‘the relief he claims. We have nothing 
to do with the question whether the de! 
fendaut will be able hereafter to set 
aside the mortgage, nor with the power? 
which the Collector has under the Act 
to avoid the alienation. The appeal is 
allowed. The plaintiff must be put in 
possession of the plaint land, and there 
will be a decree for Rs. 39 with costs 
throughout. 

Heaton. J. I agree that the plaintiff 
must be awarded possession of the pro¬ 
perty and one year’s rent. We need not, 

I think, in this cise, express any definite 
opinion on the question of acquiring the 
rights of a mortgagee by adverse posses¬ 
sion. It is a difficult question, and my 
mind is far from clear on the point. But 
for othor reasons altogether I think 
the plaintiff mnst succeed here. The 
defendant was in the position of a tenant, 
and it appears from the facts found by 
the appellate Court that he was placed 
in possession of this land by the person, 
the plaintiff, who purports to he the 
landlord, and his possession since then 
has been continuously possession of a 
tenant under a landlord. Where these 
are the facts, I think that the principle 
of S. 11G, Bvidenoe Act, must prevail, and 
it must be held that the defendant must 
surrender possession before he can place 
himself in a position successfully to 
(plead that the tenancy is void. 

G.P./r.K. Appeal allowed . 
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Shah and Hayward, JJ. 

In ro Nagindas Chanum —Applicant. 

Criminal Revn. Appln. No. 256 of 1919, 
Decided on 14th October 1919 from order 

of Magistrate. 1st Class. East Khandesb. 

Criminal P. C. (5 of 1898). S. 250 fb> — 
Ordor made not on same day of order of dis¬ 
charge but postponed at complainant's re¬ 
quest is not bad. 

Tho moro fact that an order for compensation 
is not made on the same day as tho order of dis¬ 
charge, but on a subsequent day fixed on tho 
application of the complainant for an adjourn¬ 
ment to show cause in response to a notice issued 
on the same dav on which the accused was dis¬ 
charged, would not make the order had for non- 
compliance with the provision contained in 
Cl. lb). S. 250, Criminal P. C. [P 314 C 2] 

Ratanlal Ranchhoddas-lor Applicant. 

Shah, J. —Tho only question in this 
application is as to the order of compen¬ 
sation. On the merits there is nothing 
to be said in support of the application. 


But it is argue 1 that, a3 theacoased were 
discharged on 13th January and the order 
of compensation was made on 23th Janu¬ 
ary, the provisions of S. 250, contained 
in Cl. (b) of the proviso, have not been 
complied with inasmuch as the Magis- 
trate has not stated in writing in his 
order of discharge or acquittal his rea- t 
sons for awarding compensation. It is 
argued that in consequence of this non- 
compliance with the provisions of the 
section the order is bad. No doubt the 
wording of tho clause lends colour to the 
argument urged on behalf of tho appli¬ 
cant. But in this case tho notice to the 
complainant to show cause why an order’ 
of compensation should not be made 
against him was given on the same day 
as tho order of discharge and practically 
in the same proceeding. The order ol 
compensation was made, after hearing 
the complainant some days later, below 
the order of discharge. On these fact9 
it S9ems to me that Cl. (b) of the proviso 
has been sufficiently complied with; and 
that the Magistrate in directing the com. 
pensation to be paid has stated in writ¬ 
ing practically in his order of discharge 
his reasons for awarding the compensa¬ 
tion. Toe mere fact that the order came 
to be made some days after the order of 
discharge does not, in my opinion, affect 
the question. This view seems to accord 
with the view taken by this Court in 
Emperor v Punamchand (l). The only 
differentiating fact here is that the order 
of compensation was made not on the 
same day as the order of discharge, but, 
on a subsequent day fixed on the applica¬ 
tion of the complainant for an adjourn¬ 
ment to show cause in ’response to tho 
notice which was issued on tho same day 
on which the accused wore discharged. 

I would accordingly discharge the 
Rule. 

Hayward. J. —I concur. The com¬ 
pensation order is part of tho order of 
discharge, though completed some days 
later. The common sense view ought, 
in my opinion, to be taken of the obvious 
intentions of the provisions of S. 250, 
Criminal P. C. This was the view held 
when tho order which was on different 
pieces of paper was held to be one 
order by this Court in the case of Em - 
peror v Punamchand (l). The contrary 
and highly technical view taken by single 
Judges of the Alliha bad H ig h Court in 
U) [1'JJuJ S Bom. L. it. 847 = 1 Or. L. J. 423. 
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the case3 of Safrfar Husain , In the matter 
of the complaint of (2) and Ravi Singh v. 
Mathura (3) was not followed in a subse¬ 
quent case before the Allahabad Bench 
in the case of Ohurbin Koeri v. Khalil 
Khan (4). They got over the difficulty in 
that case by having recourse to S. 537, 
Criminal P. C. My own view is that 
upon a practicable interpretation of the 
provisions of S. 250 it would not really 
be necessary to have recourse even to the 
saving provisions of S. 537, Criminal 
P. C. 

O.P. /b.K. _ _ Ru le discharged . 

(2) (1908) 25 All. 315=(1903) A. W. N. 57. 

(3) [1912] 31 All. 351=14 I. C. 599. 

(4) A. I. R. 1914 All. 8G=$G All. 132=22 I. 

C. 977, 
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Shah and Hayward, JJ. 

Emperor 

v. 

J. 13. H . Johnson —Acoused—Respon¬ 
dent. 

Criminal Appeals Nos. 119 to 135 of 
1919, Decided on 26th Juno 1919, from 
orders of Sess. Judge, Ahmedabad. 

^Factories Act ( 12 of 1911), S. 4 1 (a) —Object 
it to prohibit employment of persons to work 
contrary to Act—Employment of several per¬ 
sons contrary to law constitutes complete and 
separate offence in respect of each person so 
employed — Cate is not governed by Penal 
Code (45 of I860), S. 71. 

The language of S. 41 (a), Factories Act, indi¬ 
cates that what is prohibited is tho oinploymont 
of any porson or allowing any person to work 
contrary to tho provisions of the Act, that is to 
say, it is an oflenco to omploy any person, or 
allow him to work, contrary to the provisions of 
th«j Act. Therefore whoro several persona are so 
employed, tho offence is comploto nod separate 
in rospect of each person omployed or allowed to 
work contrary to any of tho provisions of tho 
Act. [P31G0 1] 

To such a caso the provisions of S.71, I. P. C., 
have no application, booauso the offoooo of eaoh 
workman is distinot and separate and there is 
not ono offonce collootlvoly moroly by the fact of 
a numbor of these offences having been commit¬ 
ted at the same timo. [P 345 O 2] 

S. S. Patkar —for the Crown. 

Chimanlal Setalvad —-for Aooused. 

Shah, J. The faots which have given 
rise to these appeals are few and undis¬ 
puted. 

On 4th September last, at about 11-30 
p. m., 18 persons were found working 
in the Calico Mills, which is a textile 
factory subject to the provisons of tho 
Factories Act 12 of 1911. Eighteen com¬ 
plaints were lodged in respect of the em¬ 


ployment of these 18 persons against the 
manager of the said factory. The ac¬ 
cuse! pleaded guilty, and he was convic¬ 
ted in all these 18 cases and sentenced 
to pay a fine of Rs. 100 in each case. On 
appeals to the Sessions Court the learned 
Sessions Judge upheld tho conviction in 
the first of these cases and set aside the 
convictions and sentonces in the remain¬ 
ing 17 cases. He was of opinion that the 
offence was one of employment of labour 
collectively and that it was not a sepa¬ 
rate offence to omploy each person con¬ 
trary to the provisions of the Act. 

It is in these 17 cases, in which the 
accused has been acquitted by the Ses¬ 
sions Court, that the present appeals are 
preferred by the Government of Bombay. 
The questiou of law that arises is whe-l 
ther under S. 41 (a) of the Act the offence 
oonsists of tho employment of labour 
apart from the number of men employed.) 
or whether tho offence is complete and 
separate in respect of each person em.j 
ployed or allowed to work contrary to 
any of the provisions of the Act. 

It has been argued on behalf of the 
Crown that under S. 29 of the Act no 
person can be employed in any textile 
factory after 7 o’clock in tho evening; 
that under S. 41 (a), if in any factory any 
person is employed or allowed to work 
contrary to the provisions of tho Act, the 
manager is liable to fine which may ex¬ 
tend to Rs. 200; and that tho offonoe is 
distiuot in respoot of overy person em¬ 
ployed or allowed to work contrary to 
the provisions of tho Act. It is further 
contended that noither tho terms of S. 45 
of the Act nor the corresponding provi. 
sions of tho English Statute (l Edw. 7, 
0 . 22, S. 135) support the conclusion at 
which tho lower appellate Court has ar¬ 
rived. 

On behalf of tho accused it has been 
urged that tho general scheme of the Act, 
including the provisions relating to the 
textile factories, indicates that the pro¬ 
hibition is not in respect of any indivi¬ 
dual, but in respect of the labour collec¬ 
tively, and that therefore an offence 
under S. 41, Cl. (a), is not tho qffenoe of 
employing each individual but the offence 
of employing one or more workmen at a 
time. It is also urged that S. 45 of the 
Aob lends support to that view. It is 
further argued that in any case the pro¬ 
visions of S. 71. I. P. O., are applicable 
to this case and that there should be 
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only one punishment in respect cf all 
these offences, even if the act cf e-nploy- 
intf each of those persons is treated as a 
separate act. 

After a consideration of these arguments 
l am clearly cf opinion that the conten¬ 
tion urged cn behalf of the Crown must 
be allowed. The words of S. 41 (a) are 
clear and indicate, in rny opinion, that 
what is prohibit© 1 is the employment of 
any person or ailo ving any person to 
work contrary to any of the provisions of 
the Act. That would mean that it is an 
offence under S. 41 (a) to employ any 
person or to allow him to work contrary 
to the provisions of the Act. In the 
present case, there is no doubt that all 
these eighteen persons were employed 
contrary to the provisions of R. 29, sub- 
S. 1. It is not suggested that any of the 
exceptions contained in snb-S. (/), S 29 
or in S. 'JO of the Act are applicable to 
the facts of the present case. The ac¬ 
cused has pleaded guilty to the charges, 
and thero is no doubt that the employ¬ 
ment of each one of these seventeen per¬ 
sons was contrary to the provisions of 
S. 29, eub-S. 1. The employment of 
each person must ho treated as a dis¬ 
tinct act, and tho fact that eighteen per¬ 
sons were employed at one limo cannot 
make the employment of these persons 
one act of employment. Tho argument 
based on the scheme of the Act seems to me 
to bo open to tho objection that it ignores 
tho clear phraseology of Ss. 29 and 41, 
Cl. (a), and that it iuvolves the assump¬ 
tion that tho object of tho Act is to re¬ 
gulate the working of the mills and the 
employment of labour collectively and 
not necessarily to secure protection for 
the workmen employed in the factory in¬ 
dividually. There is no justification for 
such an assumption. 

On the other hand, it is a fair view to 
take that these provisions are intended, 
among other things, to protect the per¬ 
sons employed in the factory and that 
the result can ho effectively secured if 
they are read as applying individually 
and not collectively. As regards S. 45 
of tho Act, I think that it has no appli¬ 
cation to tho present case, and that it 
throws no light on the point under con-, 
sideration. It applies in terms to a re¬ 
petition of the same kind of offence from 
day to day and not to offences of the 
same description on tho same day. The 
words of Cl. (b), S. 45, must be read with 


refeienco to the purpose of the section 
ana cannot Le allowed to control the 
plain meaning cf S. 41. Cl. (a). Ifc i 8 
significant that in Cl. (b) in the corres¬ 
ponding S. 143 of the English Statute the 
same phraseology is used, even though 
under S. 137 of that Act the penalty is 
Provided for each person employed. 

The provisions of S. 71. I. P. 6 .. in my 
opinion, have no application to this case. 
If the offence consists of employing the 
labour collectively after the prescribed 
hour, no resort to S. 71 is necessary. If 
it is an offence to employ each workman, 
S. 71 cannot apply. Para. 1 of the 
section applies to a case where a repefci- 
tion of the same offence constitutes in 
the result the same offence. This is 
indicated by Illus. (a). In the present 
case the offence, if it consists of employ¬ 
ing each workman, is distinot and sepa¬ 
rate and there is no one offence colleo- 
tivoly merely by the fact of a number 
of these offences having been committed 
at the same time. 

The ground upon which the learned 
Sessions Judge has base I Lis conclusion 
is that under the repealed Indian Fac¬ 
tories Act of 1681, there was an express 
provision tint the offonco would he in 
respect of each individual omployed. 
That, no doubt, was expressly provided 
as an exception to a proviso which exis¬ 
ted in the Act of 1891 and also in the 
amended section in the Act of 1891. But 
in the now Act the proviso including tho 
exception is omitted. I do not think 
that tho omission suggests tho inference 
which the lower appellate Court has 
drawn. It was apparently to modify 
the plain meaning of tho word 3 of the 
principal part cf tho section that tho 
proviso was insertel and oven then an 
exception was made as regards the of¬ 
fence of employing each person. In my 
opinion the omission to re onaot tho pro¬ 
viso rendered the exception unnecessary. 
Thus the omission has the effect cf leav¬ 
ing the words used in tho sootion to in- 
dcate their plain and natural meaning, 
that it would he an offence to employ any 
person contrary to tho provisions of the 
Act. I cannot agree with the learned Ses¬ 
sions Judge in his suggestion that all the 
offences indicated in other clauses ofS. 41 
are single offences. I am unable to read 
all the other clauses of the seat-ion in 
that sense. For instance, it is difficult 60 
accept, as has been suggested in the 
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course of the argument before us. that 
under Cl. (o), S. 41. which makes it an of- 
fence to construct any door in contraven¬ 
tion cf S. 15, it would bo only one offence 
whether one door is constructed in con¬ 
travention of S. 15 or several doors are so 
constructed. I do not however desire to 
pursue this line of argument, nor to 
express any definite opinion as to the 
interpretation of any other clause of 
S. 41, as that is not strictly necessary 
for the purpose of this case. I am con¬ 
tent to take the words used in Cl. (a) 
with which we are concerned in this case 
and to interpret them in their natural 
and plain sense. 

I have no doubt therefore that the 
convictions in these seventeen oases 
reoorded by the trial Magistrate were 
right and that the aoquifctals are wrong. 

The result is that the orders of the 
lower appellate Court in these seventeen 
appeals are set aside and the convictions 
recorded by the trial Magistrate res- 
tored. 

As regards the sentences, while it is 
right that the total fine in respect of 
those several offenoes should be substan¬ 
tial, it should not bo excessive. The 
rooord does not disclose all the circum¬ 
stances connected with the employment 
of eighteen persons on this particular 
ocoasion. On the whole we think that 
the sentence of Rs. 50 in each of these 
seventeen oases would be sufficient to 
meet the ends of justice. Wo accord¬ 
ingly order that the accused be sentenced 
to pay a fine of Rs. £0 in each of these 
senventeen cases and in default of pay¬ 
ment to undergo simple imprisonment 
for fifteen days. 

Hayward, J.—These appeals raise the 
question whether the manager of a 
faofcory commits oue or several offences 
by employing several persons illegally 
under S. 41 (a), Factories Aot 12 of 1911. 

It seems to me that he commits seve¬ 
ral offenoes according to the plain mean¬ 
ing of the words used. But it has been 
argued that a different msming ought 
to be implied and that regard ought to 
bo had not to the number of persons 
employed, but only generally to the 
employment. The argument is based 
on reasoning put forward, not without 
hesitation, by the learned Sessions Judge 
who relied upon the provisions of S. 15 
cf the old Act of 1881 as amended by 


Act 11 of 1S91 and upon the provisions 
cf S. 45 of the present Act 12 of 1911. 

It seems to me ho vever that the com¬ 
mission of several offences by the em- 
ployment of several persons was also the 
plain meaning of the similar words used 
in the old Aot of 18?1 as amended hy the 
Aot of IS91. There was no necessity 
otherwise for the proviso restricting the 
plain meaning, except in the particular 
instance of the employinent of two or 
more persons, to several offences com¬ 
mitted on different days. The effect of 
the exception was merely to limit the 
proviso and therefore could not be 
affected by the repeal of the proviso. 
The necessity of the exception ceased 
with the repeal of tire rroviso. It could 
not therefore be implied that the plain 
meaning of the words was not intended 
hy reason of the omission of fcho proviso 
of the old Act from S. 41 of the present 
Act cf 1911. 

It seems to me again that the commis¬ 
sion of several offences on a particular 
day would nonetheless render the offender 
liable to separate punishments because a 
repetition of those offences on succeeding 
day has specially been stated to involve 
liability for further punishments by the 
subsequent S. 45 of the present Aot of 
1911. It is no doubt difficult to explain 
why this particular provision was limited 
to the employment of two or more per¬ 
sons. But whether this was morely a 
slip in drafting, as would appear to me 
probable, or whether it was intentional, 
would make no difference, because the 
repetition of offeooes on subsequent days 
has alone been in view in S. 45 of the 
present Aot of 1911. 

It was also argue! that more than ono 
punishment could not be inlliotod for the 
several offonces by reason of the provi¬ 
sions of S. 1 1, I. P. 0. But it seems to 
me that that argument morely begged 
the question. Those provisions could 
only apply if thero wore not several 
offences in the employment of several 
persons, but merely the general offence 
of employment. Tney would not restrict 
the infliction of punishment in respect 
of the employment of several porsons 
if this involved several independent 
offenoes, but would only restrict tba 
punishment if they involved merely the 
general offence of employment. It seams 
to me that recourse could viot be had to 
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It- seems to me lastly that substantial 
punishments were necessary in view of 
what has been stated Loth by the Magis¬ 
trate and the learned Sessions Judge. 
The punishment proposed, which would 
approximate in the aggregate tc a fine of 
Ks. 1 , 000 , should be a sufficient punish¬ 
ment for infliction by this Court. 

G.P /R.K. Orders set aside. 
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Shah and Hayward, JJ. 

In re Arjnn Tathoo —Applicant. 

Criminal Revn.Appln. No. 251 of 1919, 
Decided on 14th October 1919, from order 
of 1st Class Magistrate, East Khandesh. 

Criminal Trial — Appeal — Notice—What is 
not sufficient notice of hearing of appeal 
stated. 


trict Magistrate; and the endorsement 
that- the notice was to be issued to both 
the parties shows that the District Magis- 
tiate also decided to hear the appeals 
aDd did not summarily dismiss them. 

In view of the fact that the appeals 
have been disposed of in the absence of 
the petitioners and that there was not 
sufficient notice of the date and the place 
of hearing to their pleader, I am of opi- 1 
nion that the order made by the Dis. 
trict Magistrate dismissing the appeal? 
should be set aside and the appeahl 
should be sent back to his Court for dis¬ 
posal according to law. 

Hayward, J.— I agree. Tbe applicants’ 
case was one demanding careful consider¬ 
ation. It arose cut of factions inthe vil¬ 
lage, which have led to quarrels between 


An appellant is entitled to rcsouable notice of 
tbe date and place of hearing of Lis appeal. A 
notice to an appellant's pleader that bis appeal 
would be heard next day, wherever the Court 
happened to be encamped, is not reasonable 
or sufficient. [P 318 C 1, 2] 

F. D. Limaye —for Applicant. 

S. S. Patkar —for the Crown. 

Shah, J. —In this case tbe petitioners 
before us were asked to furnish security 
by the First Class Magistrate on 31st 
January 1919 under S. 110, Cls. (a) and 
(b), Criminal P. C. The petitioners ap¬ 
pealed to the District Magistrate, and it 
appears from an endorsement on the peti¬ 
tion of appeal, dated 17th March, that 
notice was ordered to te issued to the 
pleader for the accused and to the Public 
Prosecutor to appear on 22nd March. 
This endorsement dees not appear to be 
signed, It further appears that the notico 
was served on the pleader for the peti¬ 
tioners at Amalnor in the afternoon of 
21st March to ho present at Jalgaon or 
any other place where the camp of tbe 
District Magistrate may be on the 22nd. 
On 22nd March tbe District Magis¬ 
trate dismissed the appeals, remarking 
that there was no appearance and that 
he saw no grounds for interference with 
the Sub-divisional Magistrate's finding. 

It seems that there was not sufficient 
notice to tbe pleader for the accused to 
he able to appear on 22nd March. The 
notice was served in the afternoon of the 
21 st, and the place where he was to ap¬ 
pear was not definitely mentioned. Hav¬ 
ing regard to the facts disclosed in tho 
(judgment of the trial Magistrate, it seems 
to me that'this case required to ho 


tho parties which had obviously been ex¬ 
aggerated from mere mischief into habi¬ 
tual thefts. It was moreover apparently 
recognized that there should bo a full 
hearing, as notice for a regular hearing 
had been issued by the learned District 
Magistrate. It unfortunately however 
turned cut that the tine given in the 
notice was not sufficient. The notice was 
not received until the afternccn of 21 st 1 
and required the pleader to appear on 
22nd either at Jalgaon or at whatever 
camp ho might find tho District Magis¬ 
trate. It has been admitted that the 
camp was then a long way from Jalgaon i 
So there really was not reasonable time 
to appear for the hearing before the Dis-I 
trict Magistrate. Tho reasult was that* 
the parties were deprived of tbe benefit 
of having their pleas properly represen¬ 
ted by their pleader. It is true that in 
tbo case of one only has the time for 
which tbe security was taken not ex¬ 
pired. But there ought, in my opinion, 
in any case to bo a regular hearing as 
regards that one, and as regards the 
other four, it is a matter of considerable 
importance to them in regard to their 
position in their village, and it seems to 
me desirable therefore to send the case 
back in order that there should be the 
regular hearing which was originally 
contemplated by the learned District 
Magistrate. 

G.P./R.K. Order set aside , 


examined on the evidence by the Dis- 
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Shah and Croup, JJ. 

Bajaram Bhavanishankar and another 
—Accused. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Applns. Nos. 110 and 
113 of 1920, Decided on 12th July 1920, 
from order of Sess. Judge, Ahmedabad. 

*(a) Penal Code (45 of I860), S. 192—Judi¬ 
cial proceedings need nol be pending at time 
of fabrication—Intention to use in such pro¬ 
ceedings it enough. 

It is not essential for the purpo«o of S. 192, 
that there should be any judicial proceeding 
pending at the time of tho fabrication. It is 
enough that there is a reasonable prospect of 
such a proceeding, having regard to the circum¬ 
stances of tho case, aud that tho document in 
question is intended to be used in such a pro* 
ceeding. [P 320 C 1. 2) 

(b) Penal Code (45 of 1860). S. 193—Fabri¬ 
cation of fol*e rent-note — Offence under 
S. 193 is complete. 

A person who fabricates a falso roat-uoto show¬ 
ing that a bouse has beeu lot to him (or a coc- 
| ai JJ Period is guilty of an offence under S. 193 
lm °' [P 320 C 2 j 

Coyajt, G. N. Thatcor , Dhirajilal K. 
Thakor and Ratanlal Ranchhoddas —for 
Accused. 

S. 5. Patkar —for tho Crown. 

Shah, J. These are two applications 
in revision arising under tho following 
circumstances: 

Accused 1 was in possession of a house 
at Dakore under a rent-note, dated 13th 
of July 1918. The house belonged tc the 
complainant, Bai Dhiraj. That rent-note 
expired in June 1919, and Bai Dhirai 
asked accused 1 to vacate the house. 
About this time a dooument, Ex. 10 in 
the case, is said to have been fabricated 
by accused 1. That dooument purports 
to be a rent-note executed by accused 1 
in favour of Bai Dhiraj. It purports to 
have been exeouted on 14th June 1919 
and the terms of feha document .indicate 
that Bai Dhiraj had let the house toTim 

Sf SO F mf* a “ “ nnaal rontal of 
for rLJ h, f S . doo I um0nt was presented 
tor registration by accused 1 ou 17th 

admission of the exe- 
the document, it was registered 
on that day. Bai Dhiraj however was 
anxious throughout to get possession of 

to kbe COUrse of hor efforts 

to get acoused 1 to vacate the house she 
came to know of the dooument which 

June Pr The do f ° r r ! gi9traMou on 17th 
, T ° e dooument was written bv 

acoused 2 and attested by accused 3 and 


one other person. After taking advice 
in the matter. Bai Dhiraj lodged a com¬ 
plaint on 10th July 1919 against accused 
1 . her tenant accused 2 . the writer of 
the document, and accused 3, one of the 
attestors of the document. Bai Dhiraj 
repudiated all knowledge of the docu¬ 
ment and maintained that the document 
was false. 

The defence of accused 1 which was 
supported by the other accused, was 
that the document was written with the 
consent and knowledge of Bai Dhiraj. 
There was considerable evidence on both 
sides and as a result of tho considera¬ 
tion of the evidence, the Trial Magistrate 
came to the conclusion that the document 

was false. Accordingly he convicted all the 
three accused under the first partlof S. 193 
for fabricating false evidence for the pur¬ 
pose of being used in a judicial proceed¬ 
ing and sentenced the accused to differ¬ 
ent terms of imprisonment and fines 
The accused appealed to the Sessions 
Court at Ahmedabad, and tho learned 
Sessions Judge found the facts generally 
m favour of tbo prosecution, confirmed 
the conviotions of acoused 1 and 2 . felt 
a doubt as to the guilt of accused 3 and 
acquitted him. The sentences were 
modified by the Sessions Judge as to ac- 
ousod 1 and 2 . 

Now accused 1 and 2 have applied to 
this Court in revision. Two points have 
been urged ,n support of his application 
on behalf of accused 1 Bajaram Bhavani- 

thfi n « kar ‘ '. S Urged thafc on u of 

^he essential conditions required under 

^ ly2 : I. P. C. for fabricating falso evi 

denoo is that there should be an inten- 

ino"th« d h ° part , of . tho P 0rs on fabricat- 

ing the document that suob document so 

appearing in evidence may oauso anv 
person who in such judicial proceeding 

o t ^ m - an ° P,ni0nUp0a fcho o^onoe.’ 

to entertain an erroneous opinion touoh- 

inch y P0 '^ fc matorial to ‘he result of 
nnndV r ° 0eedmg - 11 > 8 Ur S ed that this 

time and nothing to show that there w 

th n e y r ,0ial , pr ° ooedi ^ oontompfated a 
the time and that therefore it could not 

be said that it was intended that tlm 
document ,n question should ; 
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evidence in a judicial proceeding, or that 
the document was fabricate 1 for the pur¬ 
pose of being used in any stage of a judi¬ 
cial proceeding. 

As regards the first point, the whole 
argument is based upon the preposition 
that the document in question, which is 
a rent ncto. is inadmissible in evidence, 
and certain decided cases have been re¬ 
ferred to in support of the further pro¬ 
position that in ca^e the document fabri¬ 
cated is inadmissible in evidence, the last 
condition required under S. 192 cannot 
possibly bo satisfied. I am however 
unable in this case to accept the first 
proposition that the document is in¬ 
admissible in evidence The document 
purports to be a rent-note executed by 
accused 1 in favour of Bai Dhiraj and as 
such it contains an admission against 
the interest of the person purporting to 
execute it. Accused 1 admits therein 
that he is a tenant. ITe admits his lia¬ 
bility to pay certain annual rent. In 
my opinion, it is an entirely untenable 
position that this document could not be 
admitted in evidence, because it would 
be an admission by the accused 1 in his 
own favour. As I tako this view as to 
the admissibility of the document in 
question, I do not consider it necessary 
to examine the further part of the argu¬ 
ment which is bassed upon certain de¬ 
cided cases, and I express no opinion 
thereon. I feel quite clear that the first 
contention must bo disallowed. 

As regards the second contention, it is 
true that no judicial proceeding was pen- 
din* at the time. It is also true that no 
notice was given by Bai Dhiraj threaten¬ 
ing to take any judicial proceeding 
-against accused 1. But it is clear from 
the evidence that Bai Dhiraj then insisted 
upon accused 1 vacting the house and for 
one reason or other the tenant was anxi¬ 
ous to hold on to the house. Under 
-these circumstances, it is quite a reason¬ 
able inference that in case of his refusal 
io vacate, there would ho an ejectment 
suit by Bai Dhiraj against him and the 
only reasonable purpose for which the 
document which accused 1 took the 
trouble of getting registered could be 
said to have been intended is us use in a 
judicial proceeding which might he ini- 
riated against him. It is not essontial 
lor the purpose of S. 192 that there 
should be any judicial proceeding ponding 
at the time ot the fabrication. It is 


enough that there is a reasonable pros, 
pect of such a proceeding having regard 
to the circumstances of the case, and 
that tho document in question is inten- 
ded to bo used in such a proceeding. The 
fabrication in the present case satisfied 
the requirement of S. 192 as to the in- 
ten* ion to use the document in a judi¬ 
cial proceeding. I have no doubt that 
both the lower Courts are right in hold¬ 
ing that accused 1 intended that this 
document should bo used in a judicial 
proceeding. 

Lastly, on his behalf it was urged that 
the finding of the lower appellate Court 
on the evidence was largely based upon 
probabilities. But having regard to the 
reasons given by the learned Sessions 
Juige in support of his finding it is clear 
that it is based upon evidence and in 
revision we must accept the finding 
that Bai Dhiraj never consented to allow 
accused 1 to continue as a tenant and 
never consented to the rent-note being 
executed by accused 1 in her favour. 
There is no doubt, therefore as to the 
correctuo3s of the oonviotion of accused 
1 . 

As regards the sentence, it seems to 
mo that practically, nothing was done 
in respect of this document. The whole 
thing came to bo known before accused 1 
could make any use of thodocumont, and 
in view of all the circumstances connec¬ 
ted with the 0A90, l am of opinion that 
the sentense may properly be reduced 
to rigorous imprisonment for six months. 

I would accordingly confirm his con¬ 
viction, and reduce the sentence to rigor¬ 
ous imprisonmout for six months. 

As regards acoused 2 Nacarbhai Talsi- 
bhai, he is a professional writer of docu¬ 
ments and undoubtedly he wrote the 
rent-note in question. Beyond the gene¬ 
ral suggestion that he is on friendly 
torn ;9 with accused 1 there is no evidonoe 
in the case to show that at the time lie 
wrote this document, he had any guilty 
intention or knnwledgo. Such a document 
might well he written by a porson in the 
position of accused 2 either at the in¬ 
stance of Bai Dhiraj or of Rajaram, ac¬ 
cused 1. Apart from the defence which 
he made in this case, there is nothing in 
the evidence to prove any guilty intention 
on his pirt. Tbo lower appellate Court 
has confirmed his conviction on ^ ® 
ground that he stated in his defence that 
the document was written at the instance 
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cf Bai Dbiraj. This defence is found by 
the lower appellate Court to be false and 
must be accepted as being false for 
the purposes of this application. I do 
not think however that his making such 
a false defence, when he was being joint¬ 
ly tried with accused 1, is a sufficient 
basis for supplying the lacuna which un¬ 
doubtedly exists in the prosecution case 
so far as accused 2 is concerned. The 
explanation which is offered by an ac- 
cused person under S. 342, is after all 
to explain the evidence against him, and 
in the present case I do not think that, 
really, there was any evidence against 
accused 2 to show his guilty intention. 
Under these circumstances. Ido not think 
that it would bo fair to press the false 
explanation offered by him at the trial, 
against him to tho extent to whioh it 
has been pressed by the lower appellate 
Court. The lower appellate Court took, 
in my opinion, a reasonable view as to 
tho case of accused 3 and should have 
taken the same view of the position of 
accused 2. In his case I do not think 
that theoharge is established. 

I would therefore set aside his convic- 
tion and sentence, acquit him and direct 
bis bail-bond to be cancelled. 

Crump, J,—I concur. 

O.V./r.k. Order accordingly. 
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Macleod, C. J. and Heaton, J. 

? ov * nd Xarain Rao Dcsai — Defend- 
ant Appellant. 

^ VaUabbrao Nnayanrao Desai—Plnia. 

Respondent. 

Appeal No 48 of 1918, Decided on 10th 
Firlt'f’hT 1 q 1 ?’ -! r °, m appelIata o^er of 

No 459 o( Dh * r ”". Suit 

■toted—Hindu p ” h ,S 0 “" b ” ■«“»*"< 

proof by the olaintiff . nB0 . nc ' aurt upon 

very ox y collcnt ihauce “ e,0 h0 haB n 

lishing tho casn °‘.« ue caeding ln oatnb- 

that tho proporty i n poMeLoVof\h ' a “ d 
P»rty is in danger of bein^»Jii'° f . th * ® p P° s «t° 
fact that thoro is a diaputai. rhe moro 

ever for appointing USSt." 


the relations between them are strained. 
The defendant is in possession of the 
family poporty. The plaintiff seeks parti¬ 
tion. All sorts of claims evidently have 
been made by tho plaintiff, alleging that 
the family properties are of far greater 
value than the amount admitted by the 
defendant. It is also alleged that the 
defendant has been grossly' mismanaging 
the family property, and on that account 
it appears that in 1915 tho plaintiff got 
an injunction from the Court restraining 
the defendant from dealing with the pro¬ 
perty. In 1916 he got an order appoint¬ 
ing a receiver, and the Court appointed 
the Collector receiver, and tho Collector 
imposed certain conditions involving ex¬ 
pense which tho plaintiff was not in¬ 
clined to pay. The result was that the 
order appointing a receiver remained in 
abeyance until 1918 when eventually tho 
expenses were provided for. and the Col¬ 
lector consented to be appointed receiver. 
From that order tho defendant appeals. 
We have before us no grounds whatever 
upon which the Judge made tho order 
appointing a rocoiver. Tho only ground, 
as far as 1 cau seo after hearing the ar¬ 
gument, was that tho relations between 
tho plaintiff and tho dofondant were 
strained. 

Now. generally spoaking. in a partition' 
suit betwoon members of a joint family 
the Court will not appoint a reoeivei 
except by consent, and especially whore 
tho family property consists of land. So 
in order that a receiver should bo ap¬ 
pointed of joint family property in a 
partition suit, special oiroumstanoes will 
have to be proved before the Court will 
be entitled to appoint a reoeiver. Gene¬ 
rally speaking, when an application is 
made to the Court to take tbo property 
into its hands by appointing a reoeiver. 
the plaintiff must prove that prima facie 
he has a very excellant ohance of suo- 
oeeding m establishing the case made 
out in his plaint, and in the next place 
ho must satisfy the Court that the pro¬ 
perty in possession of the opposite party 
is in danger of being wasted. With re 
gard to the property in this suit it ap¬ 
pears that a considerable amount isim- 
movable property, and the defendants 
share would be ample seourity for any 
claim which the plaintiff would be able 
to substantiate in tho oaso for damages 
or under any other cause of action 
against the defendant. Then the plain 
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titf alleges that a certain shop belongs 
to the family. The defendant denies 
that the shop is joint family property. 
Therefore there is a dispute as regards 
that shop. The mere face that there is 
a dispute is no reason whatever for ap¬ 
pointing a receiver. The plaintiff must 
show that prima facie the shop does be¬ 
long to the family. I asked him what 
the name of the shop, because if it be¬ 
longed to the family, it would naturally 
be carried on in the name of the family. 
But it appears that the shop is not car¬ 
ried on in the name of the family, and 
in any event the Collector is not the 
most suitable person to carry on a cloth 
shop or any other shop, instead of the 
party who is in possession. It is always 
open to the Court to ask the party in 
possession to file an inventory and to 
keep accounts. There are no materials 
from which I can form any certain opi¬ 
nion that a receiver should be appointed. 
I am told that there are ornaments and 
there are mortgages. But in any event 
those properties are sfci 11 in dispute, and 
the same reasons, which I have shown 
are applicable to tho question whether a 
receiver should be appointed of tho land 
and the shop, apply with regard to orna¬ 
ments and mortgages. 

All these questions will he determined 
when the suit comes on for hearing, and 
then tho Court will bo in a much bettor 
position to form an opinion as to whether 
the Court should take possession of the 
property until the dispute'is finally de¬ 
cided. As far as I can see, as an inter¬ 
locutory measure, the Court had not suf¬ 
ficient grounds for taking the property 
into its own possession and depriving tho 
defendant of possession of the property. 
In my opinion therefore tho order was 
wrongly mado and must be set aside. 
The property must be restored to tho 
possession of that party from which it 
came. Costs of the appeal will be costs 
in the cause. 

G.P./u.K. Order set aside. 
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Shah and Hayward, JJ. 

Emperor 

v. 

Maruti Santu More— Accused. 

Criminal Appeal No. 410 of 1919, De¬ 
cided on 22nd July 1919, against order 
of Addl. Sess. Judge, Satara. 


Jaruti (Shah, J.) 1920 

(a) Criminal P. C. (5 of 1898), S. 164 — 
Confession before Magistrate not reduced to 
writing—Oral evidence is not admissible. 

(Per Shah , J .)— A confession made to a Magis¬ 
trate duriDg the course of an investigation 
which is not reduced to writing is inadmissible 
in evidence and cannot therefore be proved by 
oral evidence. [p 305 c 1 ] 

(b) Evidence Act (1 of 1872), S*. 21, 26, 80 
and 91 —Oral confession is admissible under 
Ss. 21 and 26 and can be proved by oral evi¬ 
dence. 

(Per Hayward, J .)—An oral confession made 
to a Magistrate is prima facie relevant under 
Ss. 21 and 26, Evidence Act, though -it has to be 
proved by oral testimony and not by the produc¬ 
tion of any writing duly recorded by any Magis¬ 
trate under S. 80. Evidence Act. " [P 329 0 1] 

S. S. Patkar —for tho Crown. 

M. II. Mehta — for Accused. 

Shah, J.—In this case two parsons 
were charged in connexion with the 
murder of a forest guard, named Aba 
Gudban,accused 1 with the murder under 
S. 302, I, P. C., and accused 2 with the 
abetment thereof under Ss. 302 and 114, 
1. P. C., and with causing the evidence of 
murder to disappear under S. 201, 1. P. 
C. They wore tried by tho Additional 
Sessions Judge of Satara with the aid of 
assessors. The assessors were of opi¬ 
nion that accused 1 was guilty of murder 
and that accused 2 was not guilty of the 
abetment thereof; but they wore divided 
in opinion as to the guilt of accused 2 on 
the charge under S. 201, I. P. C. The 
learned Judge found that tho charge 
against accused 1 was not established, and 
accordingly acquitted him. He also found 
that the charge of the abetment of mur¬ 
der against accused 2 was not proved and 
acquitted him of that charge; he found 
him guilty under S. 201 and sentenced 
him to rigorous imprisonment for four 
years. 

The Government of Bombay have ap~ 
pealed against the acquittal of accused 1 
and we are now concerned with his case 
only. 

It is not necessary to sat fortli the- 
prosecution case in detail. The general 
outlines of tho story have been stated in 
Para. 2 of the judgment of the lower 
Court at p. 51 of the print whioh I 
adopt for the purpose-of this judgment. 

It is found by tho trial Judge that the 
deceased Aba loft Umberkanchan on 23rd 
November 1917 for Kolekarwadi and was* 
murdered on his way to that place on 
tho very day, and this is not now dis¬ 
puted. The questiou in this appeal is 
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whether accused 1 is shown to he the 
murderer as alleged by the prosecution. 

It is urged in support of the appeal, 
first, that the oral confession made by 
accused 1 to the 2nd Class Magistrate of 
Patan- on 1st January 1918 has been 
wrongly excluded from consideration and 
that the said confession is true and vo¬ 
luntary; secondly, that the lower Court 
is wroDg in treating the evidence of cer¬ 
tain witnesses (Exs.21 and 25)a9unreliablo 
as regards accused 1; thirdly, that ac- 
oused 1 pointed out the scene of offence 
where some blood stains and the upper 
end of an umbrella, which it is suggested 
is the broken end of the deceased's um¬ 
brella, were found, and lastly, that the 
confession of accused 2 supports the pro¬ 
secution case. 

The first point rolating to the admis¬ 
sibility of the oral confession raises an 
important question of law. In the lower 
Court tho Public Prosecutor did not rely 
upon this confession. It ha9 been relied 
upon by tho learned Government Ploador 
hero, and the question of itsadmissihility 
has been fully argued before us. 

The facts whioh led up to the confes¬ 
sion are these: Tho murder was com¬ 
mitted on 23rd November 1917. The 
faot of tho murder was known on 4th 
December, when the dead body was dis¬ 
covered in tho limits of Karalo. some 
miles away from Kolekarwadi. Tho Po¬ 
lice investigation commenced on 20th 
December and until 30tb December ap. 
parently nothing was known about tho 
offenders. On 3lst December acoused 
1 was arrested, and on the following 
day he was sent to the Second Class 
Magistrate at Patan for a remand. The 
evidence of the Magistrate is as follows: 


" T a° Sub : In *P° cl <> r of Malbar Poith sent tc 

ll' 8 for 1 A j ar T U S * ntu on l9t 

1918 for a remand. 1 understand that rouort tr 
th “ l ‘ho Police wanted th.t S i 
should be romanded to tboir oustodv. Then 1 
questioned nccuaed 1 . I also asked' him in, 
wes ill treated or tortured by the poHce Ac 

Magistrate prob^Mtiog^MagtotralM /roin^roVord* 

;; 0 ft l n U ? tar7 8U,0mant °° par I r ‘ 
iU5cci to hand over accused 1 

tody and kept him in my ouatody until hn \ U8 
sent to the Subdivision^ mJuiSS 2 
January 1918. ,# ™Bi«urate 0Q 9th 


It is clear that the alleged confession 
\va3 made in the course of the police in¬ 
vestigation and before the inquiry or the 
trial commenced. It could have been 
recorded under S. 1G4, Criminal P. C.. 
but was not recorded. The question is 
whether any oral evidence in proof of 
the confession is admissible or, in other 
words, whether the confession is required 
by law to bo reduced to the form of a 
document within the meaning of S. 91, 
Evidence Act. 

At the cutset I may mentiou that in 
mv opinion tho reason assigned by the 
Magistrate for not recording the confes¬ 
sion does not affect the question of law. 
The circular of the District Magistrate 
referred to by the witness is not before 
us; and I am not prepared to accept tho 
statement of the witness as accurately 
representing the effect of ’tho circular. 
If what he states bo right, the District 
Magistrate has issued a circular which is 
directly opposed to the explanation to 
S. 164, Criminal P. C., which provides 
that it i9 not necessary that tho Magis¬ 
trate recording a confession should ho a 
Magistrate having jurisdiction in the 
case. Itisquito possible that the so- 
called circular is merely a recommenda¬ 
tion to tho Magistrates to see that tho 
directions contained in Supplomental 
Criminal Circular Ko. 17, Cl, 2.C, for 
the guidance of tho police are duly fol¬ 
lowed. But whatever the ciroular may 
be it oannot change the provisions of 
b. 164 and it has no legal effect sc far as 
the present point is concerned. 

1 shall first .consider the provisions 
of the Evidence Act and tho Code of 
Criminal Procedure hearing on this point 
without any reference to the reported 

nfToi T ' 10 .f nora t lit y of the Piovisions 
of b. 21, Evidence Act, relating to admis¬ 
sions is qualified by the provisions of 
“ 4 *° 29 relating to confessions, 
b. 2o renders any proof of a confession 
made to a pol.co officer inadmissible. 

2G P rov ‘des that no confession made 

c?nY« 6 n SOn 'I bl 0 • 9 iS in P0li ° 9 custody 
can be proved against him unless it bo 

mado in the immediate presonce of a 

Magistrate This is subject to the pro- 

visions of S. 91, whioh provides that no 

evidence shall ho given in proof of anv 
matter whioh is required by law to bo 
reduoed to tho form of a document excent 
the document itself or secondary ov 
denoe of its oontents when that is admis- 
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sible. In tbo present case it is clear satisfied that it is voluntarily made if it 
that no evidence is admissible to prove is to be proved as a confession later on 
the contents of the confession, if the con- The previsions of S. 533 have no direct 
fession is a matter required by law to be application to the present case BiP 
reduced to writing. This brings me to the both its terms and its existence indicate” 
provisions of S. 164. which provides for the if at all. that a confession under S. 164 
recording of confessions in the course of requires to be made in writing. Under 
an investigation under Ch. 14 or there- this section oral evidence is admissible 
after, before the commencement of the in- under certain circumstances when th 9 
quiry or trial. It is urged that the pro- record of the confession dors not satisfy 
visions of S. 164 are merely permissive the requirements of S. 164. But the 
and have no compulsory force, as the section has no application where there! 
expression used in sub-S. (1) is "may is no record of the confession and no 


record.’* The confession in question was 
such as could have been recorded under 
S. 1G4 by the Magistrate. On a con¬ 
sideration of the provisions of the sec¬ 
tion and its obvious purpose it seems to 
me to be clear that sujh a confession is a 
matter required by law to be reduced to 
writing within the meaning of section 
S. 91. Evidence Act. Sub-S. (2) provides 
that such confessions (i.o., confessions 
referred to in sub-S. 1) shall be recorded 
and signed in the manner provided in 
S. 3G4. The words of S. 3G4 are manda¬ 
tory. 

Sub-S. (3) requires that no con¬ 
fession shall be recordel unless the 
Magistrate has reason to believe that it 
is voluntarily made. The terms of the 
memorandum which the Magistrate is 
required to make at the foot of the re¬ 
cord show the anxiety of the legislature 
not only to see that a confossion is 
voluntarily made and that it is accu- 
rately recorded, but to convoy an assur¬ 
ance with the record that the Magistrate 
making it was in fact satisfied at the 
time both as to its voluntary nature and 
as to its containing a full and true ac¬ 
count of the statement. Taking the 
provisions of the section as a whole it 
seems to me that though the Magistrate 
has the power to refuse to record it if 
he is not satisfied that it is voluntarily 
made, he has no such option where he 
is satisfied that it is voluntarily made. 
The expression "may record” appears to 
have been used as the Magistrate has to 
ascertain whether the confession is volun¬ 
tarily made. The section is no doubt 
permissive in that sense. But it is obli¬ 
gatory in the sense that it must be 
recorded if it is found to bo voluntarily 
made. It is hardly consistent with the 
purpose and terms of the section to hold 
that the Magistrate has the option of 
refusing to record it, even when he is 


attempt whatever has been made to 
comply with the provisions of S. 164. 
The fact that a provision is made to 
admit evidence within certain defined 
limits tends to iudicabe that no evidence 
outside those limits is intended to be 
admitted. Further the last clause of 
S. 533, which refers to S. 91, Evidence 
Act, also tends to show that the legis- 
lature has impliedly acquiesced in the 
view that the record of a confession 
would bo a matter requiied by law to bo 
reduced to the form of a document. 

In ray opinion this construction of 
S. 1G4 is permissible in view of the ob- 
servations in Maxwell on tbo Inter¬ 
pretation of Statutes, pp. 388, 389 
(Edn. 5): 

“Statutes which authorize persons to do acts 
for the benefit of others or, as it is sometimes 
s»id, for the public good or tho advancement of 
justice have often given rise to controversy when 
conferring tho authority in terms simply ena¬ 
bling and not mandatory. In enacting that 
•they may* or 'shall if they think fit' or 'shall 
have power’ or that 'it shall bo lawful* for ^ 
them to do such aots a statute appears to use 
the language of mere permission; but it has 
been so often decided as to become an axiom 
that in such cases such expressions may have — 
to say tho least—a compulsory forco and so 
would seem to bo modified by judicial exposition. 

On the other hind in some cases tho authorized 
person is invested with a discretion and then 
those expressions aeem divested of that compul¬ 
sory forco and probably that is the prima facie 
meaning." 

It is needless to oite instances of other 
statutes, in which the word "may” i3 held 
to have a compulsory force, as after all 
whether the word "may” has a compul¬ 
sory force in a particular statute must 
depend upon the terms and the purposes 
of that statute. 

An examination of tho corresponding 
provisions of the Code of 18/2 in the 
light of tho decisions under that Code 
appears to mo to support the same in- 
ference. Sn. 122 and 346 of that Coda 
correspond roughly to the provisions of 
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Ss. 164 and 364 in the Code of 1882 and 
in the present Code In the Code of 1872 
there wa9 no separate section corres¬ 
ponding to S. 533 of the Codes of 1882 
and 1898; but the last paragraph of 
S. 346 contained provisions of a limited 
scope which in the Codes of 1S82 and 
1898 took the wider form of S. 533. Un¬ 
der the Code of 1872 it was held by a Full 
Bench of this Court, and the view was 
followed in other oases, that where the 
reoord of a confession was inadmissible 
in evidence owing to some defect in re¬ 
cording it, no evidence was admissible 
to prove the terms of that record and 
that a confession was a document that 
was required by law to be reduced to 
writing for the purpose of S. 91, Evi¬ 
dence Act: see Reg. v. Bai Ratan (l), 
Reg. v. Dayci Anand (2), Reg. v. Shivya 

(3) and Empress v. Daji Narsu (4). In 


each of these cases there was some re¬ 
cord of the confession which was held to 
be inadmissible. But the point of these 
decisions, as I read them, so far as it is 
relevant to this case, is that in spite of 
the use of the word “may" in S. 164 
the confession was held to be a docu¬ 
ment required by law to bo reduced to 
writing within the meaning of S. 91. It 
is likely that S. 533 was enacted to relax 
the rigour of this view. This seotion is 
more comprehensive than the last para¬ 
graph of S. 346 of the Code of 1872. The 
history of these provisions suggest an 
inference in favour of the view which I 
take of S. 164. 


I may refer here to two decisions of 
the Chief Court of the Punjab whioh the 
learned Government Pleader has invited 
our attention to. That Court hold in 
Shere Singh v. Empress (5) and Buta v. 
Empress (6) in effect that S. 164 merely 
authorized but did not require the Magis¬ 
trate to reduce the confession to writing 
and that oral evidence to prove it was 
admissible. The later decision was under 
the Code of 1882 and there was some 
record, though a defective reoord, of the 
confession. The evidenoe sought to bo 
a ' vas dearly within the scope 

of b. 633 of the Code of 1882. The ear. 
her decision was under the Code of 1872 
and i n this case also there was some de- 

(1) [W78] 10B. H. 0. R. 166. 
f 1 ^] 11 B. H. 0. R. 44. 

(3) [1875] 1 Bom. 219. 

(4) [1881-82] G Bom. 283. 

(5) [1881] 21 P. R. 1881 Or. 

(6) [1887] 62 P. R. 1867 Cr. 


fective record of the confession. But 
there the learned Judges did not accept 
the view taken by the Full Bench in Bai 
Ratan s case (l). I do not see any reason 
why dojv we should be asked to ignore 
the view taken by this Court and to ac¬ 
cept the view taken in the Punjab cases 
as a correct interpretation of S. 122. It 
is quite possible that S. 533 represents a 
compromise by the legislature between 
the two conflicting views. In the Code 
of 1882 the provisions of Ss. 122 and 
346 were reproduced with some modifica- 
tions which do not affect the present 
point. The change effected by S. £33 
does not touch this oase. All that I feel 
concerned to point out is that a confes¬ 
sion under S. 164 of the Codes of 1862 
and 1898 require no less to ho in writing 
than one under the Code of 1872. 

It is significant that the learned Gov¬ 
ernment Pleader has not been able to 
oite a single instance in whioh a confes¬ 
sion that could have been, but was-not 
in fact, recorded under S. 164, was al¬ 
lowed to bo proved by the oral evidence 
of the Magistrate to whom it might have 
been made. The case of Emperor v. Gu- 
labu (7) is against the contention urged 
on behalf of the Crown. I do not think 
that the fact that the Magistrate was 
conducting an inquiry in that case is 
sufficient to differentiate it from the pre¬ 
sent oase. Here the acou9ed was pro¬ 
duced before the Magistrate for a remand 
apparently under S. 167, Criminal P. C , 
and the provisions of S. 364 apply through 
S. 164. The ratio decidendi of that case 
would apply to the present case. 

It is argued that it is auomalous that 
an oral confession made to any third per- 
sou should be provable whereas such a 
confession made to a Magistrate should 
not be oapable of proof. It is also urged 
that at any rate the evidenoe of the Ma- 
gistiate in his private capacity should 
be held to be admissible. This argQ* 
ment ignores the distinction whioh the 
legislature has recognized between a oon- 
fession made when the accused is free 
(not in Police custody) and that made to 
a Magistrate in the course of an inves¬ 
tigation under Ch. 14. For reasons 
which it is not difficult to oonjeo. 
ture, the legislature has provided a 
special rule as to the recording of con¬ 
fessions made in the course of an inves. 
t igation under Oh. 14 b efore the inouirv 

(7) [1918] 85 Ail, 2G0=19 I. 0. 807. 
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or the trial has commenced. And that 
rulo must be given effect to. Besides, 
the accused appeared before the witness 
as a Magistrate and the accused was ques¬ 
tioned by the Magistrate in his official 
oapacity and not as a private individual. 
I do not think it proper to draw a dis¬ 
tinction which is not based on facts and 
which has the effect of defeating the pro¬ 
visions of law. It seems to me that the 
contention on behalf of the Crown is 
directly opposed to the policy of S. 161 
and of the Criminal Circulars issued from 
time to time by this Court as to the re¬ 
cording of confessions. 

• Even if the oral o7idenco were admissi¬ 
ble 1 do not see how it would he prudent 
to rely upon it. when such strict safe¬ 
guards as are indicated by S. 161, Crimi- 
nal P. C. t and the Criminal Circular 
No. 17 are considered desirable to ensure 
that the confession is voluntary and 
that it accurately represents what the 
accused has said. The oral evidence ne¬ 
cessarily given after many days would 
lack that degree of assurance which the 
written record is oxpectel and ro]uired 
to givo. Anyhow as I feel clear that 
the confession s*id to have been made 
hoforo the Magistrate of Patan cannot he 
proved, I need not consider any further 
the value of that confession. 

The next thing relied upon by tho 
Government Pleader is the evidence of 
the witnesses. Exs. 21—25. This is 
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learned Judge. Generally spsaking, those 
witnesses failed to inspire the confidence 
of the trial Court and we have to give 
due weight to that fact. Secondly, all 
these witnesses knew about this murder, 
if their evidence is true, on 23rd Novem¬ 
ber. They said nothing about it until 
dOth December. The police investiga¬ 
tion commenced on 20th December and 
even then for ter. days they did net 
break their silence. It must hwo been 
kuown in the village that the investiga- 
tion was going on, and if any of the real 
culprits were minded to concoct a story 
to save themselves, they had ample timo 
and opportunity to do so. 

This circumstance derives some sup- 
port from the faot that accused 2 adopted 
the unusual and rather suspicious course 
of going to Karad and surrendering him¬ 
self to the police there, who had nothing 
to do with tho investigation on 3iat 
December, and of making a confession be¬ 
fore the Magistrate at Karad on the 2nd. 
Accused 2 is a relation of Babaji and 
Laxman, who are witnesses in the case. 
Thirdly, we have the fact that though 
these witnesses except Dhondi speak of 
the presence of accused 2, their evidence 
on that point has not been relied upon, 
and that view of their evidence has been 
accepted or at least acquiesced in by 
the Crown, as there is no appeal against 
his acquittal on tho charge of the abet¬ 
ment of murder. Fourthly, we have the 


really the most important evidence faot that three out of these five wit- 
against tho accused ; and I have given nesses, viz., Aba Laxraan and Dhondi, 
very anxious consideration to all that admittedly took part in the removal of * 
has been urge! in favour thereof on he- tho dead body, and it is obvious that 
half of the Crown. It is urged, not with- they are interested in saving themselves 
out force, that there is nothing to show from the suspicion which would other- 
why these five witnesses should falsely wise attach to them as regards this 
implicate accused 1. At the same time murder. Lastly, there is nothing to 
there are certain general considerations show as to how these persons came to 
which cannot be ignored and which tell he known to the police for the first time 
in favour of the accused. In the first as witnesses who knew of tho murder 
place, there is the broad consideration that hut were not concerned with it. They 
a Court of appeal has not tho advantage came rather suddenly on tho scene on 
of seeing tho witnesses which tho trial 30th and 31st December, and all of them 
Court has, and when that Court has not except Dhondi said that accused 1 had 


been able to trust certain witnesses, the 
Court of appeal should be slow to differ 
from that Court in its appreciation of 
that evidence. With regard to two out 
of those five witnesses tho learned Judge 
has made definite remarks. One of them 
(Ev. 21) is said to have given his evi¬ 
dence in a reckless manner and the other 
(Ex. 2l) did not favourably impress the 


murdered tho deceased in the presence 
of accused 2. These are, in try opinion, 
weighty considerations, and while ap¬ 
parently there is a bulk of evidonoe in 
favour of tho prosecution, its quality is 
open to question. 

Now it is important to remember that 
tho motive, such as it is, equally affects 
accused 1 and 2. It seems to me that 
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the evidence in the case points rather to 
the general unpopularity of the deceased 
in the village of Kolekarwadi and not to 
any particalar enmity with accused 1. 
It appears from the evidence of the wit¬ 
ness Dnyanu (Ex. 18) that the deceased 
had conveyed a takid through him to the 
villagers to assist him in removing weeds 
from the forest plantation, and on the 
day of the murder he had asked the 
witness to inform one Govinda Taral of 
Kolekarwadi that he was going to 
Kolekarwadi that very day and that the 
villagers were wanted for removing the 
weeds. The witness had conveyed the 
intimation. Thus it was probably known 
that he was going to the village that 
day, and the prospeot of his presence for 
further work must have quickened the 
■feelings against him in connexion with 
the impounding of cattle. I do not see 
any particalar force in the suggestion 
that the motive for the crime wa9 pro¬ 
bably the circumstances that the ac¬ 
cused 1 and 2 had a special grievance 
against him in respect of the compensa¬ 
tion which they along with two others 
had to pay to the Forest Department. 

But however that may bo, I do not see 
how acoused 1 can be particularly 
singled out as having a special motive 
to commit this crime as distinguished 
fiom the witnesses or accused 2. The 
murder was committed in the field of the 
witness Laxman (Ex. 23), whom the 
Judge suspects as being probably con¬ 
cerned in the murder. Such property as 
is identified is produced by the witness 
Laxman and accused 2. Laxman pro¬ 
duced the umbrella with the broken end 
belonging to the deceased and acoused 2 
produced the axe and the penknife which 
belonged to the deceased. The explana¬ 
tion whioh the three witnesses who 
helped in the removal of the dead body 
have given as to how they came to b9 
called by accused 1 to help him is en¬ 
tirely unsatisfactory. There is nothing 
on the record beyond the faot that he is 
the son-in-law of the patil to show that 
aeousei 1 is a man with any particular 
influence in the village. Under these 
circumstances the evidence of these wit¬ 
nesses must be viewed with groat cau¬ 
tion and suspicion, when they say that 
accused 1 alone murdered the deceased. 
It is needless to discuss this evidenoe in 
detail. I do not attach any importance 
to minor discrepancies in*their evidenoe. 


I have considered this evidence with 
care, and I am not satisfied that they 
state the truth when they attribute the 
whole responsibility for the actual mur¬ 
der to accused 1; no doubt the assessors 
have believed them as to accused 1; but 
they find on that evidence that accused 2 
is not guilty. I am unable to accept 
that appreciation as either consistent or 
satisfactory. 

The learned Judge was not prepared 
to rely upon this evidence and I cannot 
say that he was wrong in withholding 
his confidence from this evidence as re¬ 
gards accused 1. 

I have no doubt in this caso that the 
deceased was murdered on his way to 
Kolekarwadi by the villagers; and it is 
possible that accused 1 may have 
been the murderer or one of the mur¬ 
derers. I have considered the theory that 
accused 1 is at least one of the murderers. 
But on the evidence whioh is led to show 
that be was the murderer, it is difficult 
to accept that theory. On this evidence 
it is as likely as not that ho was con¬ 
cerned only in the removal of the doai 
body like some of the witnesses and not 
with the murder. I do not think thafc 
the evidonce is sufficient to establish his 
guilt On the charge of murder. 

The circumstances that ho pointed 
out the soone of offence where the bro¬ 
ken end of an umbrella, probably the 
umbrella of the deoeased, was found at 
some distanoe does not carry the caso 
against him any further. It shows his 
knowledge of the place of the murder; but 
there are several witnesses who have that 
knowledge and if they can possess that 
knowledge without being guilty of mur¬ 
der, I do not see any reason why in tho 
case of accused l any further inference 
should be drawn. This knowledge is 
consistent with his innocence on the 
charge of murder. 

Lastly, the confession of the oo-aqoused 
made before the Magistrate at Karad is 
relied upon as showing the guilt of ac¬ 
cused 1. Apart from tho obvious in¬ 
firmity of 9uoh a confession when it is re¬ 
tracted before the committing Magis¬ 
trate and at the trial, as in this oase I 
do not see how this confession can be 
any better evidence than the evidence of 
the witnesses whioh I have already doalt 
with. It would be rather anomalous 
that a confession made by a person whioh 
is nob good enough to establish his own 
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guilt, should be relied upon to establish 
the guilt of a co-accused. Even treat¬ 
ing him as a witness, which be is not, 
I would not trust him as regards ac¬ 
cused 1 , having regard to bis subse¬ 
quent retractations and his suspicious 
conduct in going to Karad, and in mak¬ 
ing the confession there. I have dealt 
with these items of evidence separately. 
But taking them all together 1 am not 
satihed that accused 1 is shown to be 
guilty of murder. 

I would therefore dismiss the appeal. 
The bail bonds to be cancelled. It is to 
be regretted that the brutal murder of 
the forest officer remains unpunished. 
It may be possible however to initiate 
proceedings, if they have not been already 
initiated, against the persons concerned 
in the removal of the dead body under 
S. 201, I. P. C. 

Hayward, J. —The accused Maruti 
Santu has been acquitted of the charge 
of the murder, on 23rd Navember 1917, 
of the forest beat guard Aba Gudhan in 
Kolekarwadi, a forest village in the 
Taluka ol Patan. The two assessors 
were of opinion that the accused was 
guilty hut a different view was taken by 
the Additional Sessions .Judge of Satara. 
Hence this appeal by the Government 
of Bombay. 

The accused Maruti had suffered to¬ 
gether with other villagers for gracing 
cattle without permission in the forest 
of Kolekarwadi which was in the boat 
of Aba Gudhan, and no love was lost 
between the villagers and the forest 
guards as explained by witness G, the 
forest round guard Laxman Dbondi, and 
witness 2, the RaDge Forest Officer, 
Mr. Lobo. On 23rd November 1917 Aba 
Gudhan sent word through witnesses 
8 and 9, Dnyanu and Govinda Mahars, 
that he wanted the villagers to help in 
weeding the forest plantation and the 
same day set out for Kolekarwadi. lie 
carried his axe of office and his umbrella 
and was helped by witness 10, Daji 
Mahar, on his way to Kolekarwadi. It 
is alleged that the accused Maruti Santu 
and another Maruti named Maruti Raoji 
met Aba Gudhan that same afternoon 
and that Maruti Santu struck him on the 
head with an axe, while Maruti Raoji was 
struggling with him. This was seen 
from ninety yards off by witness 12, Aba 
Santu, and from a greater distance by 
witness 11, Babaji Baloo. The two 
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Marutis were also seen standing beside 
the prostrate man by the other men who 
were attracted by their cries, namely 
witnesses 13 and 14, Laxman and Dau- 
. ta. This occurred in the Nagli fields 
in the hills of the village of Kolekarwadi. 
it is further alleged that the two Marutis 
that same night forced witnesses Aba 
Santu and Laxman and witness 15, 
Dhondi, to help them take the dead body 
seven miles off into the forest of the 
village of Karale. It was there found on 
3rd December 1917 and showed three 
axe wounds on the head upon examina¬ 
tion by the Sub-Assistant Surgeon. The 
two Marutis were implicated by an in. 
former on 30th December 1917. Maruti 
Santu pointed out the scene of the mur¬ 
der, on 31st December 1917, where blood 
was found and the broken end of the 
umbrella of Aba GudbaD. He was ar¬ 
rested and admitted his guilt, but the 
admission was not recorded in writing 
on 1st January 1918 by the Second Class 
Magistrate of PataD. The rest of the 
umbrella was produced the same day by 
the witness Laxman and a two-anna 
piece lemoved from the dead body was 
also produced by the witness Dhondi. 
Maruti Raoji subsequently produced the 
penknife and axe of Aba Gudhan. He 
had admitted his guilt after surrender 
and the admission had been recorded in 
writing on 2nd January 1918 by the First 
Clas9 Magistrate of Karad. The assessors 
were both satisfied on this evidence of the 
guilt of Maruti Santu but not of the guilt 
of Maruti Raoji. They were divided as 
to the guilt of Maruti Raoji of the miner 
offence of getting rid of evidence of the 
murder. The Additional Sessions Judge 
disagreed with them as to the guilt of 
Maruti Santu and agreed with one of 
them as to the guilt of Maruti Raoji 
of the minor offence of getting rid of 
evidence of the murder. This appeal 
relates to the acquittal of Maruti Santu 
of the murder. No appeal as regards 
Maruti Raoji has been made by the Gov¬ 
ernment of Bombay. 

It is clear on these facts that the deci¬ 
sion depends mainly on the weight to be 
given to the evidence of the witnesses 
Aba, Babaji, Laxman, and Daulata. Aba 
was certainly a direct witness and some 
of the criticizms in the judgment would 
hardly appear justified on the record, but 
at the same time ho was himself implica- 
ted in the removal of the dead body and 
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has given an improbable explanation of 
his help in that matter. Babaji was no 
doubt an unsatisfactory witness. He 
denied any direct knowledge of the 
matter until croS9 examined as to what 
lie had stated to tho committing Magis¬ 
trate. Laxman and Daulata were again 
not entirely satisfactory. They both 
gave rather improbable explanations of 
their help being sought for the removal 
of the dead body, and it was Laxman 
who produced the umbrella while the 
witness Dhoudu who also assisted in the 
removal of the body, produced the two- 
anna piece said to have belonged to the 
deceased. It ought not moreover to be 
forgotten that these witnesses did not 
relate their version of the matter till 
more than a month after the murder. 
The assessors believed these witnesses 
and their statements have indeed left the 
impression on my own mind of substan¬ 
tial truth, bub they no doubt laboured 
under the infirmities indicated and it 
would not be possible therefore profi¬ 
tably to press this view against those 
held both by the Additional Sessions 
Judge and my learned brother. 

The confessions do not materially 
modify the position. The confession of 
Maruti Santu was oral and not entitled 
to great weight, in view of the fact that 
it was not thought worth while to take 
the usual steps to have it formally recor¬ 
ded in writing. 

It was however prima faoie relevant 
under Ss. 21 and 24 to 26. though it had 
to be proved by oral testimony and not 
by the production of any writing duly 
recorded by any Magistrate under S. 80, 
Evidence Aot. The confession of Maruti 
Kaoji, on the other band, though recorded 
in writing, was notone 'affeoting himself" 
as regards the murder. It really exonera¬ 
ted himself from the murder, 

'It was therefore not relevant against 
any other person tried jointly for 
the murder under S. 30, though it had 
been duly proved by the production of 
the writing recorded by the First Class 
Magistrate under S. 8'J, Evidence Aot. 
It is not strictly nooes9ary in this view 
to disouss whether the oral statement 
was not irrelevant as matter required by 
law to bo reduced to writing within the 
meaning of S. 91, Evidence Act by reason 
of the provisions of S. 164 and 533, Crimi¬ 
nal P. C. It seems desirable however 
to point out that oral statements during 


investigations have Dowbere expressly 
been required to be reduce 1 to writing. 

It was therefore held in Reg. v. Utiam - 
ch'uul Rapurchiiml (tf) that oral state¬ 
ments wore not rendered irrelevant under 
S. 91, Evidence Act, by reasons of the 
reference to the writing in S. 162, Crimi¬ 
nal i\ C., though it was assumed on the 
other hand in Reg. v. lJai Raton (1) that 
oral statements were rendered irrelevant 
under S. 91, Evidence Act, by the permis¬ 
sion to record them in writing given to 
Magistrates under S. 164. Criminal P. C. 
The assumption, though subsequently 
repeated, requires scrutiny, as the word 
used wa9 ‘may” recordandnot “shall” as 
in the provision relating to record of evi¬ 
dence on inquiries and trials and “may” 
could never mean “shall” so long as tho 
English language should retain its mean¬ 
ing as declared in Baker , In re. Nichols 
v. Baker (9), by Cotton, L. J. If the state¬ 
ments should bo recorded in writing 
under the permissive power then no doubt 
they shall ' be recorded in a particular 
manner and “shall” have a memorandum 
at the foot as to the manner in which 
they were recorded and no doubt tho 
manner in which they were recorded 


would be matter required by law to bo 
in writing and no other poof of that 
matter would have boon relevant but for 
tho exclusion of S. 91, Evidence Aot, by 
S. 533, Criminal P. C. But if the state¬ 
ments should not be reoorded in writing 
under the permissive power, then they 
would bo unaffected either expressly or 
impliedly by reference to the provisions 
of S. 91, Evidence Act, in provisions relat- 
iug to proof of the reoorded writings 
under S. 533, Criminal P. C. If moreover 
it was intended to make oral statements, 
which would be relevant when made to 
private persons, irrelevant when made to 
Magistates, then there would surely have 
been express provision that such state¬ 
ments should not be proved except by 
writings duly reoorded by Magistrates. 
It would not have been left to mere im¬ 
plication from the provisions relating to 
the manner of proof of suoh writings 

c roo * e< ? or . d6d b V Magistrates under 
o. o33, Criminal P. C. This was no doubt 
urged without suooess in Emperor v. 
Gulaim (7) before a Bench of tho Alla- 
ha bad High Court. But it should, in my 

(8) (1874] 11 11. H. 0. R. 120 " ~ 

(9) (1890] 44 Ch. D. 262=59 L. J. Cli. G61=G' 
L. T. 617=3S W. It. 417. 
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opinion be given further refection with 
duo deforence to those learned Judges, 
should the matter hereafter be brought 
up in this Court. 

g.p./r.k. Appeal dismissed. 
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Macleod, C. J. and Heaton, J. 

R e van si dda p pa Pa n c h a p pa Umbarje— 
Plaintiff—Appellant. 

v. 

Sect/, of State — Defendant — Respon¬ 
dent. 

Second Appeal No 1096 of 1917, Deci¬ 
ded on 5th September 1919, from deci¬ 
sion of Di9t. Judge, Sholapur, in ApDeal 
No. 42 of 1915. 

Income-Tax Act (2 of 1886), S. 14 — Fre»h 
assessment in same year is competent. 

Under S. 14, the Collector has power, after the 
first assessment, to make afresh assessment in 
the same year, if the circumstances of the case 
require it. [P 330 C 2) 

P. D. Shingne —for Appellant. 

5. S. Patkar —for Respondent. 

Macleod, C. J. — The facts in this 
case are not disputed. The plaintiff was 
assessed for income-tax in the year en¬ 
ding 3lst March 1913 in the amouut of 
Rs.* 1 833-5-4. The plaintiff paid that 
amount on 18th June 1912. It is ad¬ 
mitted that the income of the plaintiff 
on which the assessment was levied was 
less than the actual income on which 
assessment ought to have been levied. 
When that had been ascertained, a sup¬ 
plementary bill was sent to the plaintiff 
for the amount of Rs. 488 10*8 on 7th 
November 1912, and a direction was made 
that the plaintiff should pay the amount 
of the bill by 4th January 1913. The 
plaintiff paid in the amount on 8th Janu¬ 
ary 1913 under protest. Later on the 
plaintiff received a notice demanding pay¬ 
ment of Rs. 61.1-4, as tine on account of 
the default in the payment of the income- 
tax money by the time fixed. The plain¬ 
tiff paid the fine. He then filed this suit 
to recover from the Secretary of State 
for India the said amounts of Rs. 488 10-8 
and Rs. 61-1-4 on the ground that the 
e -aid amounts had been illegally levied, 
together with an amount of Rs. 38 1-6 as 
interest. 

The plaintiff’s suit has been dismissed 
in both Courts. In second appeal the 
same argument has been adduced before 
us which did not find favour in the lower 
Courts namely that the powers of the 
Collector cf Inoome-Tax had become ex¬ 


hausted when once he had made an as. 
se39ment, and that any further assess¬ 
ment for the same year was illegal. S. 14, 
Income-Tax Act, 2 of 1886, provides that: 

“ The Collector shall, from time to time, de¬ 
termine what persons are chargeable under Part 
4 and the amount at which every person so 
chargctble shall be assessed." 

We do not think that that section 
means that when the Collector has once 
in any particular year determined that 
a certain person is chargeable under 
Part 4 and has determined the amount 
at which that person so chargeable should 
be assessed, his powers against that per¬ 
son for that year are exhausted, in the 
event of his discovering that the income 
of that person is somewhat greater than 
the income upon which the tax was first 
assessed. The words "from time to time" 
appear to mo to make it perfectly olear 
that the Collector has the power after 
the first assessment to make a fresh as* 
sessment if the circumstances of the easel 
require it. Even if we had any doubt in) 
our minds a9 to the meaning of the words 
of S. 14, we have S. 50 which provides 
that 

" all powers conferred by or conferrable under, 
th 13 Act may bs exercised from time to time os 
occasion requires." 

That decides the question before as 
without any doubt. In my opinion the 
appeal fails and must he dismissed with 
costs. 

Heaton, J. — I cannot conceive that 
when the Legislature passed the Income- 
Tax Act, they intendod to express what 
the appellant says they have expressed. 
What he says is meant by the Act is that 
when the Income-Tax Collector has oneo 
made an assessment, he cannot increase 
or alter it (at a later date), although it 
may be perfectly clear that tho original 
assessment was made on an under-esti¬ 
mate of the income-tax payer’s income. 
If that were so, it would certainly re¬ 
volutionize my conception of the powers 
of the Income-Tax Collector. Not only 
can I not conceive that the legislature 
intended to enact such a thing as that, 
but I think the words of Ss. 14 and 50 of 
the Act clearly show that the legislature 
expressed the opposite intention. I agree 
therefore that the appeal should be dis¬ 
missed with costs. 

G.P./R.K. Decree confirmed. 
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Shah and Hayward, JJ. 

Cholappa Galtinna Sanna and another 
—Appellants. 

v. 

Bamohandra Anna Pai — Respondent. 

Second Appeal No. 1014 of 19 LG, Deci¬ 
ded on lGfch June 1919, from decision of 
Disb. Judge, Kanara, in Appeal No. 122 
of 1915. 

Civil P. C. (5 of 1908), S. 145—Decree can 
be executed against aurely as ordinary execu¬ 
tion—Appeal by defendant — Surety not party 
to appeal—Liability of surety is not affected. 

A dccreo-boMer his. under S. 145, a right to 
^socatc his decree agiinst «i surety to the extent 
to which he has reodcrod himself personally 
liable in the nnaucr provided for the execution 
of decrees. The fact that the dofend mt appealed 
and that the surotics were not parties to the ap¬ 
peal, would mako no difference. [V 331 C 2] 

Coyajee and A. G. Demi — for Appel¬ 
lants. 

Nilkanth Atmaram —for Respondent. 

Shah, J. —In tiiia case an ex parte de¬ 
cree was originally passed against defen¬ 
dant 1 in Suit No. 342 of 1901; but that 
ex parte dooree was set aside and the suit 
was ordered to bo retried on defendant 1 
famishing security. Two persons, who 
are now represented by the present ap¬ 
pellants, stood sureties for the amount 
that the Court, in which the suit wa3 
filed, i. e., the Sirsi Court, might find the 
defendant liable for. Ultimately a decree 
was passed by the Sirsi Court against de¬ 
fendant 1 on 22Qd March 1907 for a cer¬ 
tain amount. The defendant appoaled to 
the District Court, which subject to some 
variation, with whioh we are not now 
oonoerned, confirmed the decree of the 
trial Court on 15th April 1903. In se¬ 
cond appeal this Court confirmed the de¬ 
cree of the District Court on 13th Fe¬ 
bruary 1911. The decree-holder applied 
for a transfer of the dooree for execution 
against the sureties on 20th December 
1913. The sureties contended fchat the 
execution as against them was time bar¬ 
red, as no application for execution was 
made within three years from the date of 
the trial Court's decree whioh alone they 
had undertaken to satisfy The first 
Court allowed this contention; but in ap¬ 
peal the Diatriob Court his disallowed it 
and has ordered the Court of first instance 
te proceed with the application against 
the sureties according to law. 

In the appaal before us the same con¬ 
tention has been raised on behalf of the 
sureties: I am of opinion that the view 
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taken by the District Court is right. It 
is clear from S. 145, Civil P« C., that the 
decree-holder has a right to execute the 
decree against a surety to the extent to 
whioh he has rendered himself personally 
liable in the manner provided for the 
execution of decrees. The artiole whioh 
governs the applications for execution is 
Art. 182, Sob. 1. Lira. Act. The article 
prescribes three years’ limitation from 
the dale of the decree or where there has 
been an appeal, from the date of the final 
decree of the appellate Court. The exe¬ 
cution of the decree is clearly not time- 
barred, if the period of limitation begins 
to run from the final decree of the High 
Court in second appeal. Under this arti¬ 
cle the decree-holder has clearly a right 
to proceed against the sureties within 
the time allowed under Cl. 2 in tho third 
column. 

It is contended, however fchat the sure¬ 
ties undertook to satisfy thodeoroe of the 
Sirsi Court, that they have nothing to do 
with the appeal preferred by tho defen¬ 
dant, to whioh they were not parties, and 
that the application is governed by Cl. 1 
and not Cl. 2. I do not think that this 
contention is sound. For instance, if tho 
defendant’s appeal had succeeded, the 
sureties would have taken the benefit of 
the appellate Court’s decree in favour of 
the defendant. It cannot be said that 
when they stood sureties for the defen¬ 
dant in the trial Court, they could not 
have contemplated the possibility of an 
appeal, whioh would be an ordinary inci¬ 
dent of the litigation whioh was re opened 
with their assistance at the instance of 
defendant 1 and whioh would have the 
effect of extending the time from whioh 
the limitation would begin to run accor¬ 
ding to the Limitation Act. The fact that 
the sureties would not be parties to the 
appeal could not make any difference. 

Mr. Coyaji has relied upon the deoisioD 
in Narayan v. Timmaya (l); but that de- 
oision is based upon the consideration of 
the explanation applicable to Cl. 5 in the 
third ooluma. It has nothing to do with 
tho point arising in this case. I do not 
think that that oase lends any support to 
the contention that in determining the 
date from whioh the proovibed period of 
limitation under Art. 182 should run in 
the present oase, Cl 1 only should be 
considered and that Cl. 2 can have no ap¬ 
plication, as the sureties were not par- 

(11 [1907] 81 Bom. 50=8 Bom. L7lL 807. 
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ties to the appellate Court’s decree. 


would dismiss the appeal and confirm the 
decree of the lower appellate Court with 
costs. 

Hayward, J.— I concur. The appli¬ 
cants became sureties for the execution 
against defendants of the decree of the 
original Court. Their liability would be 
enforceable to the extent to which they 
have rendered themselves personally li¬ 
able in the manner provided for the exe¬ 
cution of decrees under S. 145. Civil 
1\ C. They were therefore liable to be 
proceeded against within the ordinary 
period prescribed by limitation for the 
execution of such decrees. That period 
has been prescribed by Art. 182. Sch. 1. 
Lim. Act. They have claimed to be 
governed by Cl. 1 of that Article, and 
they have contended that execution has 
become time-barred against them as more 
than three years have elapsed since the 
date of the decree of the original Court. 
They have contended that Cl. 2 applies 
only to parties who have appealed, and 
that it is only in the case of parties who 
have appealed that execution can bo 
brought within three years of the date of 
the final decree of the appellate Court. 
It seems to mo that their contention is 
unsound and contrary to the plain and 
A ide words of the clause, and that view 
was held in the similar case of defen¬ 
dants who had nob appealed in Shivram 
v. Sakharam (2). It seems to me. there¬ 
fore that the execution was not time- 
barred and that the appellants were li¬ 
able to be proceeded against in execution 
under Cl. 2, Art. 182. Sch. 1, Lim. Act. 

I am of opinion, therefore that the ap¬ 
peal must be dismissed with costs. 
O.P./r.K. Appeal d ismissed . 

(•2) [1909] 33 Horn. 33=10 Born. L. K 939. 
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MACLEOD, C. J. AND SHAH, J. 
Ganapati Nagappa —Plaintiff—Appel¬ 
lant. 

v. 

Nagahhatta Shitarambhalla and an - 
others —Defendants—Respondents. 

Second Appeal No. 1079 of 1917, De¬ 
cided on 13th August 1919, from decision 
of Dist. Judge, Kanara, in Appeal No. 
197 of 1917. 

Landlord and Tenant — Mulgeni lease — 
Landlord can recover rent due from trans¬ 
feree of permanent lease by mulgeni tenant. 

The transfer by a mulgeni tenant of his per¬ 
manent lease has the effect of creating privity 
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of estate between the landlord aud the trans¬ 
feree, and the former is entitled to recover from 
the latter the rent due under the lease. 

IP 332 C 2] 

G. P. Murdcshwar —for Appellant. 

V. It. Sirur —for Respondents. 

Macleod, C. J. —The plaintiff sue! in 
this case to recover Rs. 129-15-0 as three 
years' rent from the defendants, who he 
alleged were his mulgeni tenants. The 
suit has been dismissed in the trial Court 
and an .appeal against that order has 
been dismissed by the lower appellate 
Court. It is admitted that the plaintiff 
is the landlord of the lands in question, 
but the defendants dispute the claim on 
the ground that there is no privity of 
estate between themselves and the plain¬ 
tiff because they claim to be sub-tenants 
from the original mulgeni tenants. It 
has been admitted in argument that a 
mulgeni tenant, who is a permanent ten¬ 
ant, can transfer the whole of his inter¬ 
est, and if ho does so, then privity of 
estate arises between the landlord and 
the transferee. It is perfectly immate¬ 
rial whether you call the document of 
transfer a sublease or an assignment or 
a transfer. Wo have only to consider 
what is the actual effect of the document 
and if it leaves no interest remaining in 
tho transferor, then it must follow that 
the transferee get9 the whole of tho trans¬ 
feror’s interest. In that case the trans-j 
feree becomes the permanent tenant, anaj 
there is privity between him and the 
landlord. I asked the respondents’’ 
pleader whether the document in the de¬ 
fendants favour loft any interest remain¬ 
ing with the previous tenant and he was 
not able to show U9 that there was any 
interest left. I asked whether under that 
document tho defendants had paid any 
rent to their transferors, hut that ques¬ 
tion could not bo answered in the affir¬ 
mative. The result is that tho defend¬ 
ants have been holding as mulgeni ten¬ 
ants, and disputing the right of-tho land¬ 
lord to get rent from them, on the alle¬ 
gation that their transferor as the ori¬ 
ginal mulgeni tenant is tho person who is 
liable to pay rent. It seems to me that 
that contention on tho part of the defend¬ 
ants is absolutely wrong and that tho 
plaintiff was entitled to recover. Wo al¬ 
low the appeal. There will be a decree for 
the amount claimed with costs through¬ 
out. The lower Court will find what is 
a reasonable rent to allow for the three 
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years in suit and certify its finding to 
this Court within one month. 

Shah, J —I agree. I desire to add 
that even though the permanent tenancy 
in favour of defendants 1 and 2 may be 
in form a sublease by the original mul- 
genidar, still the lease in favour of the 
present defendants is a permanent lease, 
i. o., for the whole terra for which the 
original mulgenid&r held the lands. It 
is clear that in substance it is an as¬ 
signment by fch? original mulgenidar of 
a permanent lease in favour of defen¬ 
dants 1 and 2, and that consequently 
there is a privity of estate between the 
plaintiff and the defendants. 

It is not and caonofc be disputed that 
a sublease of a tenancy for a definite 
period for the whole of that period ope¬ 
rates as an assignment thereof. I do 
not see any reason why the same rule 
should not apply to a permanent ten¬ 
ancy. On this point I am unable to 
agree with the view taken by the learn- 
Distriot Judge. 

G.p./r.K. Appeal allowed . 

A. I. R. 1920 Bombay 333 (1) 

Scott, C. J. and Beaman, J. 

Hathising Jeebhai Baria and others — 
Defendants—Appellants. 

v. 

Kuber Jetha Patel and others— Plain¬ 
tiffs— Respondents. 

Appeal No. 54 of 19IG, Decided on 11th 
July 1917, from order of Joint Judge. 
Ahmedabad, in Appeal No. 313 of 1914! 

Bombay Land Revenue Code (5 of 1879), 
S. 135—Presumption under S. 135 (J) does 
not apply to entries made before 1913. 

Tho provisions of S. 135(J), which was onactod 
by Act 4 of 1013, are not retrospective, and tho 
presumption contained in that section does not 
thcreforo apply toootrioa made before 1913. 

[P 333 C 2] 

G. N. Thakor — for Appellants. 

M. H. Mehta —for Respondents. 

Judgment.— It appears from the 
judgment of the learned Joint Judge that 
he has presumed certain entries in the 
Record of Rights to be true. Those en¬ 
tries were made originally in 1905-06 
and were repeated in 1912-13. The re¬ 
venue years end on 31st Maroh. There¬ 
fore the latter entry in the Record of 
Rights must be taken to have been made 
prior to 31st Maroh 1918. Bombay Aot 
4 of 1913, which amended the Land Re¬ 
venue Code and superseded the original 
Record of Rights Aot, 1903, enaoted 
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that a new S. 135-J should be added to 
the Land Revenue Code, providing that 

“an eutrv ia the Record of Rights and a 
certified entry in the register ot mutations shall 
be presumed'to be true until the contrary is 
proved or a now entry is lawfully substituted 
therefor.** 

That Amending Act did not receive 
the assent of the Governor-General in 
Council until 23th May 1913. which 
would be in the revenue year 1913-14, 
subsequent to the year in which tho last 
entry relied upon by the learned Judge 
was made. We do not think that the 
provisions of S. 135-J, which have just 
been read, can be restrospoctive with re- 
gard to entries which for the purpose of 
determining the rights of the parties 
were until after the year 1913 innocuous. 
The appellants’ pleader has therefore 
successfully shown that the decree of the 
learned Judge has been influenced ma¬ 
terially by evidence or by a presumption 
which he ought not to have made. For 
these reasons wo must remand the case 
to the learned Judge, directing him not 
to give effect to the presumption in 
S. 135-J with regard to entries made 
prior to the operation of tho Amending 
Act of 1913. If the entries in tho Re¬ 
cord of Rights are still relied upon as of 
any probative value, the defendants 
should bo allowed to givo rebutting evi¬ 
dence with regard to the facts recorded 
therein, as the entries themselves appear 
to have been admitted at a very lato 
stage. The learned Judge should consi¬ 
der tho evidence already recorded, and 
such further evidence as may be given, 
in the light of tho remarks in this judg¬ 
ment. We set aside, tho decree and re¬ 
mand the case for disposal to the lower 
Court. Costs in the cause. 

G.p./r.K. Case remanded . 

A. I. R. 1920 Bombay 333 (2) 

Macleod, 0. J. and Heaton, J. 

Amarappa Sanabasappa Gumalpur — 
Plaintiff—Appollanfc. 

v. 

Iiachava Sugappa — Defendant—R 03 . 
pondent. 

Second Appeal No. 684 of 1917, De¬ 
cided on 5th September 1919, from do- 
oision o.f Disb. Julgo, Bijapur, in Appeal 
No. 165 of 1916. 

Transfer of Property Act (4 of 1882) 
S. 123—What is attestation stated. 

Under S. 128 a deed of gift requires attesta¬ 
tion by two witnesses, and attestations in this 
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connexion means the witnessing cf the actual 
execution ol the document by the person pur¬ 
porting to execute it. ’ [P 334 c 1] 

•S. R. Parulehar for .1. G. Desai —for 
Appellant. 

II, B. Gumaste —for Respondent. 

Judgment.—Tho plaintiff in this case 
relies upon a deed of gift. He was un¬ 
able to prove in the trial Court that it 
was attested according to law. The deed 
would require to be attested by two 
witnesses under S. 123, T. P. Act. In 
Shamu Bailor v. Abdul Kadir Row than 
(l) it was held bv their Lordships of tbe 
Privy Council that the word “attested 
in S. 59, T. P. Act, mount the witnessing 
of the actual execution of the document 
by the person purporting to execute it. 
It is quite clear that that decisiou also 
covers S. 123, T. P. Act, so tbo appeal 
must ho dismissed, unless we agree to 
allow it to stand over as suggested by 
the appellant’s pleader on the chance of 
Act 2G of 1917, being extended to this 
Presidency. Wo do not think the more 
chance that that Act may he extended 
is any ground for allowing the appeal 
to stand over. It is true that we are 
told that a representation has been made 
to Government to extend the Act to this 
Presidency, hut it is impossible to say 
whether that application will result in 
the Act being extended. No doubt if the 
Act is extended, thon provision may be 
made that suits which have been dis¬ 
missed on the ground that a document 
has not been properly attested according 
to the decision in Shamu Patter's case (l) 
may be restorod. The appeal is dismissed 
with costs. 

C.P./r.K. # Appeal dismissed. 

(1) [1912J 35 Mad. 007=10 1. O. 250=39 1. A. 

218 (P. C.). 
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Pratt, J. 

Kering Rupchand & Co. —Plaintiffs. 

v. 

A. S. B. Bayley Defendant. 

Original Suit No. 1591 of 1919. Decided 

on 22nd July 1919. 

Usurious Loans Act (10 of 1918), S. 3 (1) 

S. 3 (1) can be applied even in absence of 
defendant —Provisions in bond for payment 
of excessive interest—Court can give relief. 

In a suit to recover on a bond in which the 
defendant does not appear, the Court has juris¬ 
diction, under S. 3 (1) to consider the merits of 
the transaction. 

VVhero in such a suit the Court finds that the 
provision as to payment of interest is substan¬ 
tially unfair, the case is a fit one iu which the 
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transaction between the parties may be re- 
opened, and relief given iu respect of excessive 
luterest 

Where interest on the whole sum borrowed 
continues at the rate fixed, though the principal 
is being progressively discharged by instalments, 
the provision as to interest is altogether un¬ 
conscionable and unfair and will not be gd- 
torced. (P 334 C 2 ; P 335 C 1 ] 

D. A. Ghasvalla for Plaintiffs. 

Judgment —In this suit, the plaintiff, 
a Poona money lender, seeks to recover 
on a bond executed by the defendant on 
7th September 1918. The consideration 
of the bond is a cash advance of Rupees 
5,000, and the obligor agrees to re-pay 
Rs. 8.400, i. e.. Rs. 5.000 principal and 
Rs. 3,100 interest. The interest is as¬ 
sessed at 2 per cent per mensem, i.e., 
Rs. 100 a month for Rs. 5.000 ; and it is 
calculated in advance for thirty-four 
months. The total amount of Rs. 8.400 
is thon re-payable in thirty-throe instal¬ 
ments of Rs. 250 and one 34th instalment 
of Rs. 150. Thus the principal i3 re-paid 
in thirty-three instalments of Rs. 150 
aud one instalment of Rs. 50 and the in¬ 
terest is re-paid in thirty-four instal¬ 
ments of R 3 . 100. 

The first throe instalments have been 
recovered by a suit in the Court of Small 
Causes. The present suit is for six instal¬ 
ments from January to Juno 1919. 

The defendant does not appear but* 
though the suit is ex parte, the Court 
has, under S. 3 (l), Usurious Loans Aot 
1918, jurisdiction to consider the merits 
of tbe transaction. 

The bond professes to charge interest 
at 2 per cent per mensem, but the scheme 
of the bond is that the interest on the 
whole sum of Rs. 5.000 should continue 
to be paid at this rate though the prin¬ 
cipal is being progressively discharged by 
instalments. The obligor of the bond 
therefore continues to pay interest on 
money which he has actually re-paid. 
This provision seems to mo altogether 
unconscionable and unfair. Moreover 
the effect of it is that though at the end 
of the first month the interest paid, is at 
the rate of 2 per cent per mensem yet 
this rate progressively increases until at 
the end of the 33rd month Rs. 100 in¬ 
terest is paid for a balance of Rs. 200, 
or at the end of the 34th month Rs. 100 
interest i9 paid for a balance of Rs. 50. 
The ratas of interest at the end of the 
33rd and 34th months work out to the 
preposterous rates of 50 per cent per 
mensem and Rs. 200 per cent per mensem. 
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Instalment. Principal unpaid. Interest 


Under the Act, the Court may re open 
the transaction and relieve the debtor of 
all liability in respect of excessive interest 
if two conditions are.fulfilled. These are 
that the Court has reason to believe (a) 
that the interest is excessive, and (b) that 
the transaction was as between the par¬ 
ties thereto substantially unfair. 

On the first point, there can, of course, 
be no doubt. As to the second, it may 
be said that the defendant is a member 
of the Indian Finance Department and 
that he must have understood the terras 
of the bond and that bis agreements is 
evidence that the transaction was not 
unfair. But the Explanation to S. 3 
enacts that interest may of itself be 
suflicient evidence that a transaction was 
substantially unfair. The Legislature has 
adopted the view of Lord Loroburn in 
Samuel v. Neivbold (l) that excess of in¬ 
terest may in itsolf rebut any presump¬ 
tion of reasonableness arising from the 
agreement of the party. Moreover. I 
have already found that the transaction 
which involves payment of interest on 
money, in fact has been re.paid. is subs, 
(taufcially unfair. I therefore think this 
is a fit case for re-opening the transac¬ 
tion between the parties and giving relief 
in respoot of excessive interest. 

r do not and cannot disturb the trans. 
action so far as it has been concluded by 

the decree of the Small Causes Court in 

regard to the first throe instalments. As 
regards the six instalments in suit there 
J3 no oooasion to disturb the provision for 
repayment of the principal by instal- 

ments of Rs. 150 per mensem. 

ritvan 1°'?“ WaS , T d - 8 OD P 0r3 °Q»l secu¬ 
rer y tak ° 16 t,lat th& ^te Of 2 

vL™ ”? nsem wa9 reasonable in 

view of the nslj incurred. But the pro- 

gressive increase of this rate and the 

provision which makes money oharceable 
w.th lat0re3t after it haa b j a 

both exoess^e and .substantially unfair 
Utu ° Te d ' 3all0w iQt0 ^t on sums 

much difference in the present suit S 

will make a considerable reduction 'when 
the account cornea fn ho #. i wnon 

future instalments U tL 1 ^ ? f fcba 

11) [1900) A. 0. 461=75 Tj T nw nn T- 

209=32 T.L.R. 703 ' ° h ‘ 705=95 ^-T. 




at 2 p. c. p. m. 

Jiiuuirv 

4.5.50 

91 

February 

4.400 


March 

4,250 

35 

April 

4,100 

82 

May 

3.950 

79 

June 

'3.800 

70 



501 instead of 600 


But as no instalment of principal has 
been paid the plaintiff is entitled to 2 
per cent per mensem on Rs. 4,550 due in 
January. 

Decree therefore for the plaintiff for 
Rs. 900, interest at 2 percent per mensem 
on Rs. 4.500 from 10th January 1919 till 
judgment. Costs and interest on judg¬ 
ment at 6 per cent. 
g.p./r.K. Decree accordingly* 
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Macleod, C. J. and IIeaton, J. 

Bai Nathi —Plaintiff—Appellant. 

v. 

Narshi Dullabh and others— Defen¬ 
dants— Respondents. 

First Appeal No. 527 of I9IG, Decided 
on 27th August 1919, from decision of 
1st Cl, Sub-Judge, Broach, in Suit No 
224 of 1914. 

. Civil P - C (5 of 1908). S. 11—Decision on 
,,lue /° °? er * tc , a* res judicata is neces¬ 
sary for disposal of suit—Adverse finding 
against person in whose favour decree is 
passed cannot operate as res judicata. 

ahiV.M 1 ’ th , At n fiudil )fi u P° n * particular issue 
should operatofts res judicata, it is necessary 

5“/ 1 th ? t tl ?° ISfiU0 should be hoard and de¬ 
cided, but that it should bo finally dooidod 1 . c 
its dooision should bo necessary for tbo final 
disposal of the suit. 

Whoro a decree is not based upon a fi„din C 

J'i 13 '" favou I °! the party ftgftiust whom the 
finding is recordod, so that that party cannot am 

said fin H d ' iD8, 1 m° fludillg *»> 

judicata W ° U,d QOt ° pCrnt0 »* ra. 

juuicaia. tP 33C C 21 

O nimanlal Setalvad aud N t K. Mehta 

for Appellant. 

and BD ' Mchta 

Madeod, C. J.-Tho plaintiff sued to 
recover possession of the properties das 

O- E. P. aUaobed to 

that fit {’ -\ nd raesn9 P rofi ts. Alleging 
that the plaint properties formed part of 

p£SSi n i I*- m W ‘« h «*.luki. The 

Bah,? Jl 1 • 0 n ms as tbo da «Shter of 
Babu, who is alleged to have become the 

owner of the Bhag as a survivor between 

himself and Desai Purshottam. his first 
cousin. Defendant 2 was the son of Bai 
Lalu, the sister-in-law of the plaintiff’! 



mother. Defendant 1 claims title to the 
plaint property through Desai Manor, a 
distant relation of Bahu. and also in 
virtue of a transfer from Gadbad, defen¬ 
dant 2. Defendants 3 to 5 claim to be in 
possession through Bahu's cousin Desai 
Purshottam, and defendant 6 claims 
through Desai Manor. 

The suit was dismissed by the learr ed 
Subordinate Judge on the ground that it 
had been decided in a former suit, in 
which plaintiff 1 and defendants 1. 3, 
4 and 5 were parties, that females were 
excluded from inheritance to this parti¬ 
cular Bhag. That suit was brought by 
the transferees of Desai Manor against 
the present plaintiffs and others, alleg¬ 
ing that Desai Manor was the nearest 
male agnate and heir of Desai Purshot- 
tam and Bapu. The suit was dismissed 
on the ground that, whether females 
were excluded from the inheritance or 
not, Desai Manor was not proved to be 
the nearest Pitrai heir to Bapu. An 
issue was raised whether the custom of 
the daughter’s exclusion by a Pitrai was 
provod to have boon in existence in the 
Bhagdari village of Rahad. The Court 
held that it was proved in the case that 
in the Bhagdari village of Rahad the 
daughter was excluded from inheritance 
to her fathers property. It must he 
noted that the suit was dismissed be¬ 
cause plaintiffs claimed through Desai 
Manor, who was not proved to bo the 
nearest Pitrai heir to Bahu, and there¬ 
fore there was no necessity for a finding 
on the issuo whether the daughter was 
excluded by a Pitrai in this particular 
Bhagdari villago. It has been argued in 
support of the judgment of the Court be¬ 
low that this finding is re3 judicata with- 
in the meaning cf S. 11, Civil P. C. 

No doubt the issue was heard and the 
issue was decided, but it was not finally 
decided, because it was not necessary 
for the decision which the Court camo 
to dismissing the suit, and Bai Nathi 
had no opportunity of appealing against 
the Court’s finding on that issue. In 
fact there was no necessity for her. even 
if she could have appealed against it, 
because she got everything which she 
wanted in the suit which was filed against 
her. We have been referred to the 
case of Niamut Khan v. Phadu Buldia 
(1). But that case was referred to in 
Thakur Magundco v . Thakur Mahadeo 
0 Cal. 319=7 C. L. R. 227 (F. B.J. 
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S^(7/z (2). The Judges there say that 
the Privy Council in a more recent ca*e 
have expressed an opinion which is in 
opposition to the judgment of the Full 
Bench in Niamut Khan v. Phadu Buldia 
(U- The test they applied is this: has 
the issue been finally decided, and they 
say: 

M We think that the finding of the Court in 
Ibe previous suit was not final, inasmuch as the 
decree was not based upon it, and there could 
be no appeal against it, because the decree wa? 
in favour of the party against whom the fiind-‘ 
mg was recorded;” 

and that case was followed in Parbatty 
Debyav . Mathura Nath Banerjee (3). In 
my opinion that is a correct test to ap¬ 
ply to the question before us. If when 
drawing up the decree it had been decla¬ 
red that females were excluded from in- 
heritance in this Bhagdari village, then 
it might have been urged that the matter 
had been finally decided, on the ground 
that Bai Nathi might have appealed 
against that decision, and had Dot done 
so. But ordinarily where a suit is dis¬ 
missed nothing is stated in the decree 
except “the suit is dismissed.” Against 
that decree tli9 defendant cannot appeal 
In my opinion, therefore, the finding of 
the lower Court that this quosticn was 
res judicata against Bai Nathi was wrong, 
and therefore the suit ought not to have 
beeD dismissed on that ground. 

But it has been suggested that the suit 
is also liable to ho dismissed as bad for 
misjoinder of parties and causes of ac¬ 
tion. That should never bo a ground by 
itself for dismissing a suit. The party, 
against whom misjoinder is alleged, must 
always have an opportunity of remedy¬ 
ing the defect, by striking out the par¬ 
ties who ought not to have been joined 
and amending the plaint, and also by 
making any necessary amendments so as 
to strike out any causes of action which 
cught nGt to have been joined. This is 
only a technical ground, which should 
never form the foundation for an order 
dismissing a suit, as the matter can al. 
ways bo put straight by directing the 
party who had made the original mistake 
to pay the costs of the opposite party 
incurred on account of the mistake hav¬ 
ing been made therefore, the order dis¬ 
missing the suit must be set aside and 
the appeal allowed with costs. The case 
will then go hack to the lo wer Court to 

(•2k [1891] IS Cal. G47. 

(3) [1913] 40 Cal. 29=15 I. C. 453. 
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be tried cm the merits under O. 41. R. ^ 
and fcbe plaintiff must have an opportu¬ 
nity, if the Judge so directs, to amend 
her plaint. 

Heaton, J.—I ;;grae. and as to the 
point of ren pdieiti I agree for the re*- 
•?ons given by me in my judgment in 
cise of D-iudlh ii v. Datja Rama (4). 
G.p./h.ix. Apne 


Bilasirai V. Cuksondas (Maclecd, G. J.) 

2S in his affidavit of 21st January 1919. In 
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Macleod, G. J. and Heaton, J. 
Bilasirai Tjaxminara^a.i — Plaintiff— 
Appellant. 

v. 

Cursondas Damodardas —Defendant — 
Respondent. 

Original Civil Appeal No. 13 of 1919, 
Decided on 21st July 1919. 

(a) Civil P. C. (5 of 1908), O. 9. Rr. 8 and 
'J—-Dismissal under R. 8 must be set aside 
under R. 9 on sufficient cause being shown — 
Court can however restore for any other 
reason in exercise of inherent powers by pro¬ 
viding for defendant's costs. 

Order 1 ), U. 9 , makes it commilaory oo -\ Court 
to set HSide a dismissal under O. 9 . I*. 8 of tho 
Code, whir© tho pUintiff satisfies it that there 
sufficient cause for his non-apuairanco. 
this rule however does not take .v.vav too 
Courts power to restore the case for an/other 
/alia reason. Phe Court c.\a oxcrcisc its in- 
horofi. jurisdiction for tho end-? of justice, uro- 

tho defood\nt is amply protectcl iu tho 
matter of costs. rp 007 p 

(bj Civil P. C (5 of 1908). O. 9. R 13- 

Dewtaion by one Court about absence of suffi- 

?*^ Cau * e .f or ^^ “PP^rance is no prece- 
dent for another Court on same facts. 

himth?/ 8 i?. n «- OtOU . O,Tu<lt?0O,ltbe f » ots before 
fnr V th ‘ ® l,(fi « ,ent ca '«»e his uot been shown 
for tue restoration of a suit, cannot provide a 

cations nt ,0F ° lher JuJg ° S 011 ,im [p r ,o?‘p pl -i; 

pr ( ec , ed P e r „T denl -° n «« «" ni 

a« it fft 

„ to cora «. l ° the conclusions he thinks 

digr t etio a n q ’ le3t,0nS °' la * "* »« S 

Desai for Appellant. 37 ° 21 

gafcarfuni—,for Respondent. 

o n ^ le ° d ’ C ' J “' ri,is 3uit '*** called 
on for Roaring on 7th January 1 Jig w heu 

behal? ’of'Vbo ^laintU? 0 fi in A tract jf d on 

s r r ^ 

asked for an adjournment. The defer, 


attend the Court in 
g to the firm 
:« i to bring with 


the 


para. 1 ho said : 

" I sav that 1 could not 
time, as l h id boon th «S m< 
of Me5;r>*. Sidasuk Gimbhirch 
me to Court Mr. Rcvxmal K isturch trid, 
Moouim of the stid firm, who is mv uriuciuai 
witness in this suir. I h i 1 b*an io' tiie .<aid 
nrm to fetch the Moourm at • bj'it 11 m. i. u t 
was tcH that the Moaaim wa« o'.it .:k‘ would 
s^on return. As i wis tv Id that by would c 00 n 
return 1 for him. The said Moouim 

rcturue-.t 12 ’y9 1 * 00*1 >md soo*i 'ft-'-r 

returned, I came with him tj the Court but 
l found that the suit was called on aud di*- 
laisscd. As the suit was feurteeatu on the 
.Joard L.st for that d I did not expect it to be 
called on beiorc 1 p. :u. " 

The learned Judge did not think that 
tue fasts alleged in that affidavit pro- 
vided sufficient cause under O 9 R 9 
and he said he was bound by the prece¬ 
dent in tho case of Manila! Dhunji v. 
Gu am TTusd t Vazeer{\). Rut it is diffi., 
cult- to see how a. decision of one .Judge' 
on the facts before him. that sufficient' 
cause has not been shown- for the resto.i 
ration cf a suit, can provide a precedent 
for other Judges on similar applications.! 
Un questions of fact or matters of dis-l 
oration there oau be no precedent. Eachl 
Judge is entitled to come to the oonclu.’ 
s.on he thinks right on quostions of fact.' 
and iu matters of discretion. Apart fro.a 

l« r ^ w . ith r tl,a rs,n «fc* of the 

learned Judges in Lilt a Prasa! v Him 

Karan ( 2 ). Their Lordships say 

W ° :>r ° :,ikaJ O hold that there 
was sufficient cause. While wo think that it 
might ho difficult to hold that there was suffi! 
ciout c.tuso .a view of the fact that ho “ - 
was actually called and roue atodlv ca lA for 
20 minutes iu tho mauucr m whi«l, ' 1 . 1 

called in Mofussil Courts both within •honour? 
room aud outside tho Court room aVt W 
sons m altoud meo iu tho Court *' er ‘ 

sure to hear, wo arVof opha^, tKhoVV' 0 - e 

lt™°inheroa > t powoTo^passiug °or<lor^'^n OSOrC *^ 

Kt jr^U w Ki;. t 

o.t ** ^r™:z^v vp F^- 

cieut cause for no.i-appc „a, 10 o It b 
cannot t.iko nway tho Co .n U . ho ' vovor 
the case (or any oiher va^d rLs^,.'^ ‘° rCSt ° r ° 

I am of opinion that this is a case in 
which, whether there was sulfioient oituso 

f n r _P°V .T° 3h ould exeroiso the inherent 
j urisdiction of the Court for the ends of 

(D [1889] 13 Bom. 12^ ' -- 1 

(2) [1912] 34 All. -126=14 I. 0. 187. 
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justice, provided the defendants are amply 
protected in the matter of costs. 

The plaintiff must pay the costs of the 
adjournment and any costs caused to 
the defendants by his non-appearance, 
including the costs of his application of 
‘23rd January 1919. Those must ho paid 
before the suit can he restored. Then 
he must deposit Rs. 1,000 for the secu¬ 
rity of defendants’ costs, and on those 
costs being paid and the security given 
the suit must he restored. 

The costs of this appeal to bo costs in 
the causo. 

The security to he furnished within 
three weeks. 

Heaton. J. — I concur. 

G .P./R.K. A p pea l all owed. 
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MACLEOD, C. J. AND HEATON, J. 
Madhav Krishna Deshpandc and an- 
a the) —Defendants— A ppellants. 


v. 

Shiddaya Danappaya —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 918 of 1917, De¬ 
cided on 4th September 1919, from de¬ 
cision of Dist. Judge, - Bijapur, in Appeal 
No. 32 of 1916. 

Hindu Law—■ Alienation—Widow—Neces¬ 
sity— Proof—Proof of reversioner s consent 
shifts burden from alienee to person chal¬ 
lenging alienation — Excess land alleged to 
have been sold — Person challenging must 
prove that less could have been sold. 

Where an alienation by a Hindu widow is 
challenged, as soon as the alienee, on whom 
first the onus lies to show that the alienation 
is for legal necessity, proves that tbo reversioner 
consented to the alienation, tho onus is shifted 
on to the person challenging the alienation to 
show that there was no legal necessity. 

[P 338 L 2J 

In such a caee if the plaintiff alleges that tho 
widow has sold more than \*as necessary, it lies 
upon him to show that so much of the land as 
be alleges was required for legal necessity could 
have been sold, otherwise the Court is entitled 
to presume that the widow could not have sold 
less than what she did in order to real««e the 
sum required for necessary purposes. [P 339 L 1J 

Jayalcar and 77. B. Gumastc lor Ap¬ 


pellants. 

Setlur and G. P. Murdcshwar— for 
Respondent. 

Macleod, C. j. — On 3rd September 
1001 Baiawa, the widow of oi.o Danapaya 
deceased, sold tbo plaint property to de¬ 
fendants 1 and 2 with tho consent of her 
two daughteis, the nearest andemyre- 
versicr.crs at the time. In 1999 Baiawa 
adopted the present plaintiff, and the 


plaintiff has now brought this suit for a 
declaration that the sale deed of 1901 
was not binding on him. and that he was 
entitled to recover possession of the 
plaint lands from defendants 1 and 2. 
It must ho noted that Baiawa is still 
alive. The plaintiff is a minor suing by 
bi3 maternal uncl6, and it looks very 
much like an attempt on the part of the 
widow to set aside an alienation made 
by her in 1901, because as a matter of 
fact the plaintiff would know nothing 
about what was being done in his name. 

The trial Court directed that on the 
plaintiff paying to tho defendants within 
three months from the date of tho order 
the sum of Rs. 800 the sum spent for 
improvements by the defendants, the de¬ 
fendants should put tho plaintiff in pos¬ 
session of the plaint lands. 

On appeal, the lower appellate Court 
has amended the decree of the lower 
Court hv diiecting that tho plaintiff 
should pay Rs. 500 in addition to R9. 800 
as it had been proved that out of the 
price for the land which was realised in 
1901, Rs 5 0 wore required by the widow 
for legal necessity. Now the alienation 
of 1901 was an alienation by the widow 
of part of the property left to her by her 
husband with tho consent of the rever¬ 
sioners. Such consent was held, in 
Rangasami Gounden v. Nachiappa Goun - 
den (1), to afford a presumptive proof, 
which would validate the transaction as 
a right and proper one if not rebutted 
by contrary proof: see tho remarks of 
their Lordships at p. 84 of 46 I. A. As 
soon as, therefore the defendants, on 
whom first- the onus lay to show that, 
the alienation wa9 for legal necessity, 
did prove that the reversioners had con¬ 
sented, the odus shifted to tho plaintiff 
to show that there was no logal neces-: 
sity. Neither of the lower Courts seems 
to have noticed that at a particular point 
of the trial tho onus of proving legal 
necessity shifted. The legal necessity ia 
set out in tho sale deed: Rs. 400 were 
due to the defendants by Danapaya and 
R;. 100 were due to one Irappa, and 
Rs. 400 were required for BaDwa’s main¬ 
tenance owing to famine at the time. It 
is not disputed that tho year 1901 was 
famine year in the District of Bijapur. 
Therefore tho suggestion that Baiawa 
om*h» to have main rain ed herself og_ t_oj 
(1) A, 1. ii. l T « r . P. O. 196=42 Mad. 523=40 
I. A. 72=50 I. C. 49$ (P. C ). 
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Alex Pimento v. Emperor 


tha other 44 acres o i her husband's pro¬ 
party is hardly one to he relied upon by 
the pliintifi. But certainly the onus 
lay on the plaintiff to show that none of 
the Rs. 400 was required for legal neces¬ 
sity by the widow. She had to support 
herself and daughters and it would cer¬ 
tainly appear that even if not the whole 
of Rs. 400, she would require some of it. 

Then the question arises whether the 
widow ovorsold or, in other words, sold 
more than was necessary, in the circum¬ 
stances at the time. There certainly mav 
be oases where a widow may sell far 
more of the proporty than is reqired at 
the time for legal necessity. Now it is 
quite possible that in this case a portion 
of the Rs. 900 may not have been re- 
quired actually by the widow for legal 
necessity, but it lay upon the plaintiff to 
show that so much of the land as was re¬ 
quired, as the plaintiff says would suffice 
for the legal necessity, could have been 
sold, otherwise ono is entitled to pre¬ 
sume that the widow could not have sold 
loss than she did in order to realize what 

huT,T r °,? t0 p »* olT bar 

husband s debts, and to provide herself 

with maintenance until the famine was 

.r r tha In , Ba \ ? rish ? a Das v - Hir* Lai 

(2 too daughter of a separated Hindu 
sold a house, which had been the pro- 
perty of her father in his lifetime and 
bad been previously mortgaged by her- 

the tl„f f r 6 | 3 ° intly ' Th9 debt ab 

7 775 a„d t V a “° Unte ' 1 t0 R«Peas 
9 () f h i O " 80 sold for Rupees 
1 J,o00 On the other hand, it was 

found that the house was not one which 
moaf h On ^ ^ * nd S ° ld ^ 

ss.scr to — 

nlaYntiff °hI h0r0 ! Or ° ° f ° pinion fchat the 

'Sl-s °r dSS 

sSrlr 1 -—- 

evidence, or rather tba facL^fo' 7 he 
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first appeal, show that the sale, which 
fcne plaintiff now seeks to set aside, was 
a legal and proper sale. Because the 
facts found establish, first of all, that as 
regards Rs. 500 out of Rs. 900 of the 
consideration, there was undoubtedly ne¬ 
cessity for the sale. They also establish 
that as regards the remaining Rs. 400, 
whether there was necessity or not is a 
matter of conjeoturo and speculation. 
But the faots found also show that the 
nearest reversioners specifically assented 
to the sale. Wo have therefore facts 
found whiob, 90 far as they go, must 
compel the conclusion that the sale as a 
whole was a proper and legal sale. Be¬ 
fore a Court could be justified in holding 
the contrary, there would have to be 
other evidence, there would have to be 
other facts proved which would rebut the 
conclusion which I have just stated and 
would support something better than a 
merely conjectural or speculative infer- 
euce. There are not in this oaso other 
facts of that nature proved. I think 
therefore that the deoision of the lower 
appellate Court was a decision whioh was 
wrong ,n law. Therefore I think the 
appeal must be allowed. 

o.p./r.k. Decree reversed. 
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Shah and Chomp. J.t. 

Alex Pimento and another— Aoousod - 
Appellants. 

V. 

Emperor “Opposite Party. 

iq$n n in “ l i ? 6vn V Appln - No - 117 of 
19-0, Decided on 7th July 1920. from 

S:‘°M On -? d . 33D a t0a09 paS90d b y 1st 
Glass Magistrate. Salsetto. 

WM , Codo < 45 °f I860),. S 499— I m - 

trs "rs,i° t ^V ™.~h 

rr,vs.‘i" b h „?: 

staucos, but tbo rocordin^ ,? ropor 
Of tho proscutioa afto c tho i°fl d0n °° boUaIf 
0l03©d OMiaot bo juatifiod It - ov,donco 
wbtoh ought to bi “ '■ *» 

O. 6. Patkar—l or Crown. 
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Shah, J.—Two points have bean raised 
in support of this application : rirsfc that 
the offence of defamation of which the 
petitioners have be3n found guilty, is not 
complete as there is no proof in this case 
that the defamatory words actually 
caused harm to the reputation of the 
person with reference to whom they were 
used; and, secondly, that certain evidence 
on behalf of the prosecution was im¬ 
properly admitted by the Trial Court 
after the defence evidence was closed. 

As regards the tirst point. Mr. Thakor 
has relied upon Espl. 4, S. 499, I. P. C., 
and upon the judgment of Davar, J , in 
Anandrao Balkrishna v. Emperor (l). 
Apart from the decisions, it seems to me 
that the words cf the section lend no 
support whatever to the contention urged 
on behalf of the applicants. The words 
of the section material to the point unler 

consideration are that: 

“Whoever makes or publishes any impu¬ 
tation concerning any person, intending to 
harm, or knowing or haviug reason to believe 
that such imputation will h arm, the reputation 
of such person, is said to defame that person.” 

Explanation 4 points cut as to when 
an imputation is said to harm a parson's 
reputation within the meaning of this 
section. But what is necessary to com- 
jplete the offence is that there must be an 
imputation with reference to a person 
intending to harm, or knowing, or having 
reason to believe that such imputation 
will harm the reputation of the person 
against whom the imputation is made. 
The expression 

“intendiufi to harm or knowing or having 
reason to 8 believe that such imputation will 
harm" and not “harming.” 

There is an obvious difference between 
.the meanings of these two expressions 
land the argument based upon Espl. 4 
involves the result that there is no 
difference between the two expressions 
Such a result cannot be accepted. It 
Uoe legislature intended that ,t was an 
essential part of the offence of defamation 
chat harm should be caused to the reputa¬ 
tion of the person against whom the 
imputation was made, the words 
“intending to harm or knowing 


cc haviag 

[reason to‘believe that such imputation will 

couh have been omitted and the word 
"harming ’ could have been easily sub¬ 
stituted therefor to convey tne moan n Q 

which is now sought to be put upon the 


se ction. ___y-y- 

,D a. I. R- 1015 BoiM * 2S==27 C * 05, • 


I do noc say that the question of actual 
haim to the reputation of a person can 
never bo relevant in determining the 
question of intention or knowledge or 
belief required by the section. In 60 rne 
cases it may be very useful to know 
whether any actual harm has resulted in 
determining whether the person making 
the imputation had the necessary inten¬ 
tion or knowledge. Bnt the proof of 
actual harm is not essential. 

All the decided cases, except the one 
which has been relied upon by Mr.Thakor, 
are against his contention. In the case 
relied upon by him undoubtedly Davar.J., 
took the view which is in his favour. 
Heaton. J., took a different view in that 
case; and I expressed no opinion on the 
point as I did not consider it necessary 
for the purpose of the decision in that 
case to do so. The point however has 
been raised now and the view whioh 
found favour with Davar, .T., has boon 
relied upon before us. I have carefully 
considered all the reasons stated by 
Davar.J., in his judgment. With great 
respect, I am unable to agree wit*h 
Davar, J., and agree with Heaton, J., 
on tiiis poiut. I think that the offence 
in this case was complete without any 
proof of aotual harm to the reputation of 
the person defamed. 

The words used in this case are clearly 
defamatory. The words found to have 
been used by the drst petitioner are 
these : 

“What a liar you are, you are a worthless 
chap, you are a shameless priest, a robber, you 
have cheated Government.” 

The second petitioner is found to have 
used these words: “You have cheated 
Government, you have robbed Ks. 500 
from Juvan.” There cm ho no doubt 
that the person who use I the words in¬ 
tended to harm the reputation of the 
person with reference to whom they 
were used. 

The second point relates to the record¬ 
ing of evidence after the defence was 
closed in this case. It does uot appear 
irom-the record whether this evidence 
was called by the Court under S. 510, 
Criminal P. C , and it musfc be taken for 
the purposes of the point which has been 
urged before us that it was adduced on 
behalf of the prosecution and not called 
for by the Court under the powers vested 
in the Court under S. 540, Criminal P. O- 
Taking that to be the fact, it is not 
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shown from the nature of the evidence 
recorded that it has any bearing upon 
the question as to whether the defama¬ 
tory words were in fact used. Both the 
Courts in this case have found that the 
defamatory words were used by the ac¬ 
cused ; and it is difficult to see how the 
reoordiug of this additional evidence at 
the stage at which it was recorded can 
be said to have prejudiced the accused. 
It is also important in connexion with 
the point of prejudice to remember that 
no objection was taken at the time on 
behalf of the accused. There is no alle¬ 
gation that this evidence was recorded in 
the absence of the accused. No objection 
was taken in the lower appellate Court 
as regards this evidence. These facts 
support the inference that there was no 
prejudice in this case to the accused from 
the evidence thus recorded. At the a*me 
time, I desire to point out that the proce¬ 
dure laid down in the Code with regard to 
the trials must be striotly followed. In 
the present case the procedure applicable 
was that provided for the trial of warrant 
oasos by Magistrates and tbo scheme of 
the provisions relating to suoh trials 
must bo followed subject to the speoial 
provisions of S. 540, Criminal P. C. The 
special powers under S. 540 may be exer¬ 
cised under proper circumstances. But 
I do not think that the recording of evi¬ 
dence on behalf of the prosecution after 
defence evidence is closed oan be justified. 

It is undoubtedly an irregularity ; and, 
though in this particular case it is con¬ 
doned under S. 537, Criminal P. C., it is 
desirable to remember that it is an ir¬ 
regularity, which may at times neces¬ 
sitate a re-trial and which ought to be 
avoided. 

I would discharge the Rule. 

. Crump, J. So far as concerns the 
interpretation of S. 499, I. P. 0. it ap¬ 
pears to me that the interpretation oon- 
tended for in this oase leads to a contra¬ 
diction between the body of the section 
and the • Expl. 4, appended thereto. 
According to the body of the sootion, an 
imputation made with the intention to 
pause harm amounts to defamation, but 
if Ex pi. 4 is to be given the foroe which 
has been given to it in the decision relied 
upon, the result would be that it would 
be necessary to prove that harm was 
actually caused, whereas the intention 
to cause harm is sufficient under the first 
portion of the section. It is a cardinal 
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principle of statutory interpretation that 
a section should be read as a whole and 
that contradictions between portions of 
it should be avoided if possible. It seems 
to me that the meaning is really plain 
and that Expl. 4 is, what its uame 
implies, an explanation and nothing 
more, being intended to define within 
certain limits the meaning of the words 
“an imputation intended to harm.” 
Therefore I agree with the judgment of 
Heaton, J., in Anandrao Dalkrishna v. 
Emperor (1) and also with the decision 
of the Allahabad High Court in Queen 
Empress v. McCarthy (2). It follows 
that the first point which is based upon 
the fact that no evidence has been ad¬ 
duced to prove actual harm must neces¬ 
sarily fail. 

As to the second point, I have little to 
add to the observations of my learned 
brother. It is, I think, sufficient for the 
purposes of this case to say that the ir¬ 
regularity, suoh as it was, is cured by 
the provisions of S. 537, Criminal P. C., 
and oven if it be not so cured the result, 
if wo expunge from the record the evi¬ 
dence which was improperly admitted, 
will bo precisely as it is so far as con¬ 
cerns the point before us. The conviction 
of the accused would, so far as we are 
concerned, rest upon precisely the same 
footing as if that evidence had been 
taken into consideration. 

For these reasons, I concur in the 
order proposed. 

G.P./R.K. Rule discharged . 

(2) [lfe'87] 9 All. 420=(1SS7) A. \Y. nTSST 
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Shah and Hayward, JJ. 

Pajidurajig Narayan Samant and 
others —Defendants—Appellauts. 

v. 

Bhagwandas Atmaramshet — Plaintiff 
—Respondent. 

Second Appeal No. 460 of 1916, Deci¬ 
ded on 23rd September 1919, from deoi- 
eion of Asst. Judge, Thana, in Appeal 
No. 601 of 1913. 

(a) Hindu Law— Alienation — Antecedent 
debts Prior debts due partly to mortgagee 
and partly to others are binding on sons. 

Au alionation by way of mortgage to pay oft* 
antecedent debts incurrod by tbo mortgagor 
prior to the mortgage, and duo partly to tho 
mortgagoo and partly to others, is an aliena* 
tion in respect of antoncodont debts, aud can 
be enforced agaiiret tho sons of tho alienor. 

IP 342 G 1] 
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(b) Hindu law—Alienation — Co*parcener 
can alienate his joint share for considera¬ 
tion. 

In the Bombay Presidency the rule prevails 
whereby a co-parcener can alienate his share in 
joint family property for consideration. 

[P 342 C 2] 

Bahadurji , S. It. Bakliale and B. V. 
Dcsai —for Appellants. 

Jayakar and II. V . Divatia —for Res¬ 
pondent. 

Shah, J. —This appeal arises out of a 
suit filed by the sons cf the original 
mortgagee against the sons of tbe origi¬ 
nal mortgagor to enforce the mortgage 
executed on 1st June 1891 by the defen¬ 
dants’ father Narayan in favour of tbe 
plaintiffs father. Both the lower Courts 
have allowed the plaintiffs’ claim. 

In the appeal before us it has been 
argued that the mortgage was null and 
void as it was executed by Narayan not 
for an antecedent debt but for a debt in¬ 
curred at the time of the mortgage. The 
mortgage bond contains the following 
recital: 

“After taking accounts of tho past dealings by 
me with you, l find mysolf indebted to you for 
a sum of Its. 700, and today 1 have taken 
Re. 799 to pay off the debts due to others, so in 
all I have to pay you Rs. 1,499.*' 

The property mortgaged was the an¬ 
cestral property of Narayan. The lower 
appellate Court has found, and it is not 
disputed before us, that the recital as to 
tho consideration in the deed is true. 
Thus as regards Rs. 700 the debt was 
clearly antecedent. It is however con¬ 
tended that tho sum of Rs. 799 borrowed 
at the time of the mortgage to pay the 
debts due to others cannot be troated as 
an antecedent debt in view of thodecision 
in Sahu Bam Chandra v. Bhup Singh (1). 
It seems to me however that having re¬ 
gard to the observations cited with ap¬ 
proval by their Lordships at p. 136 (of 
44 I. A.) of the report, it is clear that the 
object of this alienation by way of mort¬ 
gage was to pay off tho antecedent debts 
incurred by the father prior to the mort¬ 
gage. These-debts were partly due to 
the mortgagee himself and partly to 
others. There is nothing in the judg¬ 
ment of Sahu Ram Chandra v. Bhup 
Singh (l) which supports the contention 
urged before us that the antecedent 
debts must he due to tho mortgagee him¬ 
self and that tho object of the alienation 
must he to satisfy the antecedent debts 
due to the alienee. If. as is the case 

(lj A. I. R. 1917 P. C. 61=39 All. 437=44 
1. A. 120=39 I. C. 280 (P. C.). 
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here, the money is borrowed on the se- 
curity of a mortgage to pay off the an¬ 
tecedent debts, it would he an alienation 
in respect of antecedent debts according 
to the decision which has been relied 
upon on behalf of the appellants. I see 
therefore no force in tho contention that 
the mortgage cannot he enforced against 
tho sons as it is not shown to he for an 
antecedent debt. 

ft is further argued in support of the 
appeal that Narayan, who was then joint 
with his brother Darnodar, had no power 
whatever to mortgage the joint property. 
In this Presidency however tho rule is 
well established that a co-parconer can 
alienate his share in the joint family pro¬ 
perty for consideration: see Vasudev Bhat 
v. Venkatcsh SanbJtav (2) and Fakirapa v. 
Chanapa (3). It is urged that this can¬ 
not he treated a9 a good rule in view of 
the decision in Sahu Ram Chandra v. 
Bhup Singh (l). That was however a 
case which went up to tho Privy Council 
from tho High Court at Allahabad, and 
no doubt with reference to that case the 
position as stated at p. 130 (44 I. A.) of 
the report, that 

“under tbo law of the Mitakshara tho joint 
family property owned, as stated, by all tho 
members of the family as co-parcouers, cannot 
be tho subject of a gift, salo, or mortgago by one 
co-parcener except with tho consont, express or 
impliod, of all tho other co-parceners,*’ 

was perfectly applicable. But there 
was no question in that case as to the 
correctness of the rule recognized in this 
Presidency that a co-parcener can alie¬ 
nate his undivided share in the family 
property for consideration. Tho general 
proposition which has been relied on on 
behalf of tho appellants must bo taken 
to have been made with reference to the 
particular case and cannot he treated as 
overruling the current of decisions of 
this Court on that point. We must there¬ 
fore give effect to the rule as recognized 
in the Presidency and must hold that 
the mortgage was valid fo far as it rela¬ 
ted to Narayan’s share in tho property 
mortgaged. 

Lastly, it is urged that the suit is 
barred under Art. 120, Lim. Act. It is 
clear however that that article cannot 
apply to a suit based on a mortgago. 
The point was urged on the footing that 
the mortgage was void. But tho point 


(2) [187 ?] 10 B. II. C. R. 139. 

(3) [1878] 10 B. II. C. R. 1G2. 


Pandurang V. Bhagwandas (Shah, J.) 
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as to the validity of the mortgage hav¬ 
ing failed, this point also mast fail. 

The result is that the decree of the 
lower appellate Court must be confirmed 
and the appeal must be dismissed with 
costs. 

Hayward, J.—1 concur with the con¬ 
clusions ani reasons of my learned 
brother. 

g.p./r.K. Appeal dismissed. 

A. I. R. 1920 Bombay 343 
Full Bench 

Maoleod, C. J., Heaton and 
Ka.tiji, JJ. 

Vithaldas Kahandas Soni —Defeudant 
1—Appellant. 

v. 

Jamietram ftfaneklal —Plaintiff Res¬ 
pondent. 

Second Appeal No. 509 of 1918, De¬ 
cided on 90th January 1920, from deci¬ 
sion of Dist. Judge, Surat, in Appeal 
No. 802 of 1916. 

Mahomed an Law — Pre-amplion— Neigh¬ 
bour* have equal right of pre-emption under 
Hanafi School. 

CJodor the Hanafi School ol Mahomedan law 
neighbours have an equal right to pre-ompt. In 
a competition therefore between t*o neighbours, 
eaoh is entitled to an oqu il share of tho pro¬ 
perty whioh forms ths 9ubjeot of pro-emption. 

fP 844 0 1, 2] 

Mirza and O . N. Thakore —for Appel¬ 
lant. 

Faiz Tyabji and H. V. Divatia — for 
Respondent. 

Order of Reference.—The plaintiff 
sued to obtain a deed of conveyance of 
the plaint house from defendant 2 by 
right of pre-emption. The parties are all 
members of one family, a pedigree of 
whioh is set out at p. 13. Defendant 1 
was the owner of houses £ and Y. Defen¬ 
dant 2 was the owner of house X and 
the plaintiff bought house W from 
Thakoredas, the 1st -cousin of defen¬ 
dants 1 and 2. Then defendant 1 bought 
bouse X from defendant 2. The plain¬ 
tiff claimed that bte had a right to obtain 
a deed of conveyance of this house by 
pree-mption. The parties come from 
Bulsar, and I think it is too late now to 
dispute the ruling in Qordhandas Qir - 
dharibhai v. Prankor (1), in whioh it 
was held that by looal custom the Hindus 
of Gujrat have adopted the Mahomedan 
law of pre-emption, except that that aase 
was considered in a case whioh c ame 

U) (1869] 6 B. H. 0. R. (A. 0. J.) 268, 


Bombay 343 

from Kaira, viz., Dahyahhai Motiram v. 
Chunilal Kishoredas (2). and Beaman, J.. 
and myself declined fco extend its deci¬ 
sion beyond the limits of Surat and 
Broach. It is admitted then that if the 
Hindu inhabitants of Bulsar can he said 
to have adopted the Mahornedan law of 
pre-emption, the plaintiff in this case 
has a right to pre-empt. But supposing 
defendant 2 had sold his houS9 to a 
stranger, theu defendant 2 wouM also 
have a right to pre-empt. The plaintiff's 
case is based on the assumption that if 
defendant 2 sold hi9 house to defendant 
1 and not to a stranger, he the plaintiff, 
alone had a right to pre-empt. There¬ 
fore hjj claimed the whole house. Against 
that defendant 1 claimed that he cer¬ 
tainly had a right to pre-empt whioh 
was equal to that of the plaintiff, but 
that as he bought the house, tho plain¬ 
tiff’s right to pre-empt was excluded. 

The trial Court dismissed the suit on 
the ground that the plaintiff had not 
satisfactorily proved that he had per¬ 
formed tho proper ceremonies without 
undue delay. This decision was reversed 
in appeal, and tho learned District Judge 
directed that defendant I should pass a 
sale-deed to tho plaintiff of half the 
house X on payment of Rs. 912-8-0. The 
learned Judge referred to two conflicting 
rulings on the point whether the plain¬ 
tiff wa9 entitled to pre-empt in the oir- 
oumstanoes of this case. We have con¬ 
sidered those rulings, viz., Lalla Nowbut 
Lall v. Lalla Jewan Lall (3), whioh sup¬ 
ports the appellant, and the other, Amir 
Hasan v. Rahim Bakhsh (4), whioh is in 
favour of tho respondents, and it seems 
to me from the latter decision, whioh 
considers all the texts on the point, 
certainly that the great preponderance 
of textual authority is iu favour of the 
respondents. We therefore think that 
the judgment of the learned District 
Judge was right and the appeal fails and 
must be dismissed with costs. The orosa- 
objeotions are dismissed with costs. 

Macleod, C. J.— (3 rd December 1919) 
—Since this case was argued and hofore 
the judgment was sigued, we have been 
referred to the oase of Ookaldas v. Par - 
t ab (5), in whioh this Court has taken 

(2) A. I. R. 1914 Bom. 120=88 Bom. 188=22 
I. 0. 289. 

(8) [1879] 4 Gal. 891=2 G. L. U. 319=1 
Shorao L. R. 212 (F. B.). 

(4) 11897] 19 AU. 4GS=(1897) A. W. N. 113. 

(5) [1917] 85 I. 0. 871. 
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expressed We fhilK Wh f iCh T° ‘| ave Hanafi law neighours have equal right 

eosewould be Si hiJT/r to pre-empt. It must follow from that 

ar( uec] Wo n a IWh A., that fcba 1,lainfciff ia tbis must suceel 

- o o a Bench of three Judges. unless we are prepared to decide the 


Opinions 

Macleod, C. J.— In tbis case there 
were four houses in one courtyard, and 
oi these two belonged to defendant I in 
tho suit, and one to the plaintiff. The 
•1th house was sold by defendant 2 in 
the suit to defendant 1 , and there¬ 
upon the plaintiff tiled this suit tc ob. 
tain a deed of conveyance of the suit 
house from defendant 2 by right of pre¬ 
emption. The suit was dismissed in the 
tirst Court on the ground that th^plain- 
tin had not established that bo had 
proved that ho had performed the neces¬ 
sary ceremonies without undue delay. 
In first appeal the decree was reversed. 
The learned Judge hold that the plaintiff 
was entitle! to get half the property 
fro’ti defendant 1. When the case was 
argued before us on second appeal, we 
were prepared to accept the decision of 
the fir3t appellate Court, following the 
decision in Amir Hasan v. Rahim Bakhsh 
(•1). But before the judgment was signed 
we were referred to the case of Gokaldas 
v. Bar tab (5) whore the opposite view 
he. 1 been taken, and it was therefore ne¬ 
cessary that the case should be argued 
before a Full Bench. We see no reason 
why the decision which we had come to 
on the first occasion should not be oon- 
tirmed. In Gokaldas v. Pariah (5) the 
learned Judges considered the conflict 
between the case of Lalla Noiobut Lall 


case, not according to Hanati law, but 
according to seme other principle. It 
has been suggested that we must only 
apply Mahoinedan law where it is in 
accordance with the principles of justice, 
equity and good conscience. Admitting 
that, for myself I see nothing which is 
contrary to the principles of justice,equity 
and good conscience in allowing two 
neighbours who have equal rights of 
pre-emption to exercise them. 

Il A and B are neighbours with equal 
rights to pre-empt In the case of the sale 
of a neighbouring house, I do not'seo why, 
if B happens to be the first purchases, A 
snould be deprived entirely of his right 
to pre-empt. In fact, the only ground 
on which we can decide not to follow 
the principle of the Hanafi law would 
be on the ground of inconvenience. It 
may be said that it is not desirable that 
property 9bould be held in fractions. 
That may bo 90 on general principles, 
but certainly in this country it is a most 
common occurrence. But apart from that 
I should not myself say that mere in¬ 
convenience, resulting from the appli¬ 
cation of the ITanafi law, is a roason 
why we should not apply it. In my opi¬ 
nion therefore the appeal must be dis¬ 
missed with costs. The cros9-objections 
are dismissed with costs. 

Heaton, J. —I agree that the appeal 
should be dismissed with costs. Wo have 


v. Lalla Jeivan Lall (3) and Amir Hasan here the simplest possible case of com- 
v. Rahim Bakhsh (4) and they considered petitors claiming pre-emption. The ori- 
that it was safer to follow the ruling ginai owner of the house, defendant 2, 
which commended itself to the Calcutta sold it to defendant 1. Defendant 1 and 


Full Bench. Although they mention that the plaintiff are the only competitors 
the authorities showed that in this Pre- for pre-emption, and it is found that 
sideuoy it has not been the custom to under the law they are equally entitled 
enforce the doctrine of pre-emption to t° pre-empt. A very natural, and on 
the extout allowed in Allahabad.no cases the whole a very just deoision in a oom- 
were referred to. The decision of the petition of tbis kind is that each should 


learned Judges sooms to proceed on the take half. Their claims are equal in the 
basis that it would cause serious practi- 0 y° of the law. Therefore says the law, 
cal inconvenience, and in many cases l 0 t them bo equally treated, and that is 
even injustice, if the right of pre-emp- a sufficient and a satisfactory disposal of 
tion were to bo exercised in fractions. tbi3 case, because defendant 2, the 


Now it is admittod that the parties in vendor, apparently has nothing to say 
this ease come from the District of against it and defendant 1, the original 
Bulsar where the Hanafi School of Ma- purohasor, is apparently prepared to take 
homedan law prevails, and it must fur- half rather thau get nothing. If he had 
ther be admitted that according to said: 
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“Oh very well if I can only buy half the 
properly I won’t buy any at all, I cancel my 
purchase/' 

than the affairs would have to bo differ¬ 
ently viewed. I do not wish to express 
any opinion as to what in that event my 
decision would be. 

Kajiji, J.—1 agree. 

G. P./r.k. Appeal dismissed. 
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Macleod, C. J. and Heaton, J. 

Adiveppa N a gap pa Arsingadi — Appel¬ 
lant. 

v. 

Toutappa Tippanna Ranganica) —Res¬ 
pondent. 

Second Appeal No. 38 of 1918, Decided 
on 1 ltli September 1919, from decision 
of Asst. Judge. Dharwar, in Appeal 
No. 37 of 1917. 

Hindu Law—Widow—Acceleration—Whole 
estate must get vested at once—Gift if for 
consideration, acceleration does not take 
place. 

In ordor that an acceleration by a Hindu 
widow other life-estate should bo valid, it is 
essentially necessary that the widow should 
withdraw her own life-est.ite, so that the whole 
ostato should get vested at onco in the grantee. 

[P 345 C 2] 

If there is any consideration for gift by the 
widow of hoi life’cstato, that must prevent it 
taking effect as an acceleration, and must turn 
tho transaction into an alienation. [P 346 0 1] 

V. V . Bhadkamkar —for Appellant. 

H. B. Gumaste —for Respondent. 

Macleod, C. J.—The plaintiff sued to 

reoover possession of tho plaint property 
with past mesne profits for tho year 1914- 
15, with future mesne profits and costs 
from the defendants. The land in suit 
bolonged originally to one Shiddava, 
who had a lifo-estate. On 3rd August 
1911, she made a gift of her property to 
her daughter Laxmava. Laxmava died 
on 29th January 1914, leaving a daughter 
who died on 31st January 1914, leaving 
her husband, the plaintiff in this case, 
her surviving. Defendant 1 is the husband 
of Laxmava and defendants 2 and 3 are 
his sons. The plaintiff’s case is that 
Bhiddava’s gift to his wife and her 
daughter Laxmava operated as a valid 
acceleration of Laxmava’s interest as 
the nearest reversioner at the time, aod 
that therefore the property went to Lax¬ 
mava s daughter and from the daughter 
to the plaintiff, even if that daughter 
was married. 

* ha _ fc . rial Ooort dismissed the plain¬ 
tiff s claim. It found on issue 3, whe¬ 


ther the gilt to Laxmava by Shiddava 
was an acceleration of Shiddava’e estate, 
in tne negative. The learned Judge said: 

“iu the oud the donor makes it a condition 
precedent for her maintenance till death to the 
said bequest. The learned pleader icr the plain¬ 
tiff concedes (sicj that the disposition can be a 
valid gift under Hindu law. The only point 
then is whether it amounts to an acceleration 
of Sbiadava’s estite. The simple test to be 
applied in the present case is whether the donor 
could or could not maintain successfully au 
action on the deed of gift in case she were net 
maintained by the donee. I hold that she 
could. It therefore follows that Shiddava by 
no means disposed of her entire lifo-estate by 
the execution of the deed." 

Tho decree dismissing the plaintiff's 
claim was set aside by the lower appel¬ 
late Court, which held that tho accele¬ 
ration under the gift of Shiddava to Lax¬ 
mava was valid. The learned Judge 
seemed to consider tbat the widow who 
gave away her life-estate in favour of 
the nearest reversioner, with a condition 
attached that the donee should maintain 
her, could suoceed in a suit for main¬ 
tenance even although the acceleration 
were upheld. I do not think that this 
argument is sound. In order that an ac¬ 
celeration by a Hindu widow of her life- 
estate should he valid, it was laid down 
in Behari Lai v. Madho Lai Ahir Gaya • 
wal (1) that it was essentially necessary 
that tho widow should withdraw her 
own lifo-estate, so that tho whole estate 
should get vested at onoe in tho grantee. 
The necessity of the removal of tho 
obstaolo of the life-estate was a practi¬ 
cal check on the frequency of such con¬ 
veyances. In Moli Raiji v. Laldas 
Jibhai (2), Mr. Justice Beman explained 
the difference between an alienation by 
a widow, and acceleration by her which 
had the effect of putting an end to her 
life estate and vesting the estate in the 
nearest reversioner. In that case it was 
arranged tbat one third of the property 
should come back to the widow and on 
that ground it was held that the accele¬ 
ration was invalid. Mr. Heaton, J., in 
his judgment cited the case which I 
have just referred to, viz., Behari Lai v. 
Madho Lai Ahir Gayatual (l). He went 
on to%ay: 

“That olearly brings out tho idea that lor an 
acceleration there must be an absoluto annihi¬ 
lation of the widow's interest, as complete as if 
she were dead/* 

(D Co1 ' 280=19 I. A. 30=6 Sar. 83 

(2) [1917] 41 Bom. 98=87 I. C. 915. 
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But that caso dees not touch the exact 
question which we have before us in this 
case. 1 agree with what was said in 
Srirarnulu Naidu v. Andalammal (3). 
There the widow gave the property to 
the nearest reversioner on certain condi¬ 
tions. Unuer it the donee had^iot only 
to provide for the maintenance of the 
transferor, but had also during her life¬ 
time to pay annually to one of her de¬ 
pendants Rs. 84, and to maintain a 
charity for all time at an annual expense 
of Rs. 50. Further, on her death, he 
had to make payment on different ac¬ 
counts aggregating Rs. 2,400. The Judges 
said: 

' Of course, Raghivalu would not have been 
subject to any of the obligations cast upon him 
oy the deed of gift, were the property to dovolvo 
on him by inheritance iu the usual course. The 
transact ion was thus essentially an onerous 
gift and therefore an alienation by her, the 
validity or invalidity of which was determin¬ 
able with reference to the rules of Hindu law, 
governing transfers bv qualified female pro¬ 
prietors.*' 

It seems to me that if there is any 
consideration for the gift by the widow 
of her life-estate, that must prevent it 
taking effect as an acceleration, and 
must turn the transaction into an aliena¬ 
tion. That seems to me a sound logical 
principle to act upon, because if we wore 
to enter into a discussion as to whether 
this consideration was so small that we 
should overlook it, then that would open 
the door to all sorts of discussions in 
later cases as to the quantum of con- 
sideration. It seems preferable to say 
at once that any consideration is sufli- 
cient to change the nature of the tran¬ 
saction from an acceleration to an aliena¬ 
tion. 

It has been urged before us that the 
donee in this case took the property with 
an obligation under Hindu law to main¬ 
tain the donor. But it seems to me that 
there is a fallacy underlying that argu¬ 
ment, because the donor Shiddava in 
this case had a life-estate, and it would 
not follow that because she got rid of 
that life estate in favour of the nearest 
reversioner, that there was any gbliga- 
tion under Hindu law on that nearest 
reversioner to maintain Shiddava. For 
these reasons, in my opinion, the decree 
of the lower appellate Court should be 
set aside and the decree of the trial 


13) [1007] 30 Mad. 145=17 M. L. J. 14. 
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Court made good, so that the appeal will 
bo allowoi with costs. 

Heaton, J. — I agree. 

h.p./r.k. Decree set aside . 
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Heaton and Marten, JJ. 

Hiralal Ambalal and others —Plaintiffs 
—Appellants. 

v. 

( lopalji Kallianji and others — Defen¬ 
dants—Respondents. 

Original Civil Appeal No. 58 of 1919 
in Suit No. 166 of 1919, Decided on 17th 
November 1919, against judgment of 
Macleod, C. J. 

Contract—Variation—Plaintiff contracting 
to sell to defendants goods to be purchased 
from M —Defendants agreeing to sell same to 
-V—Contract held varied inasmuch as tak¬ 
ing delivery was cancelled — Plaintiff held 
entitled to difference in rates only—Damages 
—Breach of contract —Measure of. 

Plaintiffs contracted to buy certain gooilg 
from one Af. which ibov agreed to soil to the 
defendants. Subsequently, it was agreed bet¬ 
ween tbe parties that the defendants should pay 
Af. direct against delivery and should get .1/. to 
give credit to the plaintiffs for the amount. 
Defendants agreed to sell the same goods to At., 
and therefore failed to lake dolivory. Plaintiffs 
sued the defendants for damages. 

Held: (1) that the intention of the original 

oontract botweon tho plaintiffs and the defen¬ 
dants that there should bo dolivory by tho 
former to tho latter was subsequently modified 
and there was iu f»ct to bo no dolivory; 

(2) th<*t the plaintiffs wore only entitled to 
tho difference between the prico-which they had 
agreed to Jf., and the price which defendants 
had agreed to pay to them. [P 347 C 1, 2] 

Campbell and Desai — for Appellants. 

Kanga and Kania —for Respondents. 

Heaton, J. —We do not think it neces¬ 
sary to call upon the respondents. 

This ease is one in which the plaintiffs 
sued for damages for the breach of a oon¬ 
tract on the ground that the defendants, 
to whom they had sold certain goods, 
had failed to take delivery. When the 
case came on for hearing there was put 
in certain correspondence, and it was 
admitted that there were three contracts 
relating to these goods. The first was 
tho sale by Mathuradas to the plaintiffs; 
the second was the sale by tho plaintiffs 
to the defendants, which is the contract 
for the breaoh of which the plaintifis sue, 
and the third was the sale by the defen¬ 
dants back to Mathuradas, the original 
vendor. It was further admitted that 
those contracts related to precisely the 
same goods. Counsel who appeared for 
the plaintiffs in the Trial Court, there 
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said that if the Court thought that on 
the admitted facts there was only a 
claim for difference he did not wish to 
contost the case further; and the Court 
gave judgment according to the evidence. 

The main point taken in appeal is that 
this case must he decide! exclusively on 
a consideration of the contract between 
the plaintiffs and defendants and the 
Court had no right to take into account 
any later contract between the defen¬ 
dants and Mathuradas, or to take into 
acoount the effect such a contract might 
have on the dealings between the plain¬ 
tiffs themselves and the defendants. 

Now, in the circumstances which I 
have stated, one would naturally infer, 
particularly as it is also admitted that 
the goods sold were in the godown of 
Mathuradas and had been there all the 
time, that the understanding between the 
parties either was or came to bo that 
there should not in fact be actual deli¬ 
very. The goods had been sold to the 
plaintiffs, then to the defendants, then 
back to the original vendpr who had 
them and had them all tho time. 
Bub, of course, it might be entirely 
wrong to draw this inference merely 
from tho pleadings and the correspon¬ 
dence put in when no further evidence 
had been heard in the case. I will assume 
that it would be wrong, yet in this case 
tho plaintiffs’ plaint itself places the 
matter on a safer basis than mere infer¬ 
ence. It shows that there was a modi¬ 
fication of the original contract hetweon 
themselves and the defendants booause 
the plaint states: 

“ it was agreed that tho dofondanta should 
pay Messrs. Mathuradas Morarji diroot against 
delivery aud should get tho said Moasra. 
Mathuradas Morarji to give crodit to tho plain¬ 
tiffs for tho amount paid. ” 

That seems to me to justify any Court 
in holding that the intention of tho orgi- 
nal oontraob that there should be deli¬ 
very by the plaintiffs to the defendants 
was subsequently modiGod and there was, 
in fact, to be no such delivery. The 
delivery required to give effect to the 
modified contract between the plaintiffs 
and defendants would be a delivery by 
Mathuradas, not by the plaintiffs, to the 
defendants, and that of courso was ren¬ 
dered unnecessary by the oontraob bet¬ 
ween the defendants and Mathuradas by 
which the for ner sold the goods back to 
the latter. 

On this state of facts therefore it 


seems to me quite impossible to assume 
that there could conceivably be a breach 
of contract on the part of the defendants 
by reason of their not taking delivery. 
That being so. the only thing tho defen¬ 
dants have failed to do is to pay the 
price. And I think the decree of the 
lower Court is correct and that the ap¬ 
peal should be dismissed with costs. 

Marten, J.—The appellants' case here 
is really based on the case of Williams 
Brothers v. Ed. T. Aguis Limited (l), and 
it is said, on the authority of that case, 
that tho trial Judge applied the wrong 
measure of damages in arriving at the 
figure that he did in the present case. 
Now, the House of Lords case decides 
that, where there are three contracts, 
very much the same as we have here, 
then as between the parties to the origi¬ 
nal contract No. 1, if there was a breach 
by the original vendor, the damages 
must be assessed in the ordinary way, 
viz., by ascertaining tho difference bet¬ 
ween the contract price and tho market 
price at the date of the broach, and not 
by reference to what the original pur¬ 
chaser purports to have done under his 
sale to another person under contract 
No. 2. That is tho law laid down by the 
House of Lords. 

Now, that authority would, I think, be 
binding upon us here if we merely bad 
three contracts and nothing more. What 
differentiates, in my opinion, tho present 
oase from tho House of Lords case is 
that here there was an express agree¬ 
ment between the plaintiffs and defen¬ 
dants that the contract betwoen them 
should not be carried out in the ordi¬ 
nary way but that tho defendants should 
pay Mathuradas the original vendor. 
It will be remembered that there were 
throe oontraots of sale, viz.: (I) Mathura¬ 
das to tho plaintiffs dated 4th September 
1918, at Rs. 11-2-0; (2) plaintiffs to 
defendants dated 7th September 1918, at 
Rs. 11-8-0; and (3) defendants to 
Mathuradas, datad 8th September 1918, 
at Rs. 11-12-0. I disregard the second 
range of prioes in each oontraob, as the 
net result is the same. The agreement 
I have referred to as pleaded in para. 4 
of the plaint is: 


(l) [1914] A. 0. 610=88 L. J. K. B. 716=110 
L.T. 866=19 Com. Caa. 200=68 3.J. 377= 
30 T. L. ft. 361. 
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It was agreed that the defendants should 
pay Messrs. Mathuradas Mor.irji direct against 
delivery and should get the said Messrs, 
Mathuradis Morarji to give credit to the plain¬ 
tiffs for the amount paid. '* 

I regard that agreement as a variation 
of the contract No. 2, and that the two 
must be read together. 

Now. that being a o, what is the pro¬ 
per result if one assumes that the defen¬ 
dants broke their contract with the 
plaintiffs? I should say that the correct 
measure of damages would be such as 
would pub the plaintiffs in the same posi¬ 
tion as it their contract No. 2, as varied 
by the above agreement, had been car¬ 
ried out. In that case, the plaintiffs get 
Rs. i 1-3-9 minus Rs. 11-2-0 which 
equals annas 6. But annas G is what 
the learned Judge has given them in 
the Court below, and. in my opinion, 
that was the right rate per piece. 

It follows that, in my opinion, the 
appeal must be dismissed with costs. 

G.P./K.K. Appeal dismissed . 
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Marten, J. 

Weld & Co. —Plaintiffs. 

v. 

SJicr Ahmed Ekbal Ahmed and another 
—Defendants. 

Ordinary Original Civil Suit No. 1170 
of 191G, Decided on 16th June 1919. 

Contract Act (9 of 187 2), S. 23—Suit to re¬ 
cover losses on cotton contracts—Third party 
pleading agreement between plaintiff and 
defendant—Agreement by defendant to pay 
half of losses and helping plaintiff to recover 
balance from third party—Accounts and tran¬ 
saction admitted—Third party pleading agree 
ment os fraudulent and as of champerty 
Accounts etc., being admitted decree against 
defendant must be passed—Transaction being 
not illegitimate held not to be invalid. 

Weld & Co. brought a suit to recover from the 
defendant losses on certain cotton contracts, 
based on an account tho correctness of which 
was not disputed. In this suit the third party, 
i. e., tho party who undertook to indemnify the 
defendant against losses, appeared as a party, 
and put in an agreement of compromise between 
tho plaintiff and defendant entered into after 
admission of the6uit, and alleged that the effect 
of this agreement was that the defendant was to 
pay plaintiff half the sum for which tho suit 
had teen brought and as regards the talance he 
was to bring a third party notico against the 
third party; that the plaintiff and defendant 
were to share tho balance equally, and that de¬ 
fendant obtained this concession by agreeing to 
give evidence against the third party, and that, 
consequently, the agreement was fraudulent, 
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collusive and against public policy, and that no 
decree should be passed against the defendant: 

Held: ( 1 ) that as the account had been proved 
and also that the transactions entered therein 
did take place between the plaintiff and defen¬ 
dant which resulted in a loss for which defen- 
aant was liable, the agreement furnished no 
sufficient ground for not passing a decree against 
the defendant; (*2) that inasmuch as champerty 
is not void m India unless the transaction is not 
a bona fide one for tho acquisition of an interest 
in the subject of litigation, but an illegitimate 
transaction got up for the purpose merely of 
spoil, or of litigation, disturbing tho peace of 
families and carried on from a corrupt and im¬ 
proper motive, the agreement did not fall within 
the description of an illegitimate transaction, 
and was therefore not invalid. [P 349 C 1, 2] 

Judgment. — This is a claim for 
Rs. 55,783-9-4 on cotton contracts. There 
are also third party proceedings under 
an order of 5th October 1917 which pro¬ 
vides 

"that the third party be at liberty to appear at 
the trial of this action and take such part there¬ 
in as he may be advised and be bound by the 
result of the trial and .... that the question 
of the liability of the third party to indemnify 
the defendant be tried at tho trial of tbisaction, 
but subsequent thereto." 

I am now, in the first; instance, trying 
the action, which involves the question 
of the direct liability of the defendant to 
the plaintiffs. The defendant did not 
dispute his liability to the plaintiffs for 
tho amount claimed. Counsel for the 
third party, as I understood him. said he 
could not dispute the account, Ex. E to 
the plaint, as between the plaintiffs and 
the defendant, hut he was not prepared 
to say he would not dispute it at all. I 
did not altogether follow the precise effect 
of this distinction, and I therefore thought 
it best to let the plaintiff prove his case, 
and then to allow any question to be 
asked in cross-examination which either 
counsel should think proper, subject to 
the issues and the pleadings. 

That accordingly has been done. The 
result is that, so far as the account itself 
is concerned, which is Ex. E to plaint, 
and is shown in the ledger, Bx G, there 
is no dispute on the evidence that these 
transactions took place between the 
plaintiffs and the defendant and resulted 
in a loss of Rs. 55,783 for which the de¬ 
fendant was liable to the plaintiffs. 

It is however admitted by the plain¬ 
tiffs that Rs. 28,000 have, since the filing 
of the plaint, been paid by the defendant 
and that, accordingly, that sum must be 
taken into account in arriving at the 
decree to be passed in this suit. 


Weld & Co. v. Suer Ahmed (Marten, J.) 
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The third party called no evidence, 
but he r>ut in an agreement of compro¬ 
mise entered into between the plaintiffs 
and the defendant on 2nd February 1917. 
I should say the plaint was admitted on 
30bh October 1916. He (the third party) 
says that this document was fraudulent 
and collusive and against public policy 
and that, accordingly, I ought not to pass 
any decree against the defendant, more 
especially as the sum of Rs. 28.000 has 
been paid thereunder. He says tbo effect 
of this agreement was that the defendant 
was to pay Rs. 23.000 of the Rs. 55.783 
and that, as regards the balance of the 
claim, he, the defendant, was to bring a 
third party notice against the third party 
and that thereafter the plaintiffs and 
defendant were to share the balance 
equally, and chat the defendant got this 
concession in consideration of his agree¬ 
ing to give evidence against the third 
party. 

The defendant says the agreement 
speaks for itself, and that no other evi¬ 
dence of fraud is necessary. In the first 
place, I hold, that the account, Ex. G, 
lhas been proved, and that these transac¬ 
tions did take place between the plain, 
jtiffs and tbo defendant, and that they 
resulted in a loss of Rs. 55,000, odd, for 
iwhioh tbo defendant was liable. 

Next, after considering the compromise 
agreement of 2nd February 1917 and the 
arguments of the learned counsel, I hold 
that this agreement furnishes no sufficient 
reason why I should decline to pass judg¬ 
ment for the plaintiffs in respeot of those 
;bona fide transactions which took place 
jbetween them and the defendant, allow¬ 
ing, of coarse, for the Rfc. 28.000 that 
,has been paid. When it comes to the 
issue of indemnity between the third 


party and the defendant, other questions 
as to the effect of this compromise maj 
arise. I however decline to hold thal 
this agreement, by itself and on the ver> 
face of it, is a fraudulent agreement or 
!tbe part of the plaintiffs. 

. Mr. Kemp has cited two cases, one o 
Bulli Coal Mining Co. v. Osborne (1) anc 
another in Tarachand v. Sukhlal (2;. He 
has drawn my attention, particularly, tc 
the passage on p. 353 in the Privy Coun 
oil case, where the Chief Judge of Nov 
South Wales said ip his judgment: 

(1) [1899] A. O. 351=68 L. J, P 0 49—fi< 
L. T. 480=47 W. R. 646=16 T*L. R 2?7 

(2) [1888] 12 Bom. 559. ‘ ' 


“We are of opinion thru the agreement in 
questiou is in no sense champortous, '.s it :vp- 
oeirs to ns to tc obvious that Loth the Messrs. 
Osborne and the Bellambi Cod Miuing Co., 
have ‘an interest in the thin* at variance.' in 
which case, as pointed out in 1st Hawkins 
Pleas of the Crown, 450, the parties are justified 
in coteriug into an agreement respecting a 
matter in which they have legally or eyaitably 
a common interest." 

Than, on p. 359. Lord Jamas, in deli¬ 
ver i ns their Lordships' judgment s*id: 

“The leading counsel for the appellants inti¬ 
mated that he felt he could uot rely upon this 
defence of champerty, and virtually withdrew 
it. Their Lordships arc therefore relieved from 
delivering any judgment upon the subject, bo- 
youd 6.tyiug that they see no ground fer differ¬ 
ing from tho judgment delivered on this Lead 
by the Full Court.” 

In that case, the common "interest in 
the thing at variance" was of a landlord 
aud tenant in relation to coal which had 
been abstracted by another party. It 
may therefore bo said that it was rather 
easier in that case than in this tc say 
that the two parties had a common in¬ 
terest in the thing at variance. Here, 
I suppose, "the thin*; at variance ' would 
bo tiie incidence of the loss on the cotton 
contracts, but the plaintiffs could hardly 
havo a common interest in making the 
third party boar the loss unless the de¬ 
fendant was financially weak. 

The other case, in 12 Bombay , goes tol 
show that champerty is not void in India! 
unless the transaction was nob a 
"bona fide one for tho acquisition of au interest 
in tho subject of litigation, but an illegitimate 
transaction got up for tho purpose merely of 
spoil, or of litigatiou, disturbing the peace of 
families and carried on from a corrupt and im¬ 
proper motive.” 

Taking that test, I think this agree¬ 
ment does not fall within tho description 
of an illegitimate transaction referred to 
in that decision. 

But, eveu if the compromise agreement 
was invalid, I heard no adequato argu¬ 
ment from counsel for tho third party 
why the plaintiffs could not recover from 
the defendant on their original claim. 
Further, in considering the effeot of the 
compromise agreement, it would seem 
that the Rs. 55,783 claimed by the plain¬ 
tiffs is not tho total loss but the balance 
of a larger loss after allowing for margin 
and other moneys paid by the defendant 
as appears by the contracts Ex. A and 
the ledger Ex. E. It may be therefore 
that, even if tho defendant retains 
Rs. 18,891 under the compromise agree¬ 
ment, viz., half of the balance of 
Rb. 27,783 to be recovered from the third 
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party, he will still be cut cf pocket, un- 
less he recovers the above margin and 
other moneys as well. In that event, it 
conld not he said that he obtained any 
benefit at the expense of his principal 

In the result. I pass a docreo against 
the defendant for the amount of Ex. 0. 
hut in that decree credit must ho given 
for the Ids. 28.000 already paid and the 
precise amount must ho mentioned to me. 

(t.r./H.K. Suit decreed, 

~~ • • - ^ i 
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Shah and Chump, J.J. 

In re Valli Mitha —Applicant. 

Criminal Appln. No. 298 of 1919. De¬ 
cided on 17th November 1919, from order 
of Acting Fourth Presidency Magistrate. 
Bombay. 

Criminal P. C. (5 of 1898), S. 250—Order 
of compensation under S. 250 cannot be 
made on complaint under Bombay Public 
Conveyances Act (6 of 1887), S. 28. 

Section 2 ’ j , Jiombay Public Conveyances Act, 
provides a summary remedy for th'o recovery 
of the legal fare of a public conveyance, and a 
complaint under the section is not a complaint 
in respect of an offence within the meaning of 
S. 250 , Criminal P. C. A Magistrate therefore 
has no power to make an order awarding com¬ 
pensation under S. *250, Criminal P. C. in 
respect of such complaint. [P 350 C 1, 2) 

Ratanlal Ranchhoddas — for Appli¬ 
cants. 


Taramiv \ V. Sutp.r.ns un-.B (MacleoJ. C. J.) 


un i; lUaclaoJ, C. J.) 19 2o 

is made to the fare and reasonable ootn 
pensation for loss of time. It cannot be 
said that the omission to pay the legal 
fare is made punishable under the section. 
I do not think that the last clause which 
empowers the Magistrate to sentence 
the defaulter to imprisonment, for de. 
faut of payment cf the sums referred to 
in the previous part of the section, makes 
the alleged omission on the part of the 
pirty against whom the complaint is 
made under the section an offence. The 
Magistrate had therefore no power to 
make an order under S. 250, Criminal 
P. C., in this case. It is Dot necessary 
to examine whether on the merits the 
order of compensation is proper. I would 
set aside the order of co upensation and 
direct the amount, if paid, to he refunded 
to the complainant. 

Crump. J.—I agree. 

G.P./R.K. Rule made absolute. 
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Macleod, C. J. and Heaton, J. 
Taraviiya Pirsaheb Patarjet and others 
—Defendants—Appellants. 

v. 

Shibelisaheb Fakirsaheb Dundage — 
Plaintiff—Respondent. 


S. >S. Pathar, Govt. Pleader —for the 
Crown. 

Shah, J.—In this case a victoria driver 
lodged a complaint against the opponent 
under 8. 28, Bombay Act G of 18G7, iu 
the Court of the Fourtii Presidency 
Magistrate for the lawful fare due to 
him. The Magistrate found against the 
complainant on the merits and held that 
what the opponent had offered was the 
proper logal faro. Ho however hold that 
the complaint was vexatious and ordered 
the complainant to pay to opponent 
Rs. 25 as compensation under S. 250, 
Criminal P. C. Having regard to the 
language of S. 23 of the Act it appears 
that it provides summary remedy for 
the recovery of the legal faro and that a 
complaint under the section is not a 
complaint in respect of an offence within 
the meaning of S. 250, Criminal P. C. 
It is clear from the language of the other 
sections in the Act that when the Legis¬ 
lature intends that a particular act or 


Appeal No. 49 of 1918, Decided on 5th 
December 1919, from order of Dist. 
Judge, Bolgaum, in Appeal No. 51 of 
1918. 

Limitation Act (9 of 1908), Arts. 134 and 
148—Transfer by mortgagee — Redemption 
suit is governed not by Art. 134 but by 
Art. 148. 

A mortgagor's right to redeem, the period of 
limit ition for which is 00 yeirs under Art. 148, 
Sch. 1, Limitation Act, is not defeated merely 
bcoausc his mortgagee transfers the mortgage 
to another. A suit therefore by" a mortgagor to 
redeem a mortgage which has beeu transferred 
by the original mortgagee to another person, is 
not governed as to limitation by Art. 131 of the 
foregoing Schedule. [P 351 C 1) 

P. IS. Shinyne — for Appellants. 

.1. G, Desai —for Respondent. 

Macleod C. J. —This was a suit for 
redemption against a largo number of 
defendants to redeom certain survey 
numbers from a mortgage executed by 
the plaintiff’s father to certain mort¬ 
gagee?. A decree was passed by the 
lowor Court declaring that there was 
nothing due on the plaint mortgage and 


omission should he treated as an offence, directing that the plaintiff should recover 
appropriate language is used to indicate possession of the plaint mortgaged lands, 
the intention. Hero in S. 28 reference except the mortgaged portions of Survey 
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Nos. 95, 101 and 525, from the defen¬ 
dants that might be in possession of the 
same. The plaintiff's claim for possession 
of plaint portions of Survey Nos. 95, 104 
and 525 was dismissed. 

In appeal the lower appellate Court 
has held that the plaintiff can recover 
possession of those throe Survey Nos. 95, 
104 and 525 upon paying what might be 
found due to defendants 19, 23, 24 and 
25 on an account being taken under 
the Dekbhan - Agriculturists’ Relief Act. 
These particular defendants have now 
appealed. They claim that the plaintiffs' 
suit as against them is barred under 
Art. 134, Limitation Act. That Article 
refers to a suit to recover possession of 
immovable property conveyed or be¬ 
queathed in trust or mortgaged and after¬ 
wards purchase 1 from the trustee or 
mortgagee for a valuable consideration. 
In this case apparently the argument is 
that because tho defendants ate rnort 
gigaas from tho original mortgagee of 
these survey numbers, tho plaintiff's suit 
as against thorn is barred after 12 years 
from the date of tho transfer of the 
original mortgage. The case of Bagas 
Umaraji v. Nathabhai Utamram (l) ap- 
pears to bo conoulsive on this question, 
for it appears obvious that a suit to 
recover possession is not tho same thing 
as a suit to redeem and a mortgagor’s 
|nght to redeem, tho period of limitation 
for svbich is 60 years under Art. 148, will 
not he defeated merely because his mort¬ 
gagee transfers the mortgage to another 
person. I agree with the argument of 
he learned appellate Judge in discussing 
this question, and the appeal therefore 
fails and must be dismissed with costs. 

w OI Vu r? agree tbat Arfc * 134 - 
bch. 1 to the Limitation Act, does not 

cover the oase we are dealing with. The 

suit is a suit for redemption and suoh a 

Art - 148 - The mort- 
h “ b60n P “ id ° ff by tbe Profits 
Jn ‘« h _ e l a h “ d * th0 nj .° 1 'tgaged property be- 
IJf h p0SS033 ‘° n of the mortgagee. 
So far therefore the plaintiff is entitled 
to possession of the whole of the mort 

gaged.property. But his claim is resisted 
in respect of'three survey numbers by 
oe. tarn of the defendants who purchased 
these numbers from tbe mortgagee Of 
course the mortgagee had no right to sell 
them, and so these defendants have not 
acquirer! an v title morelv Da ' Q no ^ 

(0 U912] 8G Bom. 
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their purchase. At least they have not 
acquired anything better than such title 
as the mortgagee could convey to them. 
Being without title to tho property, or 
at any rate, a title which enables them 
to resist the plaintiff on the ground, they 
roust of course surrender possession to tbe 
plaintiff, unless they have a claim on some 
ether ground, the only ground sc far as T 
can see, on which they could have a claim 
would bo adverse possession. They have 
been placed in the position of mortgagees 
by tbe lower Court. The debts due to 
them which are the prices paid by them 
for their purchases, are to be paid by the 
plaintiiT claiming redemption. Tbat is 
the most they could possibly bo entitled 
to unless they establish a title by ad¬ 
verse possession against the plaintiff, 
mortgagor who seeks to redeem. Whe¬ 
ther they have done so or not is pri¬ 
marily a question of fact. It has been 
found by the lower appellate Court that 
they have not established a title by ad¬ 
verse possession other than a title to bo 
redeemed. Nothing has boon said to us 
in argument in this appeal to lead us to* 
suppose that the lower appellate' Court 
made any mistake of law in arriving 
at this conclusion. I agree therefore 
tbat this appeal must be dismissed with 
008ts. 

g.p./r.k. Appeal dismissed. 
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Macleod, C, J. and Heaton, J. 

Ibrahim Harun Jaffer— Defendant— 
Appellant. 

v. 

■Tusaf Hussain Jaffer- Plaintiff-Res¬ 
pondent. 

nn Fi , rat * ppeal l No ' 149 of 1917, Deoided 

?W n. Dacaa>b % r 4919 *«>m vision of 
Tjrst Class Sub-Judge, Poona, in Civil 
Suit No. 60 of 1913. 

Civil P. C. (5 of 1908) O a d io c 

to n;» 13 «£ 

tumble unless obtained by fraud. 

5* a'S 

"«] ,T 's s :‘ “ ,a « mA * <u. 

XtST 'LZ n 10 ,h »‘ 

AppeLt™ “° d * y - 

Respondent* * * «“■"—*» 

J“trr -- 7 b ° pi “ iniiir «•* »'i« 

121 I K ! 0fc ft8lde a deorea directing an 
award between tho parties to bo filed. 
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The ground on which he asked for this 
relief, as appears in the plaint, was that 
the decree in terms of the award was 
passed on 7th January 1913 ex parte 
without notice of the dite of hairing be¬ 
ing served on the plaintiff. It may be 
that there were vague allegations of mis¬ 
conduct . nd fraud in the plaint, but there 
were no particulars given of such fraud 
as is required by the rules of pleading, 
and it is quite clear that the case vent 
to trial only on the question whether the 
plaintiff was entitled to have the award 
decree set aside on the ground that it was 
made ex parte. The learnel Judge in the 
lower Court held that the plaintiff was 
entitled to have the ex parte decree in 
.Suit No. 377 of 1912 set aside and awar¬ 
ded the claim with costs. Now it is per¬ 
fectly well recognised that it is only on 
certain grounds that the Court will en¬ 
tertain a suit to set aside a decree and 
that is, if it can be proved that the decree 
has been obtained by fraud. Otherwise 
there would bo no end to litigation. An 
unsuccessful party cannot then fils another 
suit to set aside a decree because he is 
not satisfied with it, on any other ground 
except fraud. O. 9, R. 13 of tho Code 
prescribes the course which should be fol¬ 
lowed by a party against whom a decree 
has been passed ex parte. He has to 
apply to the Court which passed the de¬ 
cree for an order to set it aside. If he suc¬ 
ceeds in satisfying the Court that the 
summons was not duly served, or that he 
was prevented by any sufficient cause 
from appearing when the suit was called 
on for hearing the Court is entitled to 
make an order setting aside the decree as 
againso him upon such terms as to costs 
payment into Court or otherwise as it 
chinks fit, or the party against whom an 
ex parte decree is passed may appeal, but 
he certainly cannot start a f«sa proceed- 
ing to set aside the decree. That has al¬ 
ready been decided in other Hign Courts 
see Warsingh Das v. Bibi /i.i/ifc*n (D 
and Puran Chand v. bheodat llai (-). 
Tne learned Judge therefore in tne Court 
below was wrong in allowing the plain¬ 
tiff's claim and the appeal must be al¬ 
lowed and the suit dismissed with cost3 

throughout. , . 

It appears in a pleading by the plaintiff 
in reply to the defendant s written state- 

—fii fl91-2737 Cil. 197 —0 1. O. 199. 

(•>) [1907] 29 All. 212=4 A. L. J. 51—(1907) A. 

W. N. 37. 
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mant that the plaintiff asked the Court 
to treat his counter-written statement if 
necessary, as an application to set aside 
the ex parte decree and re-hear the Suit 
No. 37 1 oi 1912. The Judge considered 
this question but decided that the plaint 
in the suit could not for the raison he 
gave be treated as an application made in 
time to set aside an ex parte decree under 
O. 9, R. 13. The proper course for the 
plaintiff :o fellow then was to put in an 
application under O. 9, R. 13, and ask 
the Court to excuse the delay under S. 14, 
Lim. Act and we think it is still open to 
him to follow that course and hie an ap¬ 
plication under O. 9, R. 13. For the 
present this suit was wrongly tiled. We 
may note that the suit itself was tiled 
within the time prescribed by the Limi¬ 
tation Act for an application under 0. 9, 

R. 13. 

G.P./R.K. Appeal dismissed. 
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Marten. J. 

Weld & Co. —Plaintiffs. 

v. 

Slier Ahmed Ekbal Alum 1 and another 

— Defendants. 

Original Civil Suit No. 1170 of 1919, 

Decided on *20th Juno 1919. 

Contract Act (9 of 1872), Ss. 126 and 128 

— Where los* incurred more than decreed— 
Difference cannot be recovered in third party 
notice nor can claim be split up. 

Where iu a suit under a contract or right of 
indemnity the real sum dne by the defendant to 
the plaintiff for which the latter has obtained a 
decree is less than tho real Joss incurred by tho 
defendant, the defendant c moot ask for a de¬ 
cree on a third party notice for this latter sum, 
nor can he be allowed to split up his claim 
partlv for the amount decreed, and partly for tbo 
difference between th it amount and the total 
loss, as a term of being allowed to proceed with 
third party notice, that is to say, no otuor pro¬ 
ceedings can be taken for tho difference between 
the two amounts, and tho case must proceed on 
the claim for indemnity »s regards the first 
mentioned sum, i. e., the sum for which a decrco 
h is been passed. C l> 353 0 *2] 

Judgment.—I have dealt with tho 
claim in the suit and I am now on tho 
third party notice. The claim in the suit 
has resulted in a decree for the plaintiffs 
Messrs. Weld & Co., against the defen¬ 
dant for a sum of lis. 55,000 odd. This 
sum tho defendant claims by his third 
party notice from his uncle, the third 
party, under a contract or right of in¬ 
demnity. 

I should say, at the outset, that having 
regard to certain margin moneys, approxi- 
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mately Rs. 29,000, w'uioh were provided 
by the defendant and another sum of 
nearly Rs. 5,000 which represented profit 
made by the defendant on his own pre¬ 
vious transactions with the plaintiffs, and 
which sum of Rs. 5,000 was left as fur¬ 
ther tnargin money, the real sura due by 
the defendant to tbe plaintiffs and the 
real loss inourred by the defendant is 
over Rs. 82,000. This fact is material on 
issues 2, 10 and 11 as to tbe effect of a 
certain compromise agreement of 2nd 
February 1917 between tbe plaintiffs and 
tbe defendant. 

It seemed to me, however that on the 
pleadings the defendant could not ask for 
a decree on the third party notice for 
this sum of Rs. 82,000. At any rate, he 
has not asked that, but only wishes to 
deal with the Rs. 82,000 as an answer to 
issues 2, 10 and 11. At the outset, l 
askod his counsel what he was going to 
do as regards the balance of the claim, 
viz., tbe difference botweeu the Rs 82.000 
the total loss, and tbe Rs. 55,000, the 
olaim on the third party notice. After 
consideration, counsel for the defendant 
agreed to confine his olaim to the Rupees 
55,000 as a term of his being allowed to 
proceed with the third party notice. I 
moan by that that no other proceedings 
oan be taken for the difference betweon 
the 11s. 82,000 and the Rs. 55.000. If the 
claim for the wholo Rs. 82,000 had been 
proceeded with, I should probably have 
oomo to the conclusion that there must 
bo one trial, and one trial only, for the 
whole Rs. 82,000, and that I could not 

“1 °d ‘ fc « oL 8pllt up partl ? for the olaim 
of Rs. 55,000 and partly (in other pro. 

82 0 Of)n S3 T? r thQ balftDce of tho Rupees 
. Tb ° ? asa aooordingly proceeds 

Rs 55 000 ln , 9 ,T‘ ty u aS f0gards th0 
Rs. o5,000 awarded by the decree in this 

suit aga'ust the defendant, the balance 

but wi/h 1 hQ fc °* tal 1039 be ' Dg abandoned, 

PrOVe 8U ob total loss in 
commotion with issues 2, 10 and 11 

„J. he ^Planation of these somewhat 

dInt r and e f d h Pr ^°°^ din88 i8 tbat fcbe def °U- 
dant and the third party are relative* viz 

r’i-»a 

by . Urge. body 0 ofTo'iTury .“aloe 
none of which is in any wav a 

ib really not oontradioted by the third 
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party. In my opinion, the defendant's 
story as to the fact is the correct one. 

The defendant says tbat some time 
prior to 21st May 1916 be had certain 
transactions with the plaintiffs in 
which he and the third party were acting 
in partnership, the shares being four- 
fifths and one-fiftb. The rrarnet went 
against them aicd the defendant wanted 
to clc.se. Tbe third party was averse to 
this and consequently, tbe agreement of 
21st May 1916, Ex. 4, was arrived at. 
The effect of that agreement was that the 
third party took over all outstanding 
transactions between tbe plaintiffs and 
the defendant, and for that purpose he, 
the defendant, was to act in effect as an 
intermediary between the plaintiffs and 
the third party for the purpose of giving 
orders in relation to futurodealings with 
respect to these transactions. All mat¬ 
ters were to be dealt with by the defen- 
dant, but it is quite dear from the agree- 
ment that the third party was to keep 
the defendant in funds. 

Now on that agreoment.it is contended 
by the third party, that the relationship 
of principal and agent did not exist bet¬ 
ween the defendant and the third party 
but that their true relationship was of 
vendor and purohasor or assignor and 
assignee. Even if one adopts that argu¬ 
ment, it soems to me dear on tbe face 
bf tbe document, that for oortain pur- 
poses, viz., the oarrying out of the terms 
of this agreement the defendant had to 
aot as the agent of the third party. I 
won t refer to tho clauses in detail but I 
am satisfied that to tbat extent, at any 
rate, the defendant was the agent of the 
third party. Even if that is incorrect, 
still, having regard to the fact that he 

was oarrying out these terms in pursu¬ 
ance of this agreement and under tho 

rfhinL-^K 03 of , tb ® *; hird P ar ty. he would 
V tb ‘ n h b0 ant,tled to be indemnified 

l °j? tb0 °°o s ?iuonoes. So 1 hold that 

thl ^° f » h -' f 8 ftgraamant was 'that 
the defendant if and so far as he acted 

on the instructions of the third nartv 

was entitled to be indemnified 

I do not propose to go into tho details 

^ Whioh ° n fcha iostruo- 

th« nl h,r ? parfcy ' took'plaoo with 

the plaintiffs. It is sullbient to say 

that an agreement was enterel into with 

ho plaintiffs Weld & Oo„ under which 

they were given oortain Hundis-Hundis 

to the extent of a lao and half and an. 
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other ten thousand rupees, and that it 
was the duty of the third party to find 
money to meet these Hundis. He has 
not fouud a single pie. The plaintitTs 
naturally callel for more margin, as the 
market was going against the defendant, 
but that margin was not provided by 
the third party. Eventually, the plain¬ 
tiffs closed and the Rs. 55,000, odd, is 
the result of the less sustained as at the 
closing date. 

Personally, I do not think there has 
been any real answer in this Court to 
the defendant’s claim and I think coun¬ 
sel for the third party only actel quite 
properly in stating that he really had no 
evidence from a legal point of view, to 
meet the case put forward by the defen¬ 
dant. However the third party was 
very anxious to go into the witness box 
and accordingly I allowed him to do so 
and say anything ho wanted. It was 
irregular in view of his Counsel’s admis¬ 
sions, but I thought, under the circum¬ 
stances I might overlook the irregulari¬ 
ty. Having heard his grievances, I am 
quite satisfied that there is nothing 
whatever in them. 

Now turning to the formal issues that 
have boon raised in the case I have al¬ 
ready dealt with issue 1. As regards 
issue 2, which I may take along with 
issues 10 and 11, this depends on a cer¬ 
tain compromise agreement, Ex. 1 (a). 
2nd February 1917, which was entered 
into between the plaintiffs and the do- 
fondant with reference to the present 
suit. The effect of that agreement was 
that the defendant was to pay at once 
Rs. 23,000 and as regards the balance of 
the Rs. 55,000 so much as might bo re¬ 
covered from the third party was to bo 
divided in equal shares between the 
plaintiffs and the defendant, and the de¬ 
fendant was to assist the plaintiffs by 
his evidence and he was if necessary, to 
submit to judgment in the suit and to 
bring a third party notice against the 
third party. 

Now if the result of this arrangement 
was that the defendant as agent would 
make the slightest profit out of the tran¬ 
saction then it might very well be that 
at any rate against his own principal, 
the third party this agreement could 
not stand. But when you look at it, it 
is clear that in any event, the defen¬ 
dant was bound to bo a loser for he had 
already provided the difference between 


the Rs. 82.000 the total loss and the 
Rs. 55,000 oid, claimed in this suit. 
Thi-difference the agreement does not 
touch an i accordingly he could make no 
profit. This difference arises from the 
margin money of soms Rs. 22 000 and 
his o wn personal profit on another trans¬ 
action of nearly Rs. 5,000. That was 
his own money. It has all gone. He 
will never get that hack now from the 
third party. 

Under those circumstances, I do not 
see anything fraudulent or collusive or 
against public policy whatever in this 
document and accordingly I shall answer 
issue 2 in the negative, and issue 10 in 
the affirmative and issue II in the ne¬ 
gative. 

The remaining issues I answer as fol¬ 
lows: 

3. Yes. 

4. The effeot of the agreement of 21st 
May 1916 was that as between the third 
party and the defendant, the third party 
took over the transactions in question. 

5. Yes, including the starting balance 
of Rs. 29,246. 

G. Yes. 

7. No. 

8. Yes. 

9. No. 

In conclusion, I will add that the third 
party is a tea merchant, living in Pesha¬ 
war. I do not suppose he has any real 
knowledge of cotton. In the future, I 
think he will be well advised to leave 
cotton speculations alono and to attend 

to his own business. 

G.P./R.K. Issues decided . 
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M urge p pa Basappa Gavannavar 
aintiff— Appellant. 

v. 

Kalva Golappa Totad Defendant — 
)spondent. 

Second Appeal No. 1052 of 1917, De¬ 
led on 9th November 1919, from deci- 
>n of Dist. Judge, Bijaour, in Appeal 
3. 107 of 1916. 

(a) Hindu Law—Adoption—Widow—Adop- 

>n before attaining puberty i* void and i* 
t rendered valid by subsequent conduct. 

An adoption by a Hindu widow who has not 
iched puberty is invalid ab initio, an< 

>re fact that the adopting mother when sb* 
ows older raises no objection to the a P l 
>uld not validate it. l P ° 
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(b) Hindu Law—Adoption—Widow—Per¬ 
son adopting must have attained age of dis¬ 
cretion. 

In order to bo .iblc to make a valid adoption 
the adoptiug widow must have reached such an 
ago of discretion that she must be able to 
realise the importaoco of her act, to make up 
her own mind as to the person she ought to 

adopt. 

Per Heaton , /.—A person makiog an adoption 
must be capable of volitiou of his or her own. 

[P 355 Cl, *2] 

G. S. HI ulgaonkar —(or Appellant. 

H. B. Gumaste —for Respondent. 

Macleod, C. J.— The oply question 
in this appeal is whether a girl, a Hindu 
widow, of the age of twelve who has not 
reached puberty could make a valid ad¬ 
option. Both Courts have held that the 
adoption in those circumstances was in¬ 
valid. As an authority para. 117 of Mr, 
Mayne s work, Edn. 8 has been cited. 
There Mr. Mayne says: 

"la Westeru India it is staled that n widow 
under the uge of puberty cannot adopt" 

(The authority for that is Steele, p. 48 
” est and Buhler, p.998.) The author 
continues: 

"I suppose tho reason for tho difleronco is that 

wlfuk ad °P t,0 “ is the “Ot of tbc widow, for 
whioh no authority, or consont, is required." 

It seems to us that considering the im¬ 
portance of the act of adoption, it should 
be necessary that the adopting widow 
must have reached such an age of dis¬ 
cretion that she must be able to realise 
the importance of hor act, to make up 
hor own mind as to tho person sho ought 
to adopt. There may bo circumstances 

: enab i 6 the Court to consider 

whether the widow has reaobed the ago 

o discretion. That she has attained to 
puberty may he one oiroumstanoe but in 
this oountry not necessarily the only one. 
The actual age of the widow may be an- 
°‘ h “ r . t06t aD * Probably the most im- 
the *« V 06, In thisoasel think both 
the tond 0 r ago of the widow, and tho 
fact that she has not reached the age of 
pubejty make it perfectly dear that she 

wa Jo°L COtt T P f ° tent t0 kDOW what 9ho 
. g - 11 wa wore to hold that 

tender age to make adoptions in the in 
mother grew older she raised no objeo 
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tion to the adoption, cannot in any way 
validate what was invalid ab initio. 
Therefore, I agree with tho opinion 
which has been expressed by the lower 
Courts, and think that the appeal should 
be dismissed with co9ts. 

Since this judgment was delivered, my 
attention has been drawn to the case of 
Basappa v. Shidramappa (l) and the 
cases therein cited, which are in accord 
with the conclusion at which we arrived. 

Heaton, J.—I am of the same opinion. 
In our Courts we deal with adoptions, 
not as matters of religion, l ut as they 
affect property. If an adoption were a 
matter of religion and nothing more, it 
may be that a child would be capable of 
performing the adoption validly as soon 
as she was big enough and strong enough 
to take the adopted child in her lap. 
But if we come to look upon adoptions, 
as wo do, not merely as matters of re. 
ligion, but as matters affecting property, 
then we must consider, as my Lord the 
Chief Justice has said, whether a person 
making an adoption is capable of volition 
of his or hor own. Certainly no ordi- 
nary ohild of twelve years of age is 
capable of volition of tho kind hero re. 
quired, unless he or she is a very excep¬ 
tional person. There is nothing in this 
case to suggest that the young girl invol¬ 
ved possessed such exceptional powers 
as that. I think, therefore, that the ap- 
peal must be dismissed. 

_ App eal dismissed. 

(I) [1019] 43 Bom. 481=50 1. O. 7367 
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Maoleod, 0. J. and Heaton J 

Bai Parvati Plaintiff—Appellant*. 

v. 

Dayabhai Manchharam and others — 
Defendants Respondents. 

Second Appeal No. 804 of 1917, Deoi. 

ded on 12th November 1919, from deci¬ 
sion of Joint First Class Sub-Judge, 
Surat, in Appoal No. 8 of 1916. 

<WM e U r V: W r Gift r Gifl L by Wid ° w »" d one 

fctellysc? o*. »rr .kt" 

against hor tho gift was invalid, fa U ionveyol 
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her chance of surviving her mother and suc¬ 
ceeding to the property as the reversioner: 

Ilcbl: that the gift was only good as regards 
the life-interest of the widow, is the Hindu law 
does not recognize the tnnsferof a change of 
succeeding to a reversion, an i that consequently 
the gift as regards the daughter was invalid. 

(P 356 C 2] 

B. J . Desai and T. .4. Gandhi—lot Ap¬ 
pellant. 

Jayakar and G . A 7 . Thakor —for Res¬ 
pondents. 

Maclsod, C. J.—One Rashidas died 
in ISOS leaving a widow Gulab. a son 
Ghelabhai and two daughters Parvati 
and Jekore. His property descended to 
his son Ghelabhai. On Ghelihhai s death 
his mother Gulab became his heir. Gulab 
died in 1911. In 1891 Gulab and Parvati, 
one cf the daughters, gifted two proper¬ 
ties to defendants 1 to 4, who were the 
minor sons of the deceased daughter 
Jekore, purporting to convey those pro¬ 
perties by Gulab as the life tenant and 
by Parvati as the next reversioner. After 
the death of Gulab, Parvati filed this 
suit to recover the property from the 
donees under the gift of 1891, on the 
ground that the dee! as against her was 
invalid as it conveyed her chance of sur¬ 
viving Gulab and succeeding therefore 
to the property as reversioner. 

The trial Court dismissed the suit, 
and the appeal against the ordor of dis¬ 
miss 1 was also dismissed by the First 
Class Subordinate Judge. A good deal 
of confusion often arises in oises of this 
naturo owing to the facts of the ca33 not 
being properly held in view in arguing 
the points of law which may arise. 
There may have been oircumstaoces in 
the case which would have enabled Gulab 
and Parvati together to give a good title 
to a third party of the property in ques¬ 
tion. It all depended on the manner in 
which the transaction was effected. But 
keeping strictly to the facts in this case 
at the time of the deed of gift, Gulab 
was the life-tenant, Parvati had the 
chance of succeeding to the property on 
Gulab's death if she happened to survive 
Gulab. In those circumstances the do¬ 
cument of 1S9L was executed. Gulab 
conveys her life-interest; Parvati conveys 
her chance of succeeding after the death 
of Gulab. If those interests together 
made up what may ho called a fee in 
the property donate!, then no doubt it 
would be a good transaction. But it 
cannot be said, however one looks at 


the case, that the whole of the foe was 
oonveyed to defendants 1 to 4 by 
that document. It is not a case of an 
alienation by a widow of property of 
which she is the life-tenant with the 
consent of the next reversioner. From 
such consent it can he presumed that the 
alienation by the widow was for a neces¬ 
sary purpose. The ones would lie upon 
the person disputing the alienation to 
show that it was not for necessary pur¬ 
poses. Again, the widow might have re¬ 
linquished the whole of her life-interest 
into the hands of the next reversioner, in 
which case the next reversioner would 
then become solely entitled to the pro¬ 
perty. It cannot bo said here that Gulab 
relinquished her interest in the proper, 
ties gifted to defendants 1 to 4 by 
Parvati before the gift wa9 made. 
Therefore we must consider only the 
facts as they occurred in this case. What 
defendants 1 to 4 got under the deed 
of gift was the life-interest of Gulab plus 
the chance of Parvati succeeding to the 
property on the death of Gulab. These 
were two distinct interests, and it can¬ 
not be contended that under the gift 
defendants 1 to 4 were sololy ontitlod 
to the whole of the interests in the pro-| 
perty. In my opinion toe gift was only, 
good a3 regards the life-interest off 
Gulab. 

It has been urged upon us that the 
father of defendants 1 to 4 gave con- 
sidoration for the gift by maintaining 
Gulab. Although that does not seem to 
me to affect the appellant’s argument in 
any way, there can he no hardship, at 
any rate as regards defendants 1 to 4, if 
their father maintained Gulab during 
tbo timo he was in possession of the pro¬ 
perty during GuUh’s lifetime. 

So then the transfer by Parvati in the 
deed of gift of 1891 of her chioce of sue- 
ceeding to the reversion cannot be sus 
tainod. It is certainly had under S. 6 
T. P. Act. and it would lie upon the ro3 
pondents to show that S. 6 does not 
apply because by the provisions of Hindu 
law such a transfer is recognized as 
good. But there i3 no direct authority 
on the point under Hindu law, though 
there are dicta in several oase9 which 
have been cited which clearly show that 
it is the opinion nob only of Judges in 
India, hut also of their Lordships of the 
Privy Council, that Hindu law does not 
recognize the transfer of spes suoctssionis. 
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Therefore the respondents have not satis¬ 
fied us that this transfer by Parvati of 
ner chance of succession is valid. If 
then it i9 invalid there is an end of the 
case, unless it can be argued that Parvati 
is prevented by some rule of law from 
setting up the contention that the deed 
as regards her interest is invalid. I know 
of no rule of law which can prevent a 
party from asking the Court to hold that 
a particular transaction, whioh as a 
matter of fact i9 invalid, should be bold 
to be invalid. 

There can be no estoppel on a point 
of law. The fact is that it is the duty of 
the Court, as soon as the invalidity of a 
transfer is pointed out, if it is satisfied 
that there is such an invalidity, to set 
aside the document. Therefore in my 
opinion the deed of gift to defendants 1 
to 4 was good only as regards the life- 
interest of Guiab, and waanadas regards 
the transfer of a chance whioh Parvati 
had at that time to sucoeed to the rever¬ 
sion. Therefore the appeal succeeds and 
decree of the lower appellate Court must 
be set aside. There must be a deoreo in 
favour of the plaintiff for possession of 
the property with mesne pro6ts from 
the date of the suit and costs throughout. 
Under O. 33, R. 10, the plaintiff to 
pay court.fees. 

G.P./it.K, Decree set aside. 
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Macleod, 0. J. and Heaton, J. 

Damodar Krishna Kulkarni and at 
other Plaintiffs—Appellants. 

v. 

Collector of Nasik -Defendant —Re* 
pondont. 

First Appeals Nos. 69 to 77, 79 to 8 
and 120 to 124 of 1918, Decided on 12t 
September 1919, from dooision of Dis 
Judge, Nasik, in Suits Nos. 1 to 5, 10, U 

19, 20, 24 to 27 of 1917 and 1 to 5 c 
1918. 

Jurisdiction Act (10 e 
I 8 76 ) S 4 (a)-Suit for declaralion of hen 
dit.ry title .. Vetandar Kulk.rni and for ir 
junction to retrain interference in enjo] 
men! is barred. J J 

A suit against tho Soorotary of State for 
docl.r.mou that the plaintiff. are tho horediUr 

k4r t mi °/ a viiia 8 e aoi ar ° 
v f h, Vu'" nd lor aa lojuoctio 

restraining the defendant from interfering wit: 
the enjoyment thereof by tho plaintiffs is barro 
by the provisions of S. 1 (a). Bombay Rovoou 
Jurlsdction Act. [p q 2 


Patwardhan and Y. N. Nadharni for 
B. V. Desai -for Appellants. 

Dhurandhar and S. S. Patlcar —for 
Respondent. 

Judgment.—This suit was filed by 
the plaintiffs alleging that they were the 
hereditary Kulkarni Vatandars, plaintiff 
1 holding eight annas share pnd plain¬ 
tiff 2 bolding two-anDas eight j ies share 
in tlie villages cf Purgalgaon Baswant 
and Debed cf the Nasik District ; that 
the Vahivat of the said Vatan had been 
carried cn in their family hereditarily 
for a long time since the time of their 
ancestors; hence the plaintiffs had the 
right of carrying on the Vahivat ; bub 
notwithstanding this the Revenue Officers 
of the defendant, without taking into 
consideration plaintiffs’ legal lights and 
after using undue influence and coercion 
had compelled the plaintiffs, to give con¬ 
sent to a commutation cf their Vatuns 
against the plaintiffs' will; that accord¬ 
ing to the provisions of the Vatan Act no 
such transaction could take place; any 
9uoh aot, if done, was illegal, and there¬ 
fore the plaintiffs were not bound by tho 
said oonsent nor were their rights affec¬ 
ted thereby. The plaintiffs praved that 
they bo -declared hereditary Vatandar 
Kulkarois of the villages of Pimpalgaoni 
Baswant and Dehed and that it mij_ht be 
deolared that tho plaintiffs were entitled 
to be Vatandars and entitled to the 
Vahivat of the said Vatan hereditarily as 
beforo; and for an injunction restraining 
tho defendant from interfering with fho 
Vahivat and enjoyment of the Vatan by 
the plaintiffs. 

Noti:e had been given under S. 80, 
Civil P. C., to the dofenlant. The 
period of tho notice expired on 30fch 
September 1917. Therefore the cause 
o( action arose on 30th Septomfcer 1917 , 
when the period of notioe expired. 

The plaint was rejected by the District 
Judge on the ground that the suit was 
barred under S. 4 (a), Bombay Revenue 
Jurisdiction Aot. 1876, and on reading 
the prayers of the plaint, it would ho per. 
foofcly clear that the suit did come within 
S. 4 (a), Bombay Revenue Jurisdiction Aot. 
But it has been represented to ua in first 
appeal that the plaintiffs wore really 
claiming that the arrangement between 
them and tho Rovenue Officers should he 
66t aside on tho ground of undua influence 
and ooeroion. It was pointed out to the 
appellants’ Counsel that there was no 
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prayer in the plaint asking to set aside 
tho agreement, and so long as the agree- 
“ enl s ^od, it would bo impossible for 
tne plaintiffs to obtain the declaration 
they ask for in paras, (a) and (b) of the 
prayers. It would not be possible to 
amend their plaint, because the plaint 
must correspond to the notice given 
under S. bO, Civil P.C., the object of that 
notice being that the Secretary of State 
may have knowledge of the claim made 
against him. 

It was admitted during the argument 
on other companion appeals that the 
pleadings wore stpmewhafe different, and 
that the agreement arrived at between 
the Government and the Kulkarnis is 
dated 7th July 1914. Whether the 
period of limitation is one year under 
Art. 14, or three years under Art. 91, it 
was quite clear that if the plaintiffs had 
sued to set aside the agreement, the 6uit 
would have been barred by limitation 
unless some plea had been raised in the 
plaint to avoid the bar. As regards this 
appeal and the companion appeals in 
which the plaintiffs pray merely for a 
declaration that they are hereditary 
Yatandar Kulkarnis, and that they wore 
entitled to be Vatandars and entitled to 
the Yahivat of the said Vatan heredit¬ 
arily as before we aro of opinion that 
the District Judge was right in rejecting 
tho plaint. The appeals must be dis¬ 
missed with costs. 

In First Appeal No. 75 of 1918, Suit 
No. 3 of 1917, it appears from tho Dotico 
given to the defendant, and from tho 
plaint, that the agrooment which the 
plaintiffs complain of was not made by 
the plaintiffs but by the plaintiffs’ 
grandfather. They merely state in the 
plaint that they do not agree with the 
terms but thoy aro not able to allege 
that unduo influence or coercion was 
employed in .order to get their grand¬ 
father to sign the agreement In any 
event thoy would bo suing to set aside 
an order which was made on tho agree¬ 
ment made by thoir grandfather and it 
would not be open to them to set aside 
the agreement. Therefore the suit would 
come within S. 4 (a), Bombay Revenue 
Jurisdiction Act. Even if that Act did 
not apply the suit again would be barred 
by limitation. 

First Appeals Nos. 76 and 77 stand on 
a different footing. In both these cases 
the agreements which the plaintiffs 
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object to were made between the plain¬ 
tiffs themselves and the Government 
and it was alleged that there was mis¬ 
representation, undue influence and co- 
ercion and that was alleged in the notice 
served under S. 80, Civil P. C , on the 
defendant. Apart from any other ques¬ 
tions these plaints do not observe the 
rule of pleading laid down^in 0. 6, R. 4, 
which enacts that 

“in all cases in which tho party pleiding relies 
on any misrepresentation, fraud, broach of trust, 
wilful default, or undue influence and in all 
other cases ia which^particulars may be neces¬ 
sary beyond such as are exemplified in the forms 
aforesaid, particulars (with dates and items if 
noccssary) shall bo stated in the pleading.’* 

That was enacted in order to prevent 
parties seeking to rely in their plaint on 
very vague allegations of misrepresenta¬ 
tion, fraud, breach of trust, wilful de¬ 
fault or undue influence. Then again it 
has to be admitted by tho plaintiffs that 
tho agreement which they seek to sot 
aside was made on 7th July 1914, where- 
as the plaints wore presented on 30fch 
September 1917. Therefore it would be 
no use for us to set aside tho order of 
the District Judge rejecting the plaint 
on the ground that the suit was barred 
under S. 4 (a), Bombay Revenue Juris¬ 
diction Act, 1876, as if the plaints 
were again presented, they would have 
to be rejected on the ground that on the 
facts sob up in the pleadings and on the 
face of the plaints they ‘were presented 
beyond the time prescribed by the Indian 
Limitation Act. All the appeals will 
therefore be dismissed with co3ts. 

G.P./h.K. Appeals dismissed. 

A. I. R. 1920 Bombay 358 

Marten, J. 

Dai Monghibai —Petitioner. 

v. 

Bai R imbhalaxmi —Opponent. 

Testainontary Suit No. 9 of 1920, Deci¬ 
ded on 2nd September 192'). 

Practice — Jurisdiction in testamentary 
suit—Terms of compromise partly not within 
scope of jurisdiction—Proper procedure to 
be followed stated. 

Whore in a testamentary suit the partio9 
agree on certain torni9, some of which do not 
fall within the testamentary jurisdiction of the 
Court,the propor procedure is to put all the terms 
in a schedule and to carry thorn out in the body 
of tho order so far as tho Court has jurisdiction. 
Those terms which do not fall within tho tes¬ 
tamentary jurisdiction of tho Court can rest on 
agreement and, if necessary, they can bo enfor¬ 
ced in a suit on the Original Side. [P 359 C 1,’2J 
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P. B. Va;hha—tor Petitioner. 

B. G. Mansi/f —for Opponent. 

Judgment—In this testamentary suit 
bh 0 parties have agccel on certain terms, 
ind, as frequently happens in testamen¬ 
tary suits, some of the terms are such 
as po 3 sihly do not fall strictly within 
the testamentary jurisdiction. Some un- 
doubt-ally do; but it is possible that as 
regards some of the others, they could 
more strictly be carried out in the ex- 
lercise of the original jurisdiction of this 
’Court. Too difference between these 
two jurisdictions corresponds very much 
to what would he the difference in Eng- 
lanl between the Probate jurisdiction 
and the Chancery jurisdiction. 

Qaite rcaently in this Court in the case 
of .Sumac/, In rc (1) a similar point 
arose; but there the terms, counsel agreed 
on, were oven more of what I may call 
a Chancery nature. In effect, the par¬ 
ties *ihore wanted certain directions given 
to the administrator as to how the estate 
should be dealt with and how it was 
to be divided between certain benefici¬ 
aries. When the order in that Utter 
case came bofore the Registrar, ho very 
properly drew my attention to the 
standing direction of S'r Lawrence Jen¬ 
kins given on 22nd August 190L. It is 
contained in a letter written by the then 
Registrar to the Attorneys in a parti¬ 
cular case; and it says as follows: 

“ With reforonco to your procipo to dnw up 
the coasoQt docrcj In tho above suit passed on 
the 14th instant, I beg to inform you that I can¬ 
not draw up the docreo* as specified in the terms 
save and except as mentioned in Cls. 6 and 7 
theroof. Tho Honourable the Chief Justice is 
of opinion that tho Court oxoroising testamen¬ 
tary and intestate jurisdiction can deal with tho 
questions of graut of Probate and Lottora of Ad¬ 
ministration only and nothing more; aud I have 
been directod to soo that tho consent docroo pro* 
vidiug foe moro than that should not bo drawn 
Up.” 

Now, I think I have been taking testa¬ 
mentary matters now for a considerable 
time, I suppose some two years, and this 
particular direction was not previously 
brought to my attention, although of 
course from praotioe in England I was 
quite familiar with the distinction drawn 
between the jurisdiction of the Probate 
Court and the jurisdiction of the Chan- 
oerv Court. The note I have made in 
dealing with this standing direction is as 
follows: 

(1) Testamentay Suit No. 8 of 1920. 


“ The Testamentary Registrar is quite right 
iu drawing attention to this direction of Sir 
Lawrence Jenkin>, but it must not be pushed 
too far. The English Probate Court’s jurisdic¬ 
tion is also confined to Probate and Adminis¬ 
tration -aud it has not even got the Indian ju¬ 
risdiction given by S. 90, Probate and Admi¬ 
nistration Act. Yet, it is 3 matter of common 
occurrence foe Probitc suits iu England to be 
sottled on terms that embody distribution or 
administration of the estate iu a particular way 
and which are by no means confined to tho 
more question whether Probato or Letters of Ad¬ 
ministration shall issue and if so to whom. If 
such terms are arrived at they must be all shown 
iu the decree either expressly or by reference. 
Otherwise, the decree is misleading. It roiy be 
that tho Euglish Probate Court cannot Itself 
oarry out all the terms, e. g., an application to 
the Chancery Division under the Settled Land 
Acts or in Lunacy may be necessary to effec¬ 
tuate the terms. But that does uot prevent the 
terms being set out. In the present case I think 
I havo jurisdiction to order the sale asked for 
iu pir.a. 4 and to direct the payment to the 
Accountant-General asked for by bv p*ra. 7, 
The issue was as to the person to bo appointed 
administrator and these terms are really safe¬ 
guards attached to her appointment. I was not 
compelled to appoint the widow (see Succession 
Act, S. 202 and Ss. 225 and 224).” 

" Paragraphs 5, G and 7 aro however more ap¬ 
propriate co an administration suit, and a do- 
crce could uot be made hero for administration 
sirapelieitor. That woulu bo for the ordinary 
jurisdiction on the Original Side.” 

" I think the best plan is to put the torms 
in a schedule and for tho body of the ordor to 
c\rry thourout so far as wo havo jurisdiction. 
The doubtful p\ras. 5 to 7 can rest on agree¬ 
ment and, if necessary, tboy can bo enforced 
in a suit ou the Original Side. Tho liberty to 
apply to tho Probate Court is added as possibly 
it may bo useful. I havo acoordingly sottlcd 
tho minutes oq those linos.” 

Aooordingly, in that case I settled the 
minutes as there stated, and eventually 
passed a decree accordingly. 

I propose to follow that direction in 
the present case. The consent terms 
will be embodied in a schedule, and tho 
body of the order will give directions, so 
far as I properly oan, sitting as a Judge 
of the Probate Court. I think thoso 
directions which I may properly give will 
be that the bonds when purchased in the 
name of the Aooountaat-General are to. 
be held by the Accountant-General sub¬ 
ject to the direction given in the consent 
terms, and that he is to remit the inter¬ 
est as directed in para. 3 and may vary 
the investment as directed in para 4. I 
think para. 5 may be carried out by a 
formal admission in the body of tbe de¬ 
cree. As to para. 6, I do not see any 
objection to giving directions as to what 
is to be done with these securities on the 
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deith of tho defendant nor to the consent 
coot lined in para 7. 


I accordingly direct tho decree to be 
on the lines I have inlioated. 

The minutes to bo shown to me, and I 
will certify the consent terms to be fur 
the benefit of the minors. 

I have stated all this because Counsels 
agree with ine in thinking that it is con¬ 
venient for the members of the Bar prac¬ 
tising in this Court, and also for the 
Attorneys, to know definitely what [ con¬ 
sider tho practice of this Court ought to 
bo on the pxints I have mentioned. 

G.P./r.k. Order accordingly. 

A. I. R. 1920 Bombay 360 

Macleod, C. J. and Haywvkd, J. 

Ekoba Govindshet Vani — Plaintiff — 
Appellant. 

v. 

Dayaram Narayan —Defendant—Res¬ 
pondent. 

Second Appeal No. 475 of 1917, De¬ 
cided on 5th September 1919, from de¬ 
cision of Asst. Judge, Kbandesh, in Ap¬ 
peal No. 212 of 19lf> 

Evidence Act (1 of 1872), S. 116 —Tenant 
mutt surrender tenancy and possession be¬ 
fore being entitled to deny landlord's title. 

Section 11G rests on tbo prmcplo that a 
tenant who his been let into possession cmnot 
deny his landlord s title however defective it 
may bo, so long as bo his not openly restored pos¬ 
session by surrender to his lmdlorl. [1*300 0 1] 

A tenant who wishes to disputo his landlord's 
title, must not only see that tie tonancy his 
come to an end, but that the possession which 
w.is in him as a tenant has been surrendered. 
A tenant c innot bo allowed to holdover and 
remain in possession, and then use that posses¬ 
sion as a lovor to support a case in which ho 
denies tho 1 indlord's title [P 001 G lj 

Jayakar and IP. B. Pradhan —for Ap- 
poll infc. 

P.B. Shingne— for Respondent. 

Macleod, C. J.— The plaintiff sued to 
recover possession of tho suit property as 
owner witu mesne profits at Rs. GO a 
year and costs of the suit alleging that the 
suit property originally belonged to one 
Vithoba valad Mabaroo, hia uncle. Vifchu 
died in 1832, leaving a widow Dagoobai. 
In 1903 she gifted the plaint property to 
the defendant. Tbo widow died in 1906 
and thereafter the plaintiff executed a 
rent-note in favour of the defendant. 
Tho defendant afterwards brought a suit 
for possession under the rent note and a 
decree was passed. I3ut it is admitted 
for the purposes of this suit that the 
defendant did not got possession under 
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his decree and the property is now in the 
possession of tho plaintiffs son. Both 
Courts have held that in the circum- 
stances of the case the plaintiff -is es¬ 
topped from briniging this suit. There can 
be no doubt that as long as tho tenancy 
continued under the rent-note passed by 
the plaintiff to the defendant, the plain¬ 
tiff was debarred from disputing the 
defendant s title. But it has been argued 
bof re us for the appellant that that bar 
was removed, as sood as a decree was 
passed for possession in favour of the 
defendant. If that argument were cor- 
rect, it would follow that a party who 
remains in possession of the property 
ranted could bring a suit disputing his 
landlord's title, in spite of the fact that 
the landlord had not get possession after 
the period of the tenancy had come to 
an end. In Mt. Bilas Kunwar v. Desraj 
Rmjit Singh (l) it was laid down by 
their Lordships of the Privy Council that 
S. 116, Evidence Act rests on the prin¬ 
ciple, well established by many English 
cases, that a tenant who has been lot 
into possession cannot deny his landlords 
title however defective it may ho so long 
as he has not openly restored possession 
by surrender to his landlord. That deci¬ 
sion is sufficient to destroy the argument 
which has been raised before us by the 
appellant’s Counsel. 

Now that the position of tho plaintiff 
has bean realised, an offer has boon made 
that he should surrender possession to 
tho defendant, and that then tho case 
shoull ho remanded to the lower Court 
for trial of the issue whether the plaintiff 
had given his consent to tho alienation 
by tho widow. That suggestion might 
have bean adopted if tho defendant had 
consented to the course proposed, but 
without that consent wo do not think wo 
should allow that indulgence to the 
plaintiff after four years, and after 
having the case tried in three Courts. 
The finding is that ho oannot succeed on 
tho plaint as framed. He offered to do 
what he ought to have clone before the suit 
was filed, that is to say, give possession 
to the defendant, the possession which 
was decreed in the defendant's suit. If 
wo allowed that indulgence we think 
that would open the door to similar 
action in other cases. It is necessary 
to lay down perfectly cle arly that a 
~{l) A. I. R. 1915 P. O. 96=37 All. 537=42 1. A. 

202=30 I. C. 299 (P. 0.). 
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tenant who wishes to dispute his land¬ 
lord’s title, must nob only see that the 
tenancy has come to an end, but that the 
possession which was in hicn as a tenant 
has been surrendered. We cannot allow 
a tenant to hold over and remain in pos¬ 
session and then use that possession as a 
lever to support a case in which he denies 
the landlord's title. I think the appeal 
must he dismissed with costs. 

Heaton, J. —I agree. The only reason 
why I add a few words of my own i9 that 
it may be thought that we are going 
outside the meaning of the words of 
S. 116, Evidence Act. There is no doubt 
in this case that the plaintiff became a 
tenant of the defendant, and was placed 
in possession of the premises leased by 
the landlord. That is found as a fact. 
At a later period the tenant denied the 
lordlord’s title. The landlord was com¬ 
pelled to bring a 9uit against him and he 
obtained a decree for possession. It may 
bo said therefore that the tenancy then 
came to an end, and that S. 116 as its 
words describe, only applies during the 
continuance of the tenancy. However 
we have a very oloarly expressed opinion 
of their Lordships of the Privy Counoil 
in the case of Mt. Dilas Kumvar v. Desraj 
Ran jit Singh (l). There oan bo no ques¬ 
tion but that we must accept and fol¬ 
low the principle laid down by their 
Lordships of the Privy Council. It 
matters vary little whether we regard 
that judgment as giving an extended 
meaning to the words “ during the con¬ 
tinuance of the tenancy ” U9ed in S. 116, 
Evidonoo Act, or whether wo merely 
regard the decision of their Lordships as 
an application of a principle somewhat 
widor than that which is given expres¬ 
sion to, or limited by, the precise words 
of 3 116. In either event we are bound 
to do what we are doing. If the Privy 
Counoil have extended the moanin'* of 
certain words in that section, we must 
do the same. If on the other hand they 
have merely applied a principle which 
has a wider application than is given to 
it by the mere words of S. 116, again we 
must do the same. If I am permitted a 
preference, I should say that tha Privy 
Counoil did not extend the moaning of 
the words, but acted on a principle that 
is perfectly sound and is well-recognised 
m equity. We cannot properly depart 
from that principle, although it has re¬ 
ceived a somewhat restricted applica¬ 


tion in S. 116, Evidence Act. I therefore 
agree that the appeal must be dismissed 
with costs. 

G.p/r.K Appeal dismissed. 

A. I. R. 1920 Bombay 361 

Macleod, C. J. and Heaton, J. 

Martand Trimbak Gad re and others — 
Decree-holders—Appellants. 

v. 

Daya Appaji Phatak —Judgment-deb- 
tor— Respondent. 

Second Appeal No. 47 of 1918, Deci¬ 
ded on 25th September 1919, from deci¬ 
sion of Disfc. Judge, Poona, in Appeal 
No. 9 of 1915. 

Civil P. C. (5 of 1908), O. 21, R. 72—Col¬ 
lector executing decree can grant permi»»ion 
to bid, but cannot allow decretal amount be¬ 
ing made set off—That power is reserved to 
Court. 

Wbero a docreo is transferred to a Collector 
for execution, ho h.»s powor to grant express 
permission to tbo bolder of the decreo to bid tor 
or purchase the property sold in execution, bat 
bo has no power to allow the decreo-holier to 
set off the decretil amount against tho pur¬ 
chase-money. Perm ssion to allow such sot off 
o\q only be granted by the Court whioh trans¬ 
ferred tho decreo for execution. [P 362 0 1) 

P. V Nijsurc — for Appellants. 

Macleod, C. J —In this case the de¬ 
cree was transferred to the Collector for 
execution. Under R. 91 (16) (l) at p. 105 
of the Manual of Circulars regarding the 
powers of tho Collector, the Collector 
can grant oxpress permission to tho hol¬ 
der of a decree, in execution of whioh 
property is sold, to bid for or purchase 
tho property. Provided that the Collec¬ 
tor or other officer aforesaid to whom an 
application for such permission may be 
made shall not grant suoh permission, 
unless the decree-holder intsr alia agrees 
that if the decree-holder or any one on 
his behalf becomes tho purchaser, the 
purohase-monoy shall be paid to the Col¬ 
lector or other officer executing the de¬ 
cree. 

The Collector therefore has no power 
to allow a decree-holder to set' off the 
decretal amount against the purchase 
money. The question before U9 is whe¬ 
ther the deoree-holder having received 
from tho Collector permission to bid, and 
having been declared to be the highest 
bidder, oan apply to the Court for per¬ 
mission to set off the decretal amount. 
If the sale is held in execution under 
O. 21 of the Code, under R. 72 (1), 
where a dooreo-holdor purchases with buoU 
permission, the purchase-money and the amount 
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due on the decree m\y, subject to the provisions 
oi S. 73, bo set off agiinst one another, and the 
Covirt executing the decree shall enter up satis- 
fiction of the decree in whole or in part accord¬ 
ingly." 

It would naturally follow from the 
fact that a decree-holder obtains permis¬ 
sion to bid, that he should bo entitled to 
set- off the decretal amount against the 
purchase-money, provided that there are 
no otter attaching creditors entitled to 
rateable distribution under S. 73 of the 
Code, and it appears to me that power to 
give permission to set off was not gran¬ 
ted to the Collector because the Collec¬ 
tor would not he in a position to know 
what otiier attachments there were 
against the property sold in execution, 
hut I see no reason why a decree-holder, 
after getting permission from the Collec¬ 
tor to hid, should not apply to the Court 
tor an order entitling him to a set off. 
It would naturally follow from a per¬ 
mission to bid granted by the Court it¬ 
self. Wo have been referred to a doci- 
sion of a Dench of this Court in Shriniwas 
Appachnri/a v. Jagadevappz (1). In that 
case the defendant who had applied to 
execute a decree, and whoso decree had 
been transferred to the Collector for ex¬ 
ecution, applied to the Court in the first 
place for leave to bid at the sale, and 
then for permission to set off the price 
against the decretal debt. It was hold 
that the Court had no power to enter¬ 
tain the application for leave to bid, nor 
could it permit a sot off. It is quite 
clear that the Court had no powor once 
a decree had boon transferred to the Col¬ 
lector for execution, to entertain an ap¬ 
plication by the decree-holder for leave 
to bid. 

But I do not think that the point that 
arises in this case was before the Court 
iu that case, and although there was an 
expression of opinion on the part of the 
Court that an application to sot off could 
not he entertained, that must he rea l in 
connexion with the application which 
was then made, which was primarily one 
for permission to hid. It is certainly 
unreasonable to suppose that a decree- 
holder who has obtained permission to 
bid from the Collector, should not be 
able to obtain from the proper authority 
the right to sot off which is the natural 
consequence of having received permis¬ 
sion to bid. The reason why he must 
apply to the Court is clear. The Court 

(1) 12 Bom. 021 = 10 L. C. ooJ. 


which transferred the decree for execu¬ 
tion would bo the Court which would 
know what other applications for attach¬ 
ment had been made and it would there¬ 
fore be the only authority to know whe¬ 
ther the decree-holder could set off the 
whole of the decretal amount against his 
purchase-money, or what amount he 
should pay into Court in order that there 
might he rateable distribution in favour 
of himself and other attaching creditors. 
If the Court had nob this authority to 
grant leave to set off after the docroo 
has been transferred to the Collector for 
execution, it follows that a successful 
decree-holder at the sale would have to 
pay to the Collector the whole of the pur¬ 
chase-money and might then have to 
wait a very considerable time before he 
got back the money again to which ho 
was entitled under his decree. In my 
opinion therefore this appeal should be 
allowed, and an order made giving the 
decree-holder permission to set off the 
decretal amount against the purchase- 
money, as it is not suggested that there 
are auy attaching creditors who havo ex¬ 
ecuted their decrees against this parti¬ 
cular property which has been sold. 

It follows that the agreement the ap¬ 
plicant had to make with the Collector 
to pay in the whole of the purchase- 
money becomes null and void to tho ex¬ 
tent of the set off. Tho appeal is al¬ 
lowed with costs throughout. 

Heaton, J. —I concur. There can, I 
think, be no doubt that when leave is 
given to a decree-holder to bid at an 
auction sale, a necessary consequence is 
that ho shall ordinarily bo permitted to 
set off the amount duo to him under his 
decree against tho amount ho is required 
to pay, if ho ia the highest bidder at the 
auction. That is apparent from U. 72, 
O. 21 of the Code and as iny Lord the 
Chief Justice has pointed out it has con¬ 
venience to recommend it, and great in¬ 
convenience would result from any other 
course. As the power to allow a decree- 
holder to hid at an auction sale is trans¬ 
fers 1 to tho Collector in oases of the 
kind we are considering, I should infer, 
if there were nothing to the contrary, 
that the Collector also had power to al¬ 
low a set off, because by allowing it ho 
would be merely exorcisiug wbat would 
be an ordinary and reasonable ancillary 
power in the conduct of the business en¬ 
trusted to him. There is however sped- 
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fic provision in the rules which impli¬ 
citly forbids the Collector to allow a set 
off. That is CL (16) (c). R. 91, of the 
rules which appear on p. 106 of the Man¬ 
ual of Circulars of this Court. Now is 
that limitation on the Collector’s powers 
intended to prevent a set off in such 
casQ3, or is it merely intended to provide 
that the Court, and not the Collector, 
shall allow the set off? It seems to me 
that this clause is not intended to pro¬ 
hibit a set off altogether because to do so 
is unnecessary. 

It is inoonvenient, and it is contrary 
to the general purpose of the law in 
ca- os of this hind. But the Collector is 
not the person to allow the set off, for 
the simple but very sufficient reason that 
in many oases he would not bo in a posi¬ 
tion to know whether there were other 
attaching creditors who had a claim to 
rateable distribution. That information 
is in tho possession of the Court, and I 
conoludo that as that information is in 
the possession of the Court, it is intended 
that tho Court, and not the Collector, 
should give leave to set off. It is true 
that the rule3 might have made this 
clearer. It is also true that in the case 
of Shriniwas Appicharya v. Jagadev - 
appa (l) there is an expression of opinion 
to the contrary. But that expression of 
opinion was not necessary for the pur¬ 
pose of the dooision arrived at, nor in 
that case was any mention made of what 
seems to us to be the dominating con¬ 
sideration in tho matter, and that is that 
by reason of tho possibility of rateable 
distribution the Collector is not, whilst 
the Court is, in a position to decide 
whether a set off should be allowed or 
uob. Therefore 1 agree in the order pro¬ 
posed. 

g.p./r.k. Appeal allowed . 
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Macleod, C. J. and Heaton, J. 

Annzya Madvalaya —Appellant. 

v. 

Sidaya Murgayya Salgar —Respondent. 

Second Appeal No. 27 of 1919, Deoi- 
ded on 1st February 1920, from decision 
of Dist. Judge, Sholapur, in Appeal 
No. 69 of 1917. 

• Hindu Law—Succettion — Paternal uncle** 
grandson it nearer than titter'* ton. 

Under Hindu law a paternal unclo’s grandson 
i 8*pinda f and is thoreforo a noaror 

lioir than a sistor's sou, who is only a bandhu. 

[P 363 C a] 


D G. Rao —for Appellant. 

G. P. j Murdeshwar —for Respondent. 

Judgment.—The only question in this 
appeal is whether tho plaintiff, who is 
the sisters son of Virbbadrappa, is^a 
nearer heir than the dafendant, who is 
great grandson of Virbhadrappas pater-j 
nai unole. When the succession fell in ( 
at the death of Virbhadrappa’s mother 
Nilawa, the defendant’s father was alive, 
and there can be no doubt that the de¬ 
fendant’s father, who was a gotraja sa- 
pinda, was the nearer heir than the sis¬ 
ter’s son who would only rank as a 
bandhu. The appeal is dismissed with 
costs. 

g.p./r.k. Appeal dismissed* 
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Marten, J. 

Weld <fc Co. —Plaintiffs. 

v. 

Slier Ahmed Ekbal Alimcd —Defendant. 

• and 

(Haji) Karim Elahi —3rd Party. 

Ordinary Original Civil Suit No. 1170 
of 1916, Decided on 19th June 1919. 

Letters Patent (Bombay), Cl. 12 — Third 
party proceedings are covered by Cl. 12 — 
Leave must be obtained when cause of action 
it partly outside of jurisdiction — Leave can¬ 
not be presumed for order to issue third party 
notice. 

Inasmuch as third party proceedings come 
within the description "suits of every otbor des¬ 
cription" in Ol. 12, the leavo of that Court 
must bo obtained to procood therein when part 
of tho causo of action arises outside tho juris¬ 
diction of that Court and the third party resides 
ontsido tho jurisdiction. Such leavo cannot bo 
inforred from tho fact that loavo was obtaiued 
to issuo the third party notice, as that does not 
necessarily imply that tho question was judici¬ 
ally considered. 

Setalvad —for Defendant. 

Judgment.—This preliminary objec¬ 
tion raises a two-fold point of jurisdic¬ 
tion, viz., (l) whether in this oase, the 
whole cause of action arose out of the 
jurisdiction and therefore this Court has 
no power to hear third party notice at 
all ; and (2) if part of the cause of action 
arose within the jurisdiction, then, whe¬ 
ther express leave was nob necessary 
under Cl. 12, Letters Patent, before the 
third party notice could be served. 

I am now on the third party notice, 
and have, as between plaintiffs and de¬ 
fendant already given a decree in favour 
of the plaintiffs. Tho present issue, viz., 
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No. 1, is between the defendant and the 
third party. 

On the first point, the substance of the 
Bait relates to certain cotton contracts 
on which, as [ have said, I have found 
the defendant is liable to the plaintiffs. 
As between the defendant and the third 
party the defendant s case depends on a 
right o* indemnity and substantially it 
is based on an express agreement of 2lst 
May 1910 : Ex. 4. The effect of that 
agreement was that the third party was 
to take over the cotton contracts then 
outstanding between the plaintiffs and 
the defendant, and that the defendant 
was to carry out certain instructions of 
the third party in relation thereto, and 
that the third party thenceforth was to 
he responsible pecuniarily cn these con¬ 
tracts. The third party says that the 
true relation was not that of principal 
and agent but that of vendor and pur¬ 
chaser, or assignor and assignee. Even 
assuming in his favour, without deciding 
the point that that is the true view, still 
it is clear that the contract, Ex. 4, con¬ 
templated the defendant carrying out its 
terms by performing certain acts in Bom¬ 
bay. In other words, if he came to sue 
the third party on this coutraot as he 
has now done, he would have to prove 
certain acts of his which either took 
place in Bombay, or which, by means of 
telegrams, resulted in acts in Bombay. 
What 1 refer to are the cotton transac¬ 
tions which the plaintiffs carried out in 
Bombay as the result of instructions 
.given by the defendant. It seems to me 
that, on that ground alone, a part of the 
cause of action has arieen in Bombay, 
because, to sue on the contract, it would 
be necessary for the defendant to prove 
certain operations carried out in Bombay 
by his instructions. 

Mr. Sotalvad. for the defendants, has 
taken another point, and that also seems 
to mo. as at present advised, to he well 
founded. He says, as far as the third 
party notice is concerned, a part of the 
cause of action is this very suit in Bom¬ 
bay, because the validity of a third 
party notice depends on two things, viz., 
first a hostile suit in Court, and secondly, 
a right to indemnity. The hostile suit 
he relies on is this very suit filed in 
Bombay. It seems to me therefore that 
the third party’9 objection on the ground 
that the 9 ubjoct-matter of this third 


party notice arose wholly out of jurisdic¬ 
tion is unfounded. 

Now, I come to the second point, 
which has given me rather more trouble, 
and that is, whether assuming that part 
of the cause of action arose out of the 
jurisdiction, then whether leave to serve 
this third party notice ought Dot to have 
been obtained under Cl. 12. Letters 
Patent. In considering tint, one may 
compare three classes of proceedings, 
viz., (l) an ordinary suit, where >ou add 
a defendant, (2) a suit where there is a 
counter claim bringing in a new party, 
and (3) a third party notice. Now, as 
regards Class No. 1. it seems clear that, 
under the Bombay High Court practice, 
you must obtain leave under Cl 12, Let. 
ters Patent, to sue the new defendant 
although you may have obtained 
leave, under Cl. 12 to bring the suit 
against the original defendant. Autho-I 
rity for that proposition will bo found in 
Rampartab Samrathrai v. Foolibai (l). ( 
Similarly, as regards Class 2, if you bring- 
a counter claim against the plaintiff and 
bring in as a defendant to that counter-! 
claim a new party, there, again, you 
must get leave under Cl. 12, Letters 
Patent, because, as has very properly 
been admitted by Mr. Setalvad, under 
our Bombay rules (11. 118) a counter- 
claim has the same etfecfc as a cross-suit. 
Therefore if leave would be necessary for 
an original suit, so also is it for a cross¬ 
suit. I am assuming, of course, oases 
where p\rt of the ciuse of action is out¬ 
side the jurisdiction and where the de¬ 
fendants live out of the jurisdiction. 

Now, I come to the question of the 
third party notice, Cla9s 3. This is, in 
some respects, a combination of Class 1 
and Class 2 and for this reason. The usual 
order provides that the third party shall 
be at liberty to appear at the trial of the 
action and take such part therein as he 
may be advised, and that the third party 
notice is to ho tried at the same time as 
the original suit but after it. Now, what 
is the effect of this order ? The third 
party can appear at the trial and, sub¬ 
ject to the Judge s directions, he can dis¬ 
pute the plaintiffs’ claim. This ho oould 
not do if it was merely the case of a 
cross-suit, because, in that event, he 
would have no locus standi on the hear¬ 
ing of the original suit. The third party 
therefore resembles to some dogre gji 0 
(1) [1896] 20 Bom. 767. 
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added defendant, although the plaintiff 
obtains no decree against him directly. 

. Then, when the third party notice is 
tried, it is in the nature of a cross-claim, 
namely, a claim brought by the defen¬ 
dant against the third party. Perhaps, 
to bo quite accurate, a cross-suit should 
involve a claim agiinst the plaintiff as 
well, but the analogy is near enough for 
my purpose. Therefore on principle, one 
would expect to find that it is as neces¬ 
sary to obtain leave for a third party 
notice a3 it would be if the third party 
was added as a defendant, or if a counter 
claim was brought against him as a new 
party. 

Counsels have been unable to find any 
Indian authority on the point and they 
tell me that the third party procedure 
was introduced into this Court by Sir 
Lawrence Jenkins and that other High 
Courts have not yet adopted it. Tbi 9 
may account for the lack of Indian 
authority. 

As far as the English practice is con¬ 
cerned, it is quite clear from the decision 
of the Court of appeal in McCheane v. 
Gyles (2) that under the English practice 
the leave of the Court is necessary to 
serve third party notice out of the juris¬ 
diction. Mr. Setalvad says this deoision 
depends on tho wording of the English 
bu promo Court Rules, one of which re¬ 
quires third party notices to be served 
like writs (as in our R. 127), and another 
of whioh requires leave for service of 
writs out of the jurisdiction. The latter 
rule, be says, is not to be found in our 
practice, for Cl. 12, Letters Patent, re- 
quires leave for certain suits and not for 
service of writs. 

I do not however propose to disonss the 
differences—for there are differences- 
between the English rulos as to plead- 
ings and service out of the jurisdiction 
on the one hand and the Indian rules as 
to pleadings and leave under Cl. 12 on 

haQd - Nor do r propose to rely 
on McCheane v. G u les (2) as governing 

16 19 only U80ful b Y ana - 

Bnmh 1 v B I 1 1U8t nofci °° that our 

fhe Ensli r fl h?h- h 7 0 80 faithfull Y oopiod 

in R 127 a r h f Party rul69 “ 8 t0 r0taiQ 
,. R m 127 , a r0f0ra “°e to a statement of 

a - P ^ dl ? g unknown in our Courts. 

preoades the 

(2) [1902] 1 Oh. D. 297=7, r t -- 

L.T. 1=50 W.R. 876. 7 LJ ' ° h- 183=38 
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statement of claim. In India, the plaint 
precedes the writ. 

The real point here is, I think, whe¬ 
ther these third party proceedings come 
within the description “suits of every 
description'' in Cl. 12, Letters Patent. 
Now, a3 to that, our third party rules 
will be found in Ch. 8. Rr. 127 to 133. It 
is to he observed that, under R. 128, if 
the third party does nob appear on the 
third party notice, he is to be deemed to 
admit the validity of the decree obtained 
against the defendant, and his own liabi¬ 
lity to contribute or indemnify to the 
extent claimed in the third party notice. 
Then, under R. 129, 

“where a third party makea default in entering 
an appearance in tho suit iu 'Caso tho suit is 
tried and results in favour of tho plaintiff, tho 
Judge who tries the suit may, at or after tho 
trial, pass such decree as the nature of tho caso 
may require for the defendant giving tho notice 
agaio6t the third pirty.** 

Therefore, although we do not find in 
tho third party rules, express words like 
those in R. 118 treating counter claim as 
cross suits, and, although wo have not 
got the same express provision in any of 
the Indian statutes, as is contained in 
the English Judicature Act 1873, S. 2i 
(iii), which expressly provides for third 
parties, still we have under the Bombay 
High Court Rules a form of procedure 
which is in substance a “suit" against 
the third party within the Letters Patent. 
Before the third party notice has been 
served on him, he is a free man and no 
Court can pass a decree against him. As 
a result of that third party notioe he i 9 
in peril, and may, unless he takes oortain 
steps, have a decree passed against him. 
It seems to mo therefore that, 9ubstanti- 
ally, the case falls within Cl. 12, Letters 
Patent, just as the oase of an added de¬ 
fendant or of a counter olaim against a 
new party does, and that leave under Cl. 
12 is necessary. 

This brings me to the next question 
whethor leave was. in point of faot, ob¬ 
tained. Leave in the ordinary wav was 
not obtained, that is to say, there is not 
tho usual express endorsement : "Leave 
under Cl. 12, Letters Patent.” 'But the 
Judge s order of 9th August 1917 giving 

f n 9U0 fch °, third parfcy noti00 was 
in the following form : 

‘I do order that tho defendant be nud ha u 
hereby authorized to issue a third party noti™ 
against the avid Karim Elahi Seth, Jotwlih 


standing the time to fl o hi. writton 
having expired and to servotho^nYu^T, 0 * 
by .ending it by registered poet to the nddrai “f 
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the $\i<l K*\rim El ihi Seth at Mohulla Dhalan, 
Peshawar City.” 

Here you get an express statement in 
the Judge's own order that the defendant 
is to be at liberty to serve the third 
party notice by sending it by registered 
post outside ths jurisdiction. 

It is, accordingly, argued that there 
was implied leave under Cl. 12. But. as 
I have already intimated, there are 
differences between Cl 12 and the En¬ 
glish rules as to service out- of the juris¬ 
diction, and to treat the two as the s*mo 
may be misleading. Further, my atten¬ 
tion has been drawn to the judgment of 
Candy, J.. in liampartah Samrathrai v. 
Foolibai (1). where there had been an 
order made by Farran. J., to add a party 
as a defendant. That party was out of 
the jurisdiction. Subsequently, at the 
trial, the point that no leave had been 
obtained, was raised, and it was ans¬ 
wered by saying that as tbo Judge gave 
leave to add this party, it must be in¬ 
ferred that he gave leave also under Cl. 
12. Candy, J., overruled that answer 

and said, at p. 774 : 

,4 lt cannot bo inferred that leave was then 
allowed or granted. In Jatravi Narayan v. 
Atmaram Naragan (3). West. J., was asked to 
draw a similar interence. because leave had been 
cr.anted to the plaintiff to sue as a pauper ; but 
such leave* (he said) ‘does not by any means 
necessarily imply that this particular quest,on 
was judicially considered. 

I may add that the order of l arran, 
J. will be found in Foolibai v. Rayi- 
vartab Samrathrai (4) and that the point 
as to jurisdiction does not appeal to have 
been raised before him, but that on ap¬ 
peal it was evidently present to the mind 
of Sir Charles Sargent, having regard to 
what that learned Judge said on p. 4U . 

No doubt, there is a distinction on the 
facts of the present case, because Kajijiis 

which I take, it is unnecessary to decide 
^vnioa open for future 

i -V °»>y 

that in my opinion, solicitors should 
he careful to get leave under Cl. 12 in 
express terms. If that had been done 
£e!re. of course, the point would have 

heen unarguable. , 

\ssuming, then, for the purposes of 
this case (hut without deciding the point) 
Sat the Judge’s order of 9th August 
1917 did not give the necessary leave 

(3) Cl879-8°] 4 Bom. 452. 

(4) [1893] 17 Bom. 46b. 
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under Cl. 12. it still remains to be seen 
what was done on that third party 
notice. The order, as I have said, was 
made on 9th August, and on 7th Septem¬ 
ber the usual summons for directions was 
taken out. In answer to that summons 
the third party hied an affidavit of 2Lsfe 
September 1917 and in para. 1 of that he 
said : 

“I appear ou this third party notice UDdcr 
protest and submit thn this Honourable Court 
has no jurisdiction to try the question between 
the defendant and myself as raised by the de¬ 
fendant in his written statement and in his 
affidavit of *23rd July last" 

and he went on to say : 

'*1 submit the whole of the cause of action 
between the defendant and myself arose in 
Peshawar." 

That point I have already dealt with. 
It is the first objection. This affidavit 
did Dot raise the second objection, name¬ 
ly, that if part of the cause of action 
arose in Bombay, leave under Cl. 12, 
Letters Patent, bad not heen applied for. 
That affidavit was answered by the de¬ 
fendant and the third parly put in a fur¬ 
ther affidavit of 4th October 1917. Then, 
on the hearing of the summons, the 
Judge made his order of 5th October 
1917 in which he ordered the summons 
for directions to he made absolute ; that 
the third party do file his written state¬ 
ment within four weeks, and make and 
file his affidavit of decuments, and be at 
liberty to appear at the trial of this ac¬ 
tion and take such part therein as he 
may be advised and he bound by the re¬ 
sult of the trial, and that the question oi 
the liability of the third party to indem¬ 
nify the defendant be tried at the trial 
of this action but subsequent thereto, and 
be ordered the costs to he costs in the 
cause. That was the usual form of 

Tbero is not a word said there about 
reserving the right of the third party to 
rai=e the point of jurisdiction at tbo trial. 
1 must. 1 think, on the facts and cn this 
order, assume that the learned Judge de¬ 
cided the point of jurisdiction against the 
third party. There has been no appeal 
from that order and it was made as long 
ago as October 1917. If I was now to 
decide that this Court has no jurisdiction 
to hear the third party notice, I should 
in effect be hearing an appeal, ao d rever¬ 
sing. cn appeal, the decision of Kajiji, 
which, of course. I have no jurisdiction 
to do. Further, when P -omes to the 
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further point; of embarrassment, which 
also was raised before Kajiji, J., and to 
the argument that in the exercise of my 
discretion I should decline to hoar this 
third pirty notice and leave the defen¬ 
dant to a fresh suit, I think there, again, 
I really cannot enter into questions of 
that 30ct in view of the deliberate deci¬ 
sion of the Chamber Judge made so long 
ago a3 October 1917. It will be noticed 
that in McCheane v. Gyles (2) the third 
party moved to set aside the notice and 
order anl when the motion was refused 
an appeal was presented : see pp. 289- 
290. 

I theroforo think that in substance 
this question of jurisdiction is res judi¬ 
cata, having regard to the order of the 
Chamber Judge of 5fch October L917 and 
that, accordingly, the point of jurisdic¬ 
tion which has been raised at the trial 
failed. 

I accordingly answer issue 1, viz., 
whether the Court has jurisdiction to try 
this suit between the defendant and tbo 
third party, in the affirmative, and direct 
the trial of the other issues on the third 
party notice to proceed. 

g.p./r.k. Answer accordingly . 


satisfy its?lf that tho facts found fall within 
thit section so as to give jurisdiction to the 
Magistrate. [P 367 C J] 

Setaluad with Payne & Co .—for Appli¬ 
cant. 

S. S. Patkar , Government Pleader —for 
the Crown. 

Shah, J. —This is an application for 
the revision of an order made bv the 

w 

Chief Presidency Magistrate under S.144, 
Criminal P. C. The orders under S. 144 4 
are not proceedings within the meining, 
of S. 435 of the Code as provided by sub-; 
S. 3 of that section, and are excluded, 
from tbe rovisional powers of this Court i 
It is clear however that it is open to this 1 
Court to consider whether the order cotn-j 
plained of is outside the scope of the 
section under which it purports to have' 
been made. If it is within tho scope oi 
tbe seotion, the Court cannot revise the : 
order on its merits, in other words, we! 
are not concerned with tho propriety of' 
the order if it is within tho scope of, 
S. 144. If it is outside tho scope of the 
section, it U liable to be set aside on the 
ground that the lower Court had no juris-! 
diction to make it. On this point it is 
enough to refer to the observations in 
Pandnrang Govind, In re (l). 
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Shah and Hayward, JJ. 

In re Sir Cowasjee Jehangir Ready 
Money —Applicant. 

Criminal Revn. Appln. No. 294 of 1919, 
Decided on 30th September 1919, from 
order of Chief Presy. Magistrate Bom¬ 
bay. 

(a) Criminal P. C (5 of 1898), S. 144 — 
Nuisance in existence for length of time— 
Case cannot be treated as urgent case. 

Sootiou 144 moroly provides for temporary 
ordora in urgout cases of nuisance or appro- 
bonded danger, and ought to be applied with 
duo regard to its scheme and purpose. Whoro a 
nuuunce complained of has existed for a great 
length of time, praotioally without any com¬ 
plaint, the caso oannot bo troatod as an urgent 
oaso of nuisance or approhended dangor, and 
cannot bo treated fairly and proporly as being 
within tho speoial purposo of tho section. 8 

mSZSt**!?- C ' (5 ° f 1898)> S. [ 144-P e r- 

l„r O J“ nC j" for final .etlla- 

amt-Ordw under S. 144 cannot be with- 

Tho fact that a diaputo demands a permanent 
injunction for its final sottlomont I.m 
for wiUtholdlnga tomporarv order.' [P 88* 0 2^ 

(c) Criminal P. C. (5 of 1898) S 4^5 
Revision is excluded in matters under S lid 

of S re°visional 5 OXpr 1 ° 8sI 5 r eludes «»• exercise’ 
R lAiv. 1 pow \ rB in “aHors referred to in 
S. 144 therefore, tho High Oonrt has merely to 


*- - .» .o VU „ IU „ ouo 

scope of tbe seotion must be determined! 
with referenoe to the facts, which arc 
found by the lower Court or which are' 
not in dispute, in oaoh case. With a 
view to determine that question we have 
examined the broad facts of the case andj 
heard arguments on both sides. ‘ 

Section 144 ooours in Ch.ll of tho Code. 
This chapter relates to temporary orders 
in urgent oases of nuisance or appre 
bended danger, and the seotion applios to 
oases where immediate prevention or 
spoedy remedy is desirable. Any Magis 
trate mentioned in the section may bv 
written order direct any person to 
abstain from a certain aot, if the Waeis- 
trate considers that such direction is 
likely to prevent or tends to prevent 
danger to human health or a disturbance 
of the public tranquillity. Sub-S. 6 shows 
that no order under the seotion shall 
remain in foroe for more than two 
months unless in certain oases tho Looal 
Government otherwise directs. I mav 
mention here that I express no opinion 
whatever as to whether the Loo a 
Government can makg^an^grmag^ 

(1) [1901] 25 Bom. 179=9 Bom. £,. R. 755 . 
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order under this section. The section in 
terms relates to temporary orders, and 
as the question as to the extent of the 
powers of the Local Government under 
this clause has not been argued before 
ns, and it is not necessary to express any 
opinion on the point, [ refrain from 
doing so. But I am quite satisfied that 
so far as the Magistrate? referred to in 
the section are concerned, the section 
merely provides for temporary orders in 
(urgent cases of nuisance or apprehended 
danger and that it ought to be applied 
j with due regard to its scheme and pur¬ 
pose. The scheme and the provisions of 
the section to my mind show that it is 
meant to provide for a temporary remedy 
to meet au emergency and that it applies 
to cases where the temporary orders in 
the nature of things would be appro¬ 
priate and would afford a reasonably 
adequate relief under the circumstances 
of the case. Having regard to the cir¬ 
cumstances of this case to which I have 
iadverted and which have been found by 
it he Trial Magistrate, it seems to me that 
this case cannot be properly treatei as 
an urgent case of nuisance or appro- 
headed danger, when we have regard to 
the fact that the nuisance complainod of 
has existed for a great length of time 
practically without any complaint. The 
[inadequacy of reraeiy is established by 
the fact that the order, which in terms 
purports to operate for two months, will 
leave the parties practically in the same 
position with reference to their rights 
and remedies as to the alleged nuisance 
when the period expires. 

I do not desire to 9ay anything which 
can in any way restrict the wide powers 
given to tho Magistrate under the section 
and reduce the corresponding responsi¬ 
bility laid upon him by the legislature. 
But having regard to the exceptional 
nature of the powers, it is right that tho 
scope and tho purpose of thesection must 
bo duly borne in mind in applying it to 
the facts of a particular case. The pre¬ 
sent case, it saerns to me. cannot bo 
fairly and properly treated as being 
within tho special purpose of S. 1*4 of 
the Code. On that ground it is liable to 

be set aside. 

In view of tho fact that it is a tem¬ 
porary order which will expire on the 
20th of the next month, and that during 
that time tho opponent, if so advised, 
will have an opportunity to file a suit 
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for the prevention of the nuisance com¬ 
plained of and to obtain any temporary 
relief in the suit. I have come to the 
conclusion that inspite of my opinion to 
the contrary I may with propriety ac¬ 
quiesce in the order proposed by my 
learned brother. 

I accordingly agree that tho rule may 
be discharged. 

Having regard to tho position of the 
parties and to the nature of the case, it 
is not inappropriate to express a hope 
that both the parties will act hereafter 
in a spirit of forbearance and with duo 
regard to the rights and conveniences of 
their neighbours, and that no further 
action in connexion with the nuisance 
complained of may be necessary. 

Hayward, J.— This is an application 
for revision of the order of the Chief 
Presidency Magistrate, directing tho ap¬ 
plicant to abstain from certain acts and 
to take certain order with property in 
his possession for two months in order 
to prevent a disturbance of tho publio 
tranquillity under 8. 144, Criminal P. C. 

It has been urged on behalf of tho ap¬ 
plicant that he was not tho aggressor 
and that the proper procedure would 
have been to bind over tho respondent to 
keep the peace. It has also been urged 
that it wa9 improper to pass a temporary 
order of thU nature for the settlement 
of a dispute demandiug a permanent in¬ 
junction. It was urged on these grounds 
that tho order was passed without the 
jurisdiction conferred by S. 144, Crimi¬ 
nal P. C. 

The circumstances appear to mo un¬ 
doubtedly such as to create an emer¬ 
gency requiring an immediate order so 
a 3 to prevent a disturbance of the publio 
tranquillity. Deliberate provocation 
would seem to me no less reprehensible 
than deliberate breach of the peace. It 
was to deil with that deliberate provo¬ 
cation and to prevent a probable breach 
of tho peace resulting that these particu¬ 
lar proceedings were taken before the 
Magistrate and it is difficult, in my opi¬ 
nion, to say that they wore not within 
tho wide terms of the section, which are 
as folio -vs : 

“Where, in the opinion of a Chief Presidency 
Magistrate immediate prevention or speedy ro- 
inedv is desirable, such Magistrate may, direct 
anv person to abstain from a certain act or to 
take certain order with cortain properly m n» 
possession. If such Magistrate considers that 
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each direction is likely to prevent annoyance or 
injury to any person lawfully employed, or dan¬ 
ger to health ora distubarnce ot public tranquil- 
Jity or an affray." 

It is difficult to say, on bho facts found, 
that icjo^ediate prevention or speedy 
remedy was not desirable or that the 
direction to abstain from the particular 
acts mentioned would not be likely to 
prevent annoyance to any person law- 
fully employed or prevent danger to 
health, or in view of what had actually 
happenod that there was no likelihood 


ought to he discharged, which has been 
issued by this Court. 

I should like to add njy entire con¬ 
currence with the last remark of my 
learned brother. 

G.P./r.k. Rule discharged . 
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of an affray or a disturbance of the pub¬ 
lic tranquillity. Nor, in my opinion, is 
it possible to hold that a temporary order 
ought not to bo passed merely because 
the dispute demanded a permanent in¬ 
junction for final settlement. There does 
not appear to be any such express limi¬ 
tation in the section. On the contrary 
it is provided in the last clause as fol¬ 
lows : 

,4 No order under this section shall remain in 
force for more than two months unless otherwigo 
airoctea by Iho Local Government by notifica¬ 
tion in toe Official Gazette.*' 

It would appear therefore by the last 
clause that even a permanent order would 
not be illegal under S.144, Criminal P C., 
if made in a particular manner by the 
Local Government. 

Wo have, it must be remembered, to 
take the facts as they have been found. 
It is not open to us to enter into the 
merits of the quarrel sitting here in revi¬ 
sion. We have to leave the matter entire, 
ly to the discretion of the Magistrate. 
The responsibility for preserving the 
public tranquillity has been laid wholly 
on the Chief Presidency Magistrate and 
the roviaional powers of the High Court 
have been expressly excluded by the pro¬ 
visions of Cl 3, S. 435, Criminal P C. 
We have therefore merely to satisfy our¬ 
selves that the faots found fell within 
the section so as to give jurisdiction to 
the Magistrate, as pointed out in the 
case of Pandurang Govind, In re (l) by 
Sir Lawrence Jenkins. It has already 

diT at , th ° fa ° tS h0r0 

did. strictly speaking, fall within the 
wnnVfK 9 8 , 00p \ of fcha section and it 

in 

passed withont jurisdiction by thllllZl 
Chief Presidency Magistrate under S 1 U 
Criminal P. 0. The order ought there' 
fore in my opinion, to stand and the rale 
1920 B/47 & 48 


Bhaskar Woman Deshpande —Plaintiff 
—Respondent. 

Second Appeal No. 724 of 1918. Deci¬ 
ded on 13th October 1919. from decision 
of Dist. Judge, Ahmednagar, in Appeal 
No. 19 of 1917. 

B om b «y L a n d Revenue Code (S of 1879). 
S. 74 Whether rajinamab end k»buli >a t 
form .ole deed depend, upon circumstance* 
Intention to tranafer ownerahip it necei- 
aary* 

The execution of a rajinamah and a kabulivat 
does not, in the absence of evidence, or indica¬ 
tions furnished by lapse of timo and possession 
and so forth of an intention to transfer owner- 

P.'?K COmpl v #,y lak0 3 the P ,! '« of a sale-deed. 
Each case, howovor. depends upon its own facts. 

n r , , , CP 370 Cl. 2) 

, ( . 1 trkar— for Appellants. 

.4. G. Desai — for Respondent. 

in uSu? 0 !* 1, C - J -‘ -Tha Property in suit 
in 1834 belonged to one Chinkabai. She 

mortgaged it to the plaintiffs father in 

1094. In 1894. she executed a rajinama 

in favour of her son MadhaVrao. giving 

notice under S. 74, Bombay Land Rave 

h °?'\l ° f 1879 that gha >> ad relin¬ 
quished the oooupanoy of certain survey 

numbers mentioned therein, and asked 

for the necessary mutations of names to 

tL m M 0 ^ n the racords - At the same 
time Madhavrao exeented a kabnliyat 

addressed to the Mamlatdar. and the 

properties were transferred in the Gov- 

ernment records to the name of Madbav- 

the'd !“ 1903 Madhavrao mortgaged to 

t l ; ,6n snt 1- The plaintiff brought 

decr ftn °f h ' 9 T rtgag8 iD 1910 and got a 

fn 1915 D ,° !? 19U - Ha Purchased 
in lyio. Defendant 1 got a consent 

purchaser 1 a3 5 Madhavrao ^ 1908 and 
/ UDd6r that deorea >o 1912. 
The evidenoe adduced at the trial oon- 

vinced the trial Judge that the transfer 

rio Ui r 894 rty ' t0 th ? Daraa * Jadhav, 
rao in 1894 was merely for the oonveni 

®°°® °. f Chinkabai. and he found it was 

recognised between Madhavrao and Chin! 
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kabai that Madhavrao was merely manag¬ 
ing the property for her. He finds on 
issue 3 as follows: 

“I have, therefore, to find that Madhavrao 
never professed to bo in possession and Vahivat 
as owner and that Chinkabai did not absolutely 
relinquish her proprietary right in favour of 
Madhavrao by the change of Khata to his nunc. 
The purpose of the change of Khata seems to be 
to facilitate the management of the property by 
Madhavrao. Beyond this evidence there is 
absolutely no evidence for the defendant to prove 
that Madhavrao was the owner of the lands. 
My finding therefore, on issue 3 is in the 
negative.'* 

Now in second appeal it has been argued 
that the execution of the rajinama and 
kabuliyat in 1894 must necessarily by 
themselves amount to a transfer of the 
property by Cninkabai to Madhavrao. 
But none of the authorities cited is in 


appeal in my opinion should be dismissed 
with costs. 

Heaton, J. In this case it is admit* 
ted that the appellants must fail unless 
it is shown that in the year 1891 there 
was a transfer cf ownership of the land 
in suit by Chinkabai, the then owner to 
her son Madhavrao. It is found as a 
matter of fact by both the lower Courts 
that there was no transfer of ownership, 
and that finding must be accepted by U 3 
unless as a matter of law the existence 
in the year 1894 of a rajinama and 
kabuliyat under S. 74, Bombay Land 
Revenue Code, neoessarily constitute a 
transfer of ownership. It is argued by 
the appellants that they do. The value 
of rajinama9 and kabuliyats is a matter 
which has often engaged my attention and 


favour of so unlimited ao assertion. The 
question in issue was whether such docu¬ 
ments required registration, and all that 
the ca9e3 cited can show is. that it was 
decided that tbo30 documents did not 
requiro registration, but could amount to 
evidence of transfer of the property to 
! which they related. But the Courts have 
never gone so far as to hold that tho 
execution of these documents must neces¬ 
sarily amount to a transfer, which could 
'not be rebutted by any evidence regard- 
ing the manner in which the parties con¬ 
cerned % dealt with the property. Bach 
case must necessarily depend upon its 
own facts, and in one case the Court 
might be satisfied that the parties who 
executed a rajinama and kabuliyat in¬ 
tended that the property should be trans¬ 
ferred and in another case as in this, the 
Court might find from tho evidence that 
the execution of these documents was 
merely for the convenience of the parties 
especially as in this case, whore the 
party transferring the Khftta was a 
woman. I think we must be bound by 
the findings of fact in the trial Court, 
that it was not intended by these docu¬ 
ments executed in 1894 to transfer the 
property from Chinkabai to Madhavrao. 
It follows, therefore that the property 
stood in the name of Madhavrao merely 
for the convenience of Chinkabai and 
Chinkabai was well acquainted with the 
fact. Therefore Madhavrao had no title 
and the plaintiff’s mortgage was the only 
mortgage of tho property, so that the 
plaintiff who had purchased in execution 
is entitled to the property as against 
Madhavrao’s mortgagee. Therefore the 


I see I have delivered several opinions 
on the point which appear in tho Bombay 
Law Reporter. One of the latest if not 
the latest appears in Narso Ramji Kill - 
karni v. Nagava Ishvarappa (I). For 
many years it seems to have been the» 
opinion in this Court that it was difficult 
to establish a transfer of tho kind here 
asserted, without a sale-deed; although 
even then there were indications that the 
existence of a rajinama and kabuliyat 
might possibly be a substitute for a sale-: 
deed as documentary evidence of a trans¬ 
fer. In reoent years it has, I think, be- 1 
come established that you can have a 
transfer of agricultural lands without a 
9ale deed and that a rajinama and kabu¬ 
liyat may in certain cases bo, for sub. 
stantial purposes as good evidence of a 
transfer as a sale-deed itself. But of, 
course before you can hold that a raji. 
nima and kabuliyat really do evidence 
a transfer of ownership, there must be 
either evidence or indications furnished 
by lapse of time and possession and so 
forth that there was in fact an intention 
to transfer ownership. A rajinama and 
kabuliyat do not by any means com¬ 
pletely take the place of a sale-deed., 
They only serve as documentary evidence 
of transfer if that transfer can properly 
be inferred from the totality of facts pro¬ 
ved; and these must usually at any rata 
comprise a good deal more than the raji¬ 
nama and kabuliyat themselves. In this 
case there is evidence from which both 
the lower Courts have drawn a conclu¬ 
sion that there was no intention to trans¬ 
fer ownership. It was quitei_within_th?il 
(1) [1918] 42 Bom. 859=45 I. C. 492. 
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powers to arrive at that conclusion. It 
seems to mo therefore that their finding 
that there was no transfer of ownership 
in 1894 is conclusive and that the argu¬ 
ment urged by the appellants that a raji- 
nama and kabuliyat necessarily compel 
the inference as a matter of law that 
there was a transfer of ownership is with¬ 
out good foundation. I therefore agree 
that the appeal should be dismissed with 
costs. 

G.P./r.k. Appeal dismissed' 
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Shah and Crump, JJ. 

Gang ,I ram Uari Farit and others— Ac¬ 
cused—Appellants. 

v. 

Imperator —Opposite Party. 
Confirmation Case No. 5 of 1920 and 
Criminal Appeal No 110 of 1920, Decided 
on 5fch July 1920, from convictions and 
sentences of the Sess. Judge. Satara. 

nnA qi W ACt (1 ° f 1872 >‘ S «* 8 . 9. 15 

Ton [° r t murder of particular per- 

mhtTf V nCC l ° . ih ° W that nCcuied hod 

} W ? murder., »• irrelevant 

racter adm,,$ C “" It * evidence of bad cha- 

fintVn i 0r th .° m i_ lrdorof a particular person 

vicudtom, bU tl h ‘ d "*'“»? d o£55 l »5SIt r 2i- 

S ' h, ' d beeo committed by the ac- 

Act a constitute, under S. 8. Evidence 

wh n ^^’Cou r t D l 0 v n cnn: d tr0nBth ° f eViden °° 
iDterosts of justlcT to ™^ 8r ^ oessary - in tho 
reference to two ontirelydirtiTran “ ppr9 ®‘* te »*«> 
mlttod by the accused- 181 ,1 urder3 =»m- 
effect that the 0Vld ence to the 

Of bad character and aro in the ba 6 h-, ar ? men 

nutting murders and the* thJ«f«™ ° f °° m ' 
have committod tho t ooreforo thoy must 

being tried But 6 uc“ a wh, . e ? thav »» 

* .h. Evldenca A„,' .Yd ",H £ “£S! 

Ucked, one kH^-Defth 17*7“ ,? 0r *® n * *' 

«.TSreng r-S-r"" - 

to have intended to kill D AnA 9ba11 bo tak(m 

ib ° »■ d. igd“uir - 
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(c) Criminal Trial—Retracted confesiion. 
Per Sh'ih % J. — A relractei confession carries 

much less weight than a confession which has 
been adhered to. [p 391 <j 2 ] 

(d) Criminal Trial—Evidence— Two rival 
stories of commission of crime—Falsehood of 
one story, proves truth of other. 

Per Crump, 7.—Where two rival stories is to 
the commission of a crime are mutually exclu¬ 
sive, anything which tends to show that one is 
false, must necessarily go t: prove that the other 
is truo - [l* 3 'jG C 2 ] 

(e) Evidence Act, Ss. 8 and 9 — Motive U 
that which moves one to do a particular act. 

A motive is that which moves a man to do a 
particular act. It is that which is in his mind 
which moves him to act, and whether the belief 
which produces that state of ruind is true or 
false, the motive remains the simeaud the truth 

Or f.iTsit.v c \f Koliaf If -..it.. ? 


1-7 t-T 7 l . .. V. a suneaua the trui 
or falsity of the belief is not really in question 

r • • » -r • t ^ , CP 393 C 2] 

(fl Criminal Trial—Confession can be acted 
upon though retracted. 

A confession is after all au evidence in so fir 
as it bears upon the crime iuto which the Court 
,s at the lime inquiring and circumstances cor- 
roooratmg tho confessions upon nnterUl points 
are in themselves equally immaterial.. 

whiM*” fl h °? is . something in the evidence 
which conflicts with a confession, there is nc 
reison why that confession should not b-» acted 

3-"-*-* Hi.»««-«. u£2- 

w ‘ ,i,e ,ri *‘ 

A desiro to correct a miscarriage of justice is 
uo reason for making „„ inquiry whilo \be trial 
of another ofTence is going on. unless that i* 
quiry is on matters directly connected with t 
crime actually under trial. [ P * 

(h) Evidence Act. S. 9-Per,on nam 

duct “ b,cond,n 8-He c,n explain 

tho commission °f * crime 
who»o name is mentioned as a n.micioi 

s indled ab „ SC0Qd9 ’ his conduct shows .flftt fi 
IS indeed concerned in tho crime 

anything which tends to explain his «?£dS 

™ l l“ . ,ShC 1 8 a motivo °thor than a guilt "co^ 
science, is relevant under S. 9, Evidence Act 

A - A - Ap- 

s. S. Patkar—tor tho Crown. 

Shah, J.— This is really an extraordi 
nary case The record of the ease is 
exceptionally heavy. I n the lower Cou It 
there had been 72 hearings, nearly 200 

150 U St 8 f Were PUt ‘ n and “ore than 

thn kl?? 1 , ® xam,D0d - 1° this Court 

the heanng of the oase has taken nearly 

8 days. The main story for the proseou- 

tion is very unusual But the most 

aions in two murder oases false stories. 
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were put forward, that in one of them 
really innocent persons were convicted, 
and that it is necessary in the interests 
of justice Co revise the conclusions reached 
hy this Court in the case in which 5 out 
of 6 accused were ultimately oonvictel. 

The charges against the eleven accused 
persons in this case relate to the murder 
of one Dadu Parit. All the accused were 
charged with having conspired to bring 
about the murder of this Dadu under 
S. 120-B, *1. P. C. Accused 2, 8, 9 and 
10 W6re further charged with the mur¬ 
der of Dadu under S. 302, and accused 1 
and 7 wore charged with being present 
at the murder under Ss. 302 and 114. 
I. P. C. A charge under 118, I. P. C., 
was added against accused 3 and 6 at 
the close of the trial. The accused 
wore tried by the learned Sessions Judge 
of Satara with the aid of assessors. 
One of the assessors found all the charges 
proved against all tbo aocused; the 
other assessor agreed with regard to 
all the accused except accused 3 and 6, 
with regard to whom he was of opinion 
that they were guilty under S. 118, and 
not under S. 120-B, I. P. C. The learned 
Sessions Judge came to the conclusion 
that all the charges against all the ac¬ 
cused except accused 3 and G wore made 
out; and as to accused 3 and 6 he was of 
opinion that they were guilty under 
S. 118, I. P. C. He passed separate sen¬ 
tences against the other accused who 
were charged with more offences than 
one. In the result aocused 2, 4, 5 and 7 
were sentenced to transporation for life 
and aocused 1, 8, 9, 10 and 11 were sen¬ 
tenced to death subject to confirmation 
by this Court. We have to consider the 
ease in connexion with the confirmation 
of the death sentences and the appeal 
preferred by all the accused except ac¬ 
cused 3 and 6. Accused Nos. 3 and 6 
were sentenced to short terms of impri¬ 
sonment, and they have not appealed to 

thisCourt. . ,, 

We have heard arguments on noon 

sides. At tbo outset I desire to acknow¬ 
ledge the assistance which this Court has 
received in the consideration of this case 
from the judgment of the lower Court, 
which throughout boars the impress of 

care, clearness and patience in the pre¬ 
sentation of the case. I also desire to 
acknowledge the assistance which wo 
have received from the arguments urged 
on both sides, particularly on behalf of 


the appellants. It is a matter of satis- 
faction to find that all that could be 
urged on behalf of the appellants and on 
behalf of the Crown has been put before 
the Court, and that in dealing with such 
a huge record we have been assisted with 
full arguments on both sides. 

I shall first state the essential part of 
the story for the prosecution. That story 
is that on the morning of 30th August 
1918 (Friday) at the house of Shripati, 
accused 11, in the village of Shigaon, all 
the accused, the two approvers, Mahadu 
and .Nana, and the two Mangs, Santu 
and Yesu, met. There wore also present 
Bala Ashte and Rama Satu. There 
Gangaram, accused 1, suggested that in 
order to run in their enemies they should 
arrange to kill his brother Dadu and that 
he was quite willing to help them in that 
task. The object of the murder was 
partly personal to Gangaram and partly 
common to the cospirators. The con¬ 
spiracy in the main is said to have been 
formed with a view to implicate some of 
the enemies cf some of the accused on a 
false charge of murder. In the morning 
the idea suggested by Gangaram is said 
to have been generally accepted, and the 
details wore left to be settled in the eve¬ 
ning. Before they met in the evening, 
it is said that Shripati in company with 
some of the accuse! wont to persuade 
Dadu to accompany Gangaram to the 
Sangli Bazar on the following day. The 
idea was to murder Dadu when Ganga¬ 
ram and his brother would return from 
the Sangli Bazar, where they were ex¬ 
pected to go on Saturday and to pass by 
the Samdoli Nalla on their way back in 
the early morningof 1st September (Sun¬ 
day). It is said further that after Shri¬ 
pati persuaded Dadu to accompany Ganga¬ 
ram, practically the whole party agam 
met at the house of Shripati at night and 
settled the details. Santu Bagdi was pre¬ 
sent then, and aocused 7 was not present. 
In pursuanoe of this conspiracy, it is said 
that accused Gangaram with bis brother 
Dadu, the approver Mahadu and the 
two Mangs left Shigaon for Sangli. The 
occasion for this visit was said to be 
that Dadu had lost a bullock a short 
time before thU and was in need of 
one bullock. He was not prepared to 
pay the price which Gangaram asked lor 
one of hi 3 bullocks, which he had for sale. 
The idea was apparently to have it 
ascertained in the Sangli market whether 
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Dadu could make a more profitable bar¬ 
gain or whether the price which Ganga- 
ram asked for bis bullock was fair. Ac¬ 
cused 7, who is said to have been present 
in the morning meeting at the house of 
Shripati, was not present in the evening. 
He said that he had to go to Arjunwadi 
and that he would meet the party at 
Sangli. Accordingly accused 7 is said 
to have left Shigaon on Friday and 
joined Gangaram and Dadu and their 
other companions at Sangli on Saturday 
in the afternoon. The party, consisting 
of the two brothers, the two Mangs, the 
approver Mahadu and accused 7. left 
Sangli in the evoning and after crossing 
the river stayed at Sangalwadi for the 
night. Ail of these persons except ac¬ 
cused 7 stayed in the house of ono 
Usman and accused 7 went to a relation 
of his. E*riy in the morning all of them 
left Sangalwadi for Shigaon and some¬ 
time between 4 and 5 A. M. they reached 
the Samdoli Nalla, which is nearly half 
way between Sangalwadi and Samdoli. 
In pursunco of the scheme which was 
formed, accused 2, 8, 9 and 10 and the 
approver Nana are said to have left Shi¬ 
gaon in the evening of Saturday, 31st 
August, for the Samdoli Nalla and to 
have waited in the Nalla for the party 
to reach from Sangalwadi on their way 
to Shigaon. 

As soon as the party reached there, in 
accordance with the scheme, the ac- 
used 2, 8, 9 and 10 attacked Dadu and 
killed him on the spot. Some slight in¬ 
juries wore also caused to Gangaram, in 
order to make it appear, it is said, that 
Gangaram was the object of the attack 
and that the brother of Gangaram was 
murdered on account of enmity with 
Gangaram or on aooount of being mis¬ 
taken for Gangaram by the assailants. 
While this attack on Dadu was going on, 
accused 1 is said to have kept a watch on 
the Sangalwadi side of the Nalla to keep 
away those who might pass by the Nalla 
on their way baok from Sangalwadi to 
Shigaon or to any other place on that 
side. It is said that two witnesses, 
named Ganu and Rau, arrived there and 
accused 1, 8, 9 asked them to turn baok 
and that they turned baok in fear and 
went to their respective places, Shigaon 
and Bahadule, aoross the fields. The ac¬ 
cused 2, 8, 9 and 10 and the approver 
Nana, who formed the party which had 
left Shigaon for the murder of Dadu, at 


once hastened back to Shigaon. Ac¬ 
cused 1 and the two Mangs remained in 
the Nalla and Mahadu went to Samdoli 
to give information to the Patil. 

This is the story for the proseoution in 
its essentials. The case for the Crown 
is that Dadu was murdered by some of 
the accused in pursuance of the con¬ 
spiracy which was formed among all 
the accused. In order to explain however 
how these accused came to entertain the 
desire to murder a brother of one of 
their own party, it is said that accused 1 
and 7 to 11 really were old associates 
and in order to explain the old associa¬ 
tion, the prosecution rely upon certain 
broad events prior to.lanuary 1918, dating 
so far back as 1912, I shall state these 
events briefly, even though all the evi¬ 
dence relating to these incidents may 
have at the best a remote bearing upon 
the case in order to explain the prosecu¬ 
tion story. It is said that in 1912 secu¬ 
rity proceedings under Ch. 8, Criminal 
P. C., were initiated against Shripati, 
the present accused 11, Yesu, the present 
accused 7, Gulmya, an important witness 
in the case, Santu Bagdi, also an impor¬ 
tant witness in the case, Santu’s brother 
Vithu and Dnyanu Naga. Those pro¬ 
ceedings terminated on 28th February 
1912 in an order against all these per¬ 
sons requiring them to furnish security. 
In these proceedings among other persons 
Dhondi Murari, Nana Gundi, Dnyanu 
Hari, Ganu Hari, Sakharam Daulat and 
Gangaram Parit gave evidence against 
Shripati and his associates. The pre¬ 
sent acoused 9 and 10, Dadu Govinda 
and Balu Dosai, gavo evidence on behalf 
of the defence in those proceedings. Soon 
after this there was a ease relating to 
the theft of grass. The proceedings in 
this oase were initiated at the instanoo 
of Garni Hari, and in that case tho ac¬ 
cused were Shripati and Yesu. They were 
found guilty and sentenced to pay sub¬ 
stantial fines on 30th April 1912. In res¬ 
pect of this very theft proceedings were 
intended to be taken against one Sakha¬ 
ram Goviud, who is a distant relation 
of Shripati; but as he was not found 
at the time, they could not be insti¬ 
tuted against him. Ultimately Sakharam 
Govind was charged with theft and was 
discharged on 9th February 1914. It is 
part of the proseoution case that there 
were differences between Shripati and 
Yesu on the one hand and Sakharam 
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Govind on the other as to the share to 
be paid by Sakharam in the fines which 
Shripati and Yesu had to pay under the 
sentence passed against them in April 
1912. 

The next incident relates to the mur¬ 
der of a young daughter of Santu Ba^di. 
Apparently, according to the case then 
put forward, there was a ‘maramari’ bet¬ 
ween Santu Bagdi and bis brother Vithu 
and some of the accused who were 
charged in that case; and in the oourse 
of Chat maramari the daughter of Santu 
who was being taken by Vithu, was said 
to have received injuries of such a cha¬ 
racter as would make the offence culpa¬ 
ble homiside not amounting to murder. 
It may be mentioned that this incident 
of the ‘maramari' is said to have taken 
place soon after some security proceed¬ 
ings were apparently initiated against 
Santu. The result was that five persons 
were charged and tried in connexion 
with the injuries received by the girl, 
who died as a result of those injuries. 
Tho«e five persons were Nana Gundi, 
Sakharam Daulat, Dondi Murari, Hari 
Bande and Gangaram, the present ac¬ 
cused 1. The case however was not 
established against these accused and in 
the result they were acquitted, though 
it was observed by the trial Judgo that 
in fact there was a maramiri’ between 
the c.vo pirtie3 as allege! by the 
prosecution and that the injuries to the 
girl were caused by some of the accused 
in that case. All these five accused, it 
may be noted, had given evidence against 
Shripati and his associates in the secu¬ 
rity proceedings. The present case for 
the prosecution with regard to this in. 
cident is that the whole case was false 
and that in fact the girl was murdered 
by some of the persons concerned as 
witnesses on behalf of the prosecution 
in that case and that a false charge was 
laid against those accused who were 
believod to be the enemies of Santu 
Bagdi and his other companions. I men¬ 
tion this only as a part of the prosecu¬ 
tion story. It may be mentioned here 
that though Gangaram the present ac¬ 
cused l, was one of the acoused then, 
according to the present prosecution 
case he had really been reconciled soon 
after with Shripati, and that in fact he 
had become his associate. The decision 
in the Bagdi case was on 2nd March 
1915. 
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The next event relates to Gangu's 
murder. On 16th October 19L5, which 
was the night preceding the Dasara day 
of that year, it is said that Shripati and 
his then companions attacked one Vishnu 
Patkar jn the procession which was pas¬ 
sing that night by the house of Shripati. 
It is said that Shripati had a grudge 
against Vishnu Patkar in connexion 
with the roll call which he had to at¬ 
tend when Vishnu Patkar was in charge 
of the police patil’s work. Vishnu Pat¬ 
kar was assaulted and it was then said 
that certain persons, whose names I 
shall presently mention entered the 
house of Shripati, two of whom attacked 
Shripati and the other four murdered 
Gangu the widowed sister of Shripati. 
The six persons charged with reference 
to the murder of Gangu and the attack 
on Shripati were Dhondi Murari, Sakha¬ 
ram Govind, Ganu Hari, Dnyanu Hari, 
Tatya Anna Desai and Babaji Bahiru. 
In the result these six persons were 
tried by the Sessions Judge of Satara 
and convicted of the offences with which 
they were charged. Dhondi Murari was 
sentenced to rigorous imprisonment for 
Seven years, Sakharam Govind was sen¬ 
tenced to three years’ rigorous imprison¬ 
ment and the other four wore sen¬ 
tenced to transportation for life. Among 
the witnesses who were put forward in 
support of the then prosecution story, 
there were four persons who had turned 
roun! aal refused to support the prose¬ 
cution story at the trial. Those wit¬ 
nesses were Sakharam Gurav, Abdul 
Chand, Ahmed Korbi and Dnyanu 
Ramoshi. 

The only witness who supported 
the prosecution case over and abovo 
Shripati was Gangaram, the pre¬ 
sent acoused 1. The evidence of Shri- 
pati and Gangaram was believed then, 
with the result which I have already 
stated. The acoused appealed to this 
Court and in the appeal Sakharam 
Govind was acquitted but the convictions 
and sentences of the others were con¬ 
firmed. The caso of Dhondi Murari and 
others was decided by the Sessions 
Judge on 10th January 1916 and the ap¬ 
peals were decided on 30th Maroh 1915. 
The present case for the prosecution is 
that this case was entirely false and 
that in faot Gangu was murdered by 
Shripati and his associates, and that in¬ 
juries on Shripati were deliberately in- 
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flicbed to make ifc appear that he was the 
object of attack and in order to give a 
point to his evidence which he wanted 
to give at the trial against his enemies. 
The proceedings with regard to the 
assanlt on Vishnu Petkar were taken up 
soon after, and on 5th April 1916 six 
persons, who were accused in that case, 
ware convicted and sentenced to pay 
small fines. Those six persons were the 
present accused 1 and 7 to 11. It is 
part of the proseoution story that there- 
a ftor Shripati continued to trouble Vishnu 
Fetkar and the then patil of the village, 
and it is claimed for tho'prosecution that 
as a result of the troubles created by 
Shripati, Vishnu Petkar had actually to 
leave the village. I do not desire to 
refer to the minor incidents during the 
years 1916 and 1917, and there is none 
of any real importance. Hero olosos the 
first part of the prosecution story as to 
the early association of some of the ac¬ 
cused. Those incidents are referred to 
for the purpose of showing the enmity 
between some of the present accused and 
sorno of those persons who were falsely 
charged in the present case in the first 
instance and also to show the association 
of Shripati and some of the other accused 
in this case. 

The events which immediately pre¬ 
ceded the formation of the conspiracy in 
question began in January 1919. In that 
month there was a quarrel between 
Sakharam Garav on the one hand and 
Shripati and some of his associates on 
the other. It is said that this Sakharam 
Gurav had refuse! to give evidence on 
behalf of the proseoution in this case 
relating to Gangu's murder and that 
Shripati had a grudge against him on 
that account. About this time Sakharam 
Gurav is said to have behaved impro¬ 
perly with a female relation of one 
Dnyanu Koli and that Dnyanu Koli 
sought the protection of Shripati. As a 
result on 21st January, when there was 
a fair at Bhendavod, some of the present 
accused, including aoousod 11, beat 
Sakharam Garav. A few days after on 
31st January there was a fair in the ad¬ 
joining village of Letavde and Sakharam 
Gurav, finding the present accused 1 
alone, beat him, because he bad beaten 
him on the previous occasion. This news 
is said to have been communicated at 
Shigaon to Shripati Bala, and while 
Sakharam Gurav and some of his compa¬ 


nions and Gangaram were returning to 
Shigaon from the fair, they passed by 
the side of the hut of Gulmya. This Gul- 
mya is the same man as was charged 
along with Shripati in the security pro¬ 
ceedings in 1912; and about this time ho 
used to live in a hut near Shigaon on the 
way between these two villages. Near 
his hut Gangaram tried to beat Sakha¬ 
ram Gurav and his other companions 
beat Gangaram. Gulmya did not help 
Gangtram, and when Shripati and his 
other companions came up there and 
whea they tried to beat Sakharam Gurav 
Gulmya actually interfered and protec¬ 
ted Sakharam Gurav. This incident is 
sud to have incensed Shripati against 
Gulmya. I may pause here to mention 
that Gulmya was formerly an associate 
of Shripati, that he was a man of daring 
nature and that according to the present 
prosecution story be had helped in arrest¬ 
ing an outlaw in the adjoining Kolhapur 
territory. Shripati was aware of his 
strength and his nature, and he was 
afraid in his mind of the growing differ¬ 
ence between him and Gulmya. I may 
also mention that after the Bagdi mur¬ 
der case Santu Bagdi is said to have left 
Shigaon and gone to live at Akhalkop. 
Saotu Bagdi apparently kept well with 
Shripati on the one hand and with Gul¬ 
mya on the other. 

The next incident, which is relied upon 
by the proseoution, is the quarrel bet¬ 
ween Sbripati and Gulmya. Aftor this 
incident about Sakharam Gurav about 
the end of January Gulmya was actually 
called by Sbripati; and it is said that 
at that ti no Gulmya was not persuaded 
in the least to Shripati’s side, and that 
there was a quarrel between the two. 
This incident, it is said, created a desire 
in the mind of Shripati to strengthen his 
party, and with that viesv he used to 
arrange for Bbajan parties at his plaoe 
at Shigaon. About this time, either as 
a result of the attraction afforded by 
Rhajan parties or otherwise, aooused 2, 
3, 4, 5 and 6 are said to have joined 
Shripati’s side. Sakharam Garav is said 
to have gone over to th9 side of Shripati 
out of fear. Soon after this, it is said that 
all the present accused with some others 
including Sakharam Gurav, actually went 
from Shigaon to Akhalkop with a view 
to take an o*th at Audumbar, whioh is a 
Wadi near Akhalkop on the banks of the 
Krishna river. It is said that the whole 
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pa-rty, i. e., all the present accused and 
the two approvers, actually took oaths 
oi fidelity. It is said for the prosecution 
that while the party was on their way 
to Audumbar, accused 11, Shripati ac¬ 
tually suggested that something ought to 
be done to get at Gulrnya and that it 
was with a view to secure the assistance 
and co-operation of the whole party that 
this oath was to be taken at Audumbar. 
This was on 4th March 1918. After this 
oath incident an application (Ex. 130) 
was made by Shripati on 12th March 
1918 to the Assistant Superintendent of 
Police. In this application there is a 
reference to the attack on Shripati and 
the murder of Gangu, and it is said that 
the relations of those persons who wore 
then prosecuted and sentenced wore 
planning to murder him and that actu¬ 
ally they had taken vows for that pur¬ 
pose and had formed a conspiracy. Among 
the names mentioned in that application 
are to be found three persons who were 
ultimately charged in the first instance 
in this case with reference to Dadu’9 
murder, and. according to the prosecu¬ 
tion case, falsely. Those three names 
are Bala Chandra Baudo, Bala Babaji 
Pafcil, and Keshav Tatya Patil. 

The name of Sakharam Govind, who 
was at the time on terms of enmity with 
Shripati, was mentioned. The witnesses 
mentioned in this application by Shri¬ 
pati on his behalf iu support of his al¬ 
legation in the petition are soma of his 
associates and some others. It is stated 
in the application that ho was not con¬ 
fident that all the persons mentioned as 
witnesses will correctly state the facts. 
The prosocution version about this ap¬ 
plication i9 that it was only an indica¬ 
tion of what Shripati’s own intention 
was against his enemies, and the defence 
version is that in fact Shripati and his 
associates were in danger at the time 
from the relations of those persons who 
were convicted in the case relating to 
Gangu s murder. As a result of this ap¬ 
plication some inquiry wa9 made, but 
finally undertakings from two sots of 
persons were takeD. Those undertakings 
aro Exs. 230 and 231. These were taken 
on 31st March 1919. The undertaking 
is that 

"noue of tho * signatories will do any act 
against law or religion or commit any deed 
whatever which is likely to causo shock to the 
life or honour of any person (against the people 
of Shigxon).*’ 
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Among tbe signatories on the side of 
Shripati were ail the present accused 
except accused 4, 5 and 8. The two ap¬ 
provers aud Sakharam Gurav also had 
signed this undertaking. On the other 
side there were several signitories, in¬ 
cluding Gulrnya and most of the persons 
who were suspected in tho application by 
Shripati on the ground of relationship 
with the persons convicted in Gangu’s 
case. 

The next incident relates to the mar¬ 
riage of Sakharam Govind, who bad lost 
his wife some time back. This Sakha¬ 
ram Govind was one of the accused in 
Gangu’s case and was ultimately ac¬ 
quitted. It is said that Shripati did not 
wish that Sakharam Govind, who was a 
distant agnate, should re-marry. A match 
was arranged between Sakharam and a 
girl of Kanegaon. It is said that Shri¬ 
pati and his associates took particular 
trouble to have this match broken off. 
It was in fact broken off aud Sakharam 
Govind sought the assistance of Gulrnya. 
With the help of Gulrnya a match was 
arranged with a girl at Aitavde. This 
iucident seems to have given fresh impe¬ 
tus to the feeling of Shripati both against 
Gulrnya and Sakharam Govind. It is a 
part of tho prosecution case that this 
Sakharam Govind wa9 advised by his 
relations to make up with Shripati, and 
it wa3 only a few days before tho actuaL 
murder of Dadu that Sakharam Govind 
and Shripati were reconciled. 

Then in July of that year a beam was 
stolon from the house of one Lakhu in 
this village. Lakhu was apparently a 
poor man and with the assistance of 
Gulrnya he lodged a complaint in res¬ 
pect of this theft against Gangaram, who 
was said to have stolen tho beam. An 
attempt was made to search the house 
of Gangaram. but ho fiatly refused to al¬ 
low any search being taken. Ultimately 
after some time when tho search was 
taken, the beam was found in tho adjoin¬ 
ing house of a Jangam. This case was 
a source of trouble to Gangaram and 
through him to Shripati, who is said to 
have tried his best to find some way for 
Gangaram out of tho difficulty. With 
that viow there was a sort of compro¬ 
mise between the parties and on 11th 
August actually a compromise applica¬ 
tion was put in, which proceeded on the 
basis that this beam was in fact sold by 
Lakhu to Gangaram, that Gangaram had 
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not paid the price of this beam and that 
therefore Lakhu had charged him with 
the theft of the beam, though in fact the 
beam was voluntarily parted with in 
favour of Gangaram oy Lakhu. Before 
this however Gangaram had mide a 
statement to the Police Patil on 22nd 
July, in which he stated that some of 
his enemies actually tried to thrust the 
beam in question through a hole in the 
back wall of his house. In brief his 
statement was a complete repudiation 
of the charge of theft. After the com¬ 
promise the Sub-Inspector reported that 
the case of theft might b9 dropped ; but 
the Assistant Superintendent of Police 
declined to allow the proceedings to be 
dropped and directed that the oaseshould 
be proceeded with. This was on 24th 
August ; and the Sub-Inspector issued 
orders to arrest Gangaram in pursuance 
of this direction. This was on 25th 
August, juit a few days before the con¬ 
spiracy in question is said to have been 
formed with a view to murder Dadu. 

In point of time the sequel of this case 
come3 after the main event of the pro¬ 
secution story. Bub I may finish all re¬ 
ference to this theft case hero by stating 
that ultimately the case was tried and 
decided in December, with the result that 
Gangaram was discharged. The state¬ 
ment that Gangaram then made in de¬ 
fence was nob that there wa9 any kind 
of purohase of this beam by him from 
Lakhu, but that it was a false case and 
that he was innocent of the charge. By 
this time the proceedings in respoot of 
Dadu’s murder had commenced against 
those persons whose names were men¬ 
tioned in the first instance by Ganga¬ 
ram, to which I shall presently come, 
and who ware then absconding or under 
arrest, with the result that at the time 
the case was tried Lakhu had no wit¬ 
nesses on his side. The result under the 
circumstances was in favour of Ganga- 
ram. It would appear form all the papors 
connected with this case that probably 
the truth was to be found in the first 
statement made by Lakhu by way of 
complaint. But anyhow the bearing of 
this theft case is that about this time 
matters had come to a head between 
Gangaram and his associates on the one 
hand and some of those persons who 
were believed by them to be their ene¬ 
mies and who were helping Lakhu on 
the other. 


However before this compromise ap¬ 
plication was made on 1 It a August.it 
is said for the prosecution that some of 
the villigers had gone to the polico and 
complained that Shripati and hi9 asso¬ 
ciates were moving about in the village 
with axes and other instruments in their 
hands and flourishing them on the village 
roads and that they were causing terror 
to them. This was apparently in the 
beginning of August ; and on 3rd August 
an application was made, which was 
actually signed by Shripati, Dadu 
Govinda, Balu alias Ramrao Hindurao 
De3ai and Bahiru Hari Patil, i. e., ac¬ 
cused 11, 9, 10 and 3 respectively, and 
whereon the signatures of some others 
were made by Ramrao Hindurao, acoused 
10. Among the persons whose signa¬ 
tures were made on the application by 
mark were accused 2 and 4 and the two 
approvers. Accused 1 and 5 to 8 had 
not signed the application. This appli¬ 
cation was made to the Collector of 
Safcara. In that application it is sug¬ 
gested that several persons, including 
Gulmya, Dadu Daji, Bala Chandra Bande 
and Sakjiaram Govind, actually met and 
conspired for the purpose of murdering 
the signatories to the application. It 
was also suggested in that application 
that a fund was being raised by some of 
those persons, who were members of the 
conspiracy alleged in that application, 
against Shripati and his associates. 
There is a prayer that bandobast should 
be made so that they could move about 
freely, the burden of the complaint being 
that their movements were considerably 
restricted on account of the great fear 
creatod in their minds iu oonsequence of 
the alleged conspiracy. 

This application apparently was taken 
notice of really after the material time, 
*• ?•» when the second investigation in 
this case oommenoed. The case for the 
prosecution is that this application was 
false in fact, so far as the allegations 
were concerned, and that it was made by 
the aooused with a view to oreato evi¬ 
dence in their own favour when they 
oarned out the scheme which, it is 
said, they themselves had in view. It 
may be mentioned here that after this 
application an attempt was made with 
reference to the theft case to get at 
Lakhu and to threaten him to com. 
promise, and it was as a result of 
those efforts, it is said, that Lakhu pro- 
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seated the compromise application on 
11th August. 

This really finishes the account of the 
incidents which immediately preceded 
the formation of the conspiracy in ques¬ 
tion and it is claimed for the prosecution 
that all these incidents really led to con¬ 
siderable estrangement between Shri- 
pati and his associates on the one hand 
and Gulmya and some of the relations 
of the persons who were convicted in 
Gangu’s case on the other hand. I have 
already stated the prosecution story 
relating to the conspiracy formed on 
30 th August, the visit of Gangaram, 
Dadu, the two Mangs and the approver 
Mahadu to Sangli and their return back 
on the same date at Sangalwadi with 
accused 7, and the actual murder of 
Dadu and the injuries caused to Ganga¬ 
ram in the Samdoli Nalla on the early 
morning of 1st September. 

I shall now briefly refer to the inves¬ 
tigation which immediately followed 
the murder of Dadu. It may be men¬ 
tioned here that this Samdoli village is 
in the Tasgaon Taluka and it is isolated 
from the rest of the Taluka by the Na¬ 
tive State territory. It is in charge of 
the Sub-Inspector of Palur in the Tas¬ 
gaon Taluka. Shigaon is situated in the 
Walwa Taluka and is about eight miles 
away from Samdoli. The Nalla which 
runs partially along the road from San¬ 
galwadi to Samdoli is situated about a 
mile and a half from Samdoli. It is said 
that after this murder Mahadu, the ap¬ 
prover, went to Samdoli and informed 
the police patil that their party was at¬ 
tacked by six persons, viz., Kesu Tatya, 
Krishna Subhana, described in these pro- 
ceedings as Gulmya, Balu Babaji Patil, 
Bhiwa's grandson Dadu, Bala Chandra 
Bande and Atrna Bhan and that they 
murdered Dadu Parit in the Nalla bet¬ 
ween Samdoli and Sangalwadi and in¬ 
jured Gangaram who was on the point 
of death. As a result ‘of this informa¬ 
tion the patil wrote two chits, one to 
the Sub-Inspector at Palus and the other 
to the police patil at Shigaon. These 
chits are Exs. 159 and 160 in the case. 
In the report to the Sub-Inspector he 
mentioned the fact of the murder and of 
the murdered man lying in the Nalla. 
It is also stated there that Gangaram 
had also received injuries from an axe, 
but was not dead. In the note to the 
Police Patil of Shigaon he mentioned the 


fact of the murder of Dadu Parit and of 
the offenders having ran away. He re¬ 
quested the Patil of Shigaon to send the 
heirs of the deceased and to take steps 
to arrest the culprits. The names of 
the culprits were mentioned in that note. 
These six names I have already stated. 
It was also stated that there were four 
more persons among the assailants who 
could not be recognized. The patil went 
on the spot where Gangaram was lying 
and there made the usual inquest re¬ 
port in the presence of the punch. He 
recorded the statements of Mahadu and 
Gangaram, who apparently had received 
some injuries. The story put forward in 
the statement of Gangaram was that as 
soon as the party from Sangalwadi rea¬ 
ched the Samdoli N\lla, out of these as¬ 
sailants two persons, Atma Bhau and 
Dadu Daji, came forward and caught 
hold of him and hit him with an axe on 
the left thigh and with a stick on the 
right arm and when he turned round he 
found that all the assailants attacked 
Dadu and were murdering him. The 
names of six of these assailants were 
mentioned in the -statement. It was 
also stated by Gangaram then that the 
reason for the attack apparently was the 
enmity between him and those assai¬ 
lants in connexion with Gangu’s mur- 

°AoeordiDg to the police patil the chit 
to the Patil of Shigaon was sent at 
about 10 o’clock with a Mahar woman. 
The patil returned to Samdoli after the 
inquest was made, and when ho went to 
the village Chavdi, he found accused 10 
and 11 and some others present there. 
In the evening the patil recorded the 
statements of Yesu (accused 7) and the 
two Mangs who were present at the 
soene of offence. The case for the pro. 
secution is that after Dadu's murder ao- 
cuseds 2, 8. 9 and 10 and the approver, 
Nana, went baok to Shigaon, and inform¬ 
ed Shripati that the act was committed, 
that accused 10 and 11 with some 
others hastened from Shigaon to Sam¬ 
doli with a view to see how the investi¬ 
gation was proceeding and that it was 
in consequence of the information re¬ 
ceived by Shripiti in the morning of 1st 
September that he and aooused 10 and 
some others were able to go to Samdoli 
by the time the patil went to the village 
Chavdi. The patil arranged to have the 
dead body brought from the Sam- 



1920 


Gakgaram V. Imperator (Shah, J.) Bombay 379 


doli Nalla to Samdoli and before any 
of the relations of the deceased Dadu 
arrived, the dead body was actually sent 
to the Islampur Dispensary, Islampur be¬ 
ing in the Walva Taluka. It is about 
20 miles from Samdoli. The doad body 
was accompanied by Gangaram, accused 
6 Mabadu Lohar, Nana, the appioverand 
a Ramoshi. The note to the Police Patil 
at Shigaon U said to have reached there 
at about 2 p. in. He informed the 
mother and other relations of the decea- 
sed, and as a result of this information, 
the mother Jija, her two daughters-in-law 
and her sister-iu-law Yamunabai and her 
relations Sakharam and Krishna, and a 
neighbour, Kesu left Shigaon for Samdoli. 
They apparently reached Samdoli in the 
evening. By that time the dead body 
was already on its way to Islampur. 
They protested against the dead body 
having been sent away in that manner 
and they tried by short cuts to overtake 
the dead body. They met the party ac* 
oompanying the corpse at Digraj, and 
there Gangaram apparently did not talk 
to his mother. The females went baok 
to Shigaon. The male relations of the 
deceased went with the dead body. Kesu 
who had accompanied the party from 
Shigaon, stayed at Samdoli. The Sub- 
Inspector arrived at Samdoli on the eve¬ 
ning of the 2nd September and ho found 
accused 10 and 11 there in the village. 
As I have stated, they had already arri¬ 
ved there on the previous day. The Sub- 
Inspector went to the soene of offenoo 
and tried to trace the foot-9tep9 of the 
supposed assailants with the help of ac¬ 
cused 10 and 11, and after spending some 
time after this apparently fruitless pur¬ 
suit they returned to the village. Then 
the statements of the two Mangs, 
Mahadu the approver and Yesu, accused 
7, wore taken. The Sub-Inspector went 
to Shigaon accompanied with accused 10 
and lion 3rd September to make en- 
qmriea there. Ho found that all the six 
persons, whose names were mentioned 
as assailants of D^du. had absoondod. 
Ho also found in the course of the en- 
qmnessome indication of the version 
that the names of those six persons had 
been falsely mentioned. He went baok 
to S irndoli on 4th September. He states 
as follows: 


Jaraad.»r Ingle was with mo at the bos 
nlng'Ol my lavestjgttloa, He brought me d 
mya s wife and Atmaram'a father to Samdt 


saying (he relations were complaining that the 
accused were innocent and saving that the pre¬ 
sent accused had committed the offence. This 
was on the 4th September. I asked accused 10 and 
11, and they said it was false. I took accused 
10 and 11 to be gentlemen, as I did not know 
any of those people before. They were decently 
drossod and well behaved." 

Mahadu, the approver, and the two 
Mang3 were sent to the Magistrate at 
Tas^aon, to have their statements re¬ 
corded under S. 164, Criminal P. C. and 
apparently for the time being the version 
which was put forward by Gangaram in 
his first statement held the field. How¬ 
ever as all the six persons, who were 
then mentioned as the assailants, wero 
absconding, nothing of importance hap¬ 
pened. The investigation seems to have 
taken then a somewhat leisurely course. 
Apparently no serious efforts wero made 
to get at those who wore then mentioned 
as the assailants, but accused 10 and 11 
wero prepured to render assistance to the 
Police and ultimately on tbo 14th Nov¬ 
ember Atmaram Babu was arrested. On 
the 17th November, Bala Babaji was 
arrested and on 8th December, Bala 
Chandra Bande was arrested. It is the 
prosecution case that during all this 
time accused 10 and 11 not only helped 
the police in getting at those accused 
but were also trying to induce some of 
these persons, who were then ac- 
oused to give evidenoe in support of the 
story which was put forward’by Ganga¬ 
ram. The two Mangs apparently died at 
this time; and this may have led Shri. 
pati to think of having some new evi¬ 
dence. The other three persons oould 
not be arrested. The case against these 
persons wa9 sent up to the Magistrate, 
and it was pending in that Court until 
the beginning of February, when steps 
were taken by the second investigating 
officer to have these three aoousod, who 
were then in custody released on bail. 
Ultimately the oase against these persons 
was withdrawn on 6th Maroh. 

It may bo mentioned however that when 
in the beginning of September the inves. 
tigation took this oourse, some of the 
relations of those persons, who then were 
mentioned as the assailants, had com* 
menoed to raise their voices and to demand 
inquiry from higher officers. On 4th Sep¬ 
tember a telegram was sent by Dadu 
Tatya to the Distriofc Magistrate, on 5th 
September a telegram was sent by Kri¬ 
shna Babaji to the Distriot Superinten- 
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uent of Police, and on the 6th September 
a telegram was sent by the wife of Gul- 
mya to the District Superintendent of 
Police. This last telegram was in these 
terms: 

“Mv husband's and nephew's names taken in 
I> »du Parit's murder. Kindly requesting vour 
presence for real inquiry." 

The mother of the deceased Dadu made 
two applications on 10th September 1918 
one to the Collector of Satara and the 
other to the District Superintendent of 
Police, and in these applications she 
complained of the investigation that was 
going on. Some applications were made 
by Bahu Naiku, the father of Atmaram. 
lie made his first application on the 2Sth 
September, which is Ex. 1-18, and his 
second application on the 31st October, 
and ultimately he presented two appli¬ 
cations in quick succession which are Exs. 
10 and 11, on 1st and 3rd January 1919, 
respectively. In those two applications 
he has set forth the present case for the 
prosecution in some detail. In short, 
the burden of all those complaints was 
that a fresh investigation by an inde¬ 
pendent officer was necessary and that 
the real assailants were not thoso who 
were then mentioned as the assailants 
and against whom the investigation had 
then proceeded. As a result of these 
various complaints reaching different 
authorities, ultimately on the 13th Janu¬ 
ary, Rao Sahob Metkar, Police Inspector 
in the Criminal Investigation Depart¬ 
ment, was called to carry on a fresh in¬ 
vestigation. It is not clear from the 
proceedings as to which particular appli- 
cation proved effective in this direction. 
But it appears that considerable time 
elipsei before the actual commencement 
of the second investigation. It is said 
that on the 26th January Santu Bagdi 
made a full disclosure of all the events, 
which loi up to the murder of Dadu, and 
of the real truth about the murder of 
Dadu according to the prosecution. It 
was as a result of this statement made 
by Santu Bagdi to the Police Inspector 
who was placed in charge of investiga¬ 
tion that steps were taken to release those 
three persons on bail and ultimately to 
withdraw the case against them. The 
investigation then proceeded fairly 
promptly. The Police Inspector examined 
two witnesses, Ganu and Rau, on the ord 
Eebruary and on the 1th 1‘ebruary he 
arrested accused 2 and 7 to 11 and the 
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two approvers, Mahadu and Nana. Ac- 
cused 2 was sent up to the Magistrate 
and he made a confession on the 5th Feb- 
ruary. The two approvers made con. 
fessions, who were then in the position 
of accused persons, on the 6th February. 
Accused 10 made his confession on the 
7th February and accused 4, 5 and 6 
are said to have been arrested on 9fch. 
Accused 4 and 6 made their confession on 
the 10th and No. 5 made his confession 
on the 11th. About this time the Assis¬ 
tant Superintendent of Police was pre¬ 
sent on the spot to see how the investiga¬ 
tion was going on; and ultimately the case 
against the present accused was sent up 
on the 21st February. Accused 1 who 
had not been arrested so long, was ulti¬ 
mately arrested on the 4th March and he 
made a confession on the 6th March. 
Accused 3, who bad escaped detection so 
long, was arrested on the 14th March and 
his confession was recorded on the 15th 
March. Apparently after this was done, 
the investigating officer prosecuted his 
investigation with reference to the two 
earlier murder esses. That investiga¬ 
tion was commenced in April, and as 
some time was spent in making that in¬ 
vestigation, the proceedings before the 
committing Magistrate [Jwere delayed to 
that extent. Ultimately the present case 
was committed to the Court of Sessions, 
and I have already stated the result of 
the trial. 

It will thus appear that there are two 
rival theories in the field as to the real 
truth of this murder. According to the 
prosecution the present accused are res¬ 
ponsible for the murder of Dadu. It is 
said that they murdered Dadu in order 
to have an opportunity of running in 
their enemies on a false charge. The 
other theory is the defence theory, viz., 
that six persons, who were specifically 
mentioned, at the very earliest opportu¬ 
nity, by Gangaram, were the real as¬ 
sailants, that the first investigation wa3 
really carried on, on the right lines and 
that the second investigation has re¬ 
sulted in obscuring the truth about the 
matter. We have really to consider 
which of the two theories represents the 
truth. I may mention hero at once that 
oven if it bo proved that the six persons, 
who wore mentioned by Gangaram as 
being responsible for the attack on Dadu 
and himself, are shown not to be the real 
assailants, still on the evidence it mu9t 
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be considered whether tho case against 
each one of the accused is established. 
But in view of the two rival theories it 
is a matter of importance to take into ac¬ 
count the evidence relating oo fcha inno¬ 
cence of the six persons who were men¬ 
tioned as the assailants. 

At the start, T desire to deal with the 
question of law as to the admissibility of 
certain evidence which has been raised 
on behalf of the defence. It has been 
urged that tho evidence now adduced by 
the prosecution, to show that the prose¬ 
cution theory as then put forward in the 
Bagdi murder case was false and also 
that the theory put forward by the prose¬ 
cution then in the case relating to 
Gangu’s murder was false, is inadmis¬ 
sible. It is urged that it really amounts 
to evidence of similar acts showing either 
habit on the part of some of the accused 
or establishing their bad character. It 
is also urged that tho admission of this 
evidence really puts tho accused on tho 
defence not only as to the murder of Dadu 
bub as to other murders as to whioh 
no charges are framed, bub which are 
made indirectly tho subject-matter of the 
inquiry. On tho other hand, it is urged 
that this ovidonoo is admissible under 
Ss. 8 and 15, Evidenoe Act, and that 
though it may show either habit or bad 
character, it is relevant as showing mo¬ 
tive, preparation and conduct of 'the ac¬ 
cused in tho present proceedings, and as 
showing that the attack on Dadu was not 
accidental but intentional. The learnod 
Sessions Judge was of opinion that the 
evidenoe was admissible, and in fact he 
has admitted evidenoe relating to both 
these murders to show the real oharaoter 
of those murders. The learned Judge, in 
giving reasons for this view, has not re¬ 
ferred to any section of the Evidence 
Act; but pethaps he had in view S 8 
Evidenoe Act. This I gather from the 
words, motive, preparation, and conduct 
used in one part of his judgmont. But 
whatevor section h3 mvy have in view, 
he has given reasons whioh I shall consi¬ 
der while dealing with the argument 
urged here by the learned Government 
Pleader. S. 8 provides that 

“any fact is rolovant whioh shows or constitutes 
a motivo or preparation for any fact in isauo or 
relevant fact." 

I do not think that the real truth about 
tkoso inurdara oan ba a*id to constitute 
a moti ra or preparation for any f*ot in 


issue in the present proceedings. The 
motive alleged is that with reference to 
the six persons who are said by the pro¬ 
secution now to be falsely charged, Shri- 
pati and his associates were actuated by 
feelings of enmity against them. The 
fact of enmity may he proved, but I do 
not see how it can be said that the real 
truth about the murder of Bantu Bagdi's 
child or the murder of Gangu can be said 
to constitute a motivo or preparation for 
any fact in issue or relevant fact connec¬ 
ted with the murder of Dadu. The learned 
Judge has placed this ground of motive 
Grst among his reasons for admitting this 
evidence. I am unable to accept his view 
that the real truth about those cases sug¬ 
gests a motivo for this murder. It m\y 
to a certain extent explain tho fear which 
Shripati entertained from the relatives of 
those who were accused in those oases. It 
seems to me however that that fear 
would exist whether those persons were 
really guilty or innocent. The very fact 
that some of those who were acquitted 
in the first case were believed by Shri- 
pati and his associates to be their ene¬ 
mies, is an indication that the real truth 
of the case had not such a direct con¬ 
nexion with the feeling of enmity. It is 
then urged that under the seeoond part 
of S. 8 

“the conduct of euv person, an offence against 
whom is the subjeot ot any proceeding, is rele¬ 
vant if such conduct intluences or is influence! 
by any fact iu issuo, or rolovaut fact, and whe¬ 
ther it was previous or subsequent thoroto.** 

I do not think that this olauso helps 
the Crown. Tho learned Judge observes 
that that evidenoe explains the abscond¬ 
ing of the persons falsely accused in the 
present case, who were warned by the 
experience of the persons convicted in 
Gangu’s oase. I am of opinion that those 
six persons are witnesses in the ease and 
though they may have been charged, ac¬ 
cording to the prosecution, falsely at one 
stage of the proceeding, these persons are 
not the aooii9ed persons before us. I do 
not think therefore that the second 
ground urged by the learned Sessions 
Judge and relied upon by the Govern- 
ment Pleader is covered by S. 8. Ground 
3 urged by the learnsd Judge is that the 
confessions referred to this story about 
Gangus murder and that the truth of 
that statement must be tested, I do not 
think however that that by itself affords 
any ground for admitting ovidenoo whioh 
is not directly shown to bo relevant 
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under any of the sections of the Evidence 
Act. The last reason mentioned by the 
learned Judge is that it is the duty of the 
Court to inquire into the allegations as 
to miscarriage of justice with a view to 
bring the matter to the notice of Govern¬ 
ment. It may be perfectly appropriate 
for the Court to make such an enquiry 
and to set right, so far as it can, any 
miscarriage of justice. But it is equally 
necessary to see that the question of the 
guilt of the present accused, who are on 
their trial on charges relating to a particu¬ 
lar murder is determined on the evidence 
admissible under the Evidence Act, and 
not on the strength of evidence which it 
may be necessary to record and appreci¬ 
ate with reference to two different mur¬ 
ders altogether. The interests of justice 
require that an inquiry as to the truth 
about those murders should be made; 
but it can be made separately. The same 
interests of justice, in my opinion, require 
that the case against the present accused 
should be determined on the evidence 
which is shown to be relevant under the 
Act. As regards S. 15 of the Act which 
has been relied upon, I do not see how it 
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and there can be no doubt that they ia.. 
tended to do so. There is no question oi 
the death being accidental. I may refer 
to the observations in Rex v. Boyle (t) 
which suggest the test to be adopted in 
determining whether evidence of similar 
acts is admissible under S. 15 or not in a 
particular case. Though there may be 
cases in which it may not be easy to de¬ 
termine whether the evidence is admis¬ 
sible under S. 15 or not, I do not think 
that in the present case there is any 
difficulty whatever. Though S. 9, Evi¬ 
dence Act, has not been relied upon on be¬ 
half of the Crown, I have considered it 
with reference to the question as to whe¬ 
ther this evidence can be let in to explain 
the conduct of the persons who are said 
to have been falsely charged. 

I have already referred to this consi¬ 
deration, so far as it can be said to fall 
within the scope of S. 8, and I am satis¬ 
fied that to explain the conduct of those 
six persons in absconding when they re¬ 
ceived the news that their names were 
givon as the assailants of Dadu, the be¬ 
lief on the part of some of them that cn 
previous occasions false charges of that 


can apply. That section provides that 
"When there 19 a question whether an act 
was accidental or intentional, or done with a 
particular knowledge or intention, the fact that 
such act formed part of a series of similar oc¬ 
currences, in each of which the person doing the 
act was coucorned, is relevant.'' 

In the present case there is no ques¬ 
tion as to whether the death of Dadu 
was accidental or intentional. It is the 
case on both sides that Dadu was mur¬ 
dered and whoever assaulted Dadu inten¬ 
ded to murder him. Whether the six per¬ 
sons mentioned by Gangaram actually 
committed the murder or whether some 
of the present accused committed it is the 
real question. But it cannot be said that 
there is any point as tothedeathof Dadu 
being accidental. It may be a part of the 
prosecution case that in attacking the 
party, assuming for the sake of argument 
that the enemies of the present accused 
wore the assailants, the object was to go 
at Gangaram and not at Dadu. The fact 
remains that those who went at Dadu 
did murder him, i. e., they intended to 
do what their act would show they in¬ 
tended to do. Whether those persons 
were actuated by a desire to go at Ganga¬ 
ram more than at Dadu or whether they 
went at Dadu by mistaking him for Gan- 
Igaram, they undoubtedly murdered him 


character had succeeded or had been 
brought would bo relevant. There is evi¬ 
dence in this case to show that there was 
a belief in the village that the accused 
in Gangu’s case was wrongly convicted; 
and that may be relevant to explain the 
conduct of the six persons in this case. 
But that belief might exist whether the 
accused in that case were rightly convic¬ 
ted or not. In my opinion, that would 
not entitle the prosecution in this case 
relating to the murder of Dadu to prove 
that on two previous occasions some 
of the accused were concerned in similar 
murders and in charging others falsoly. 
Taking a broad and general view of this 
type of evidence, I feel that in effect it 
amounts to evidence of habit for com- 
miting a murder under circumstances as 
are now alleged to exist. That kind of 
evidence is not relevant. It seems to me 
that the 2nd part of Illus. (o) to S. 14 
clearly indicates that unless the evi¬ 
dence was particularly directed to shew 
that on a previous occasion any one of 
the present accused made an attempt to 
murder any one of the six persons now 
said to have been falsely i mplicated, it 

(1) [1911] 3 K. B. 339=83 L. J. K. B. 1S01= 
111 L. T. 638=78 J. P. 390=59 S. J. C73- 
30 T. L. R. 521. . 
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would nob be relevant. It is quite clear 
that the persons concerned in those two 
cases as accused persons were different. 
It also feel that there is some force in 
the argument urged on behalf of the 
defence as to such evidence being in 
substance evidence of bad character. Its 
net result is to create the impression on 
the mind of the Court that these persons 
are men of bad character and are in the 
habit of commiting murders and that, 
(therefore they must have oommitted 
[murder on this occasion. That is a line 
of proof whiob in my opinion, is exclu¬ 
ded by the Evidence Act and should not 
be allowed. Wo have therefore excluded 
from consideration only that evidence, 
which has been adduced by the prose¬ 
cution to show specifically that the char¬ 
ges in both those earlier murder cases 
wore positively false and that the per- 
sons convioted in Gangu’s case were 
innocent. 

Thore is a large body of evidence in the 
case which is, Btriotly speaking, not ir¬ 
relevant, but whiob in my opinion has 
a very remote bearing upon the main 
question of fact which we have to decide 
in this case, and in that category I 
place all the details of the evidenoe, 
both oral and documentary, relating to 
evonts prior to January 1918. The broad 
ovents which I have'referred to are re¬ 
levant as showing association and as 
showing enmity between oertain persons, 
liut when evidence both oral and docu¬ 
mentary is adduced to show the oourse 

of events in their details prior to 1918, 
it is to a oertain extent unnecessarily 
adding to the hulk of the record and to 
the difficulty of getting at the truth in a 
case of this kind. I am satisfied that the 
oarhor events, whiob I have detailed and 
about whioh thore is really no dispute 
show generally that in the beginning of 
1918 aooused 1 and 7 to 11 were old 
associates. I may mention here that 
Gangaram who was one of the aooused 
persons in thei case rolating to the mur- 

rnnf? f ? aDkU , Bagdl ’ 8 ohild - would appa¬ 
rently be on terms of enmity with Shri- 

pati.ashe had that grievance against 

hid h« ° d >fc " , “P° rtant note that he 
had been reconciled to Shripatisoon after 

the termination of that oase. The evi- 

bv n t°h«T thl8 , p , 0, ° t has b eao referred to 
by the learned Judge in detail in para. 23 

of his judgment; and I do not desire to 

examine it in detail. I think that the 


fact is sufficiently established and the 
proceedings in Vishnu Petkar's case, 
which were against the present accused 
1 and 7 to 11, show that they were then 
concerned in attacking Vishnu Petkar 
on the common ground of enmity bet¬ 
ween some of them on the one hand and 
Vishnu Petkar on the other. 

As to the incidents immediately pm- 
ceding the conspiracy in question, I may 
say generally that there is considerable 
evidence with reference .to each-incident. 
As regards the beating incident relating 
to Sakharam Gurav, the evidenoe has 
been detailed in para. 40 of the judgment 
of the lower Court, and I do not desire 
to add unnecessarily to the length of my 
judgment by referring to it in detail. 
Broadly speaking, I believe the evidence 
to be true and I think that the incident 
is sufficiently proved; and so is the inci¬ 
dent relating to the quarrel between 
Gulmya and Shripati. The incident about 
the Audumbar oath also, i D my opinion 
is proved and has been sufficiently dealt 
with by the learned Judge in para 41 
of his judgment. I do not think it will 
serve any useful purpose to examine that 
evidenoe in detail hero. But I shall deal 
with the argument whioh is urged on 
behalf of the defence and whioh it seems 
to me under the circumstances, is the 
only argument open to the defence with 
reference to these incidents. That areu- 
ment is that all theso witnesses, and the 
number is fairly large, have given false 
evidence relating to theso incidents and 
that the evidence was oonoooted by the 
enemies of the present accused, when it 

81 tab,OS wore tu rned 
against the aooused and the investigation 

eT/r 00 ' ng , a6ain9t them - Undoubt¬ 
edly there has been some delay in the 

oI e t 5t n a ? d in thQ nomination of 
some of the witnesses. That delay has 

been sufficiently explained under the dr 
ou instances; and I do not think that VL 
a.l., afford, My gooa ro .r „ h r“„ ‘ 0 T 
log this bulk of ovidauc. I Cat alt 
here reject the argument ureed L? i 1 
ot tbe defence that TthKfd" ^ f 
oonoooted. Tha v,itne s ,., V™ been e* 
aroined at considerable length, and in 
mifnt £ sami ° afcl0n -in-ohief their state- 

thev havTh b0 ° n ,ul1 aDd bailed and 
8 a b 2 n ° ro8s exami ned. I do not 
think that the argument that all this 

The'“nr 8 f OOn ° OOt0d oan be allowed 
The application made in March 19 i& 
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shows the fooling which Shripati bad 
against those who were mentioned in that 
pel it i n. As regards the subsequent 
events these relating to the marriage of 
Sakbaram Govind and the case relating 
to the theft of Lakhu’s beam are also 
proved, in ray opinion, on the evidence in 
the case. These incidents in themselves 
do not directly touch the questions of 
faot which we have to determine. But 
they tend to show that about this time 
in August between Gulmya and some of 
the relations of the persons, who were 
charged in the two earlier murder cases 
on the one hand, and the present accused 
on the other, the feelings had become 
very much estranged and that the pre¬ 
sent accused suspected murder on the 
part of some of those who were subse¬ 
quently charged as the murderors of Dadu, 
These events also explain that the ground 
was ready for the events which occurred 
from 30th August to the 1st September. 
It may be that there is some justification 
for the suggestion on the part of the 
defence that from the pcint of view of 
the defence theory also the ground was 


also ready. 

But that after all affects the 
motive on either side; and I am 
quite willing to assume, in appreciating 
evidence relating to the incidents from 
30th August to the 1st September, that 
there was a certain degree of bitterness 
in the minds of those, who believed 
rightly or wrongly that innocent persons 
woro convicted in Gangus case, against 
Shripati and Gangaram. It is possible 
that Shripati, who might have known 
as to what the relations of the persons 
convicted in Gangu’s case thought about 
the matter, might have entertained fears 
of some harm from them. The crucial 
noint however in the case is as to who 
[nurdered Dadu, whatever h.s mohve for 
murdering Dadu may be. Though the 

question of motive is imrortant in the 

case still ultimately it is a question of 
secondary importance. Tho question re¬ 
ally is as t0 ' vho murderod Dadu, and 
unless th° prosecution can establish that 
tho present accused are responsible for 
the murder of Dadu, tho case against 
them cannot succeed. I have already 
ro'erred to the defence theory, and in 
approaching the determination of this 
important question I desire first to refer 
to certain circumstances which in my 
opinion point to the present accused being 


concerned in thi3 crime, and not the 
six persons who were mentioned in tho 
first instance by GaDgaram. 

The first circumstance in my opinion 
is based upon the medical evidence in 
the case. That evidence shows that the 
injuries to Gangaram were very super¬ 
ficial. He was treated as an outdoor 
patient from 2nd September to tho 
13th September; and the reports of the 
Sub-Assistant Surgeon to the Sub-In. 
snector, Exs. 14 and 15, made on 4th 
September and 26th September respec¬ 
tively, clearly show that tho serious in¬ 
juries which Gangaram professed to hava 
received were not in fact serious at all. 
The injuries are detailed in tho report 
made on 29th January by the Sub- 
Assistant Surgeon to Rao Saheb Metkar. 
An examination of the description of 
these injuries clearly shows that the 
opinion of tho Sub-Assistant Surgeon 
was clearly justified. The Sub-Assistant 
Surgeon then expressed his opinion that 

“the said person (Gingarain), whon ho carao in 
the dispensary, pretended to ho a dead man. 
Hut he was not so. He had purposoly come 
there uuder that pretence.” 

He also expressed his opinion that 
mo 9 t of tho injuries described could easily 
be self-inflicted. It is clear that he was 
not injured on any vital part and still ho 
remained lying in the Samdoli Nalla for 
some hours as if he conld not move, and 
he continued to behave in that manner 
for a long time on that day, oven when 
his mother overtook him at Digraj on the 
night of 1st September. It is also signi¬ 
ficant that Gangaram did not talk to his 
mother. I do not believe for a moment 
that on account of those injuries he was 
not in a position to talk. His omission 
to talk was the result of deliberation and 
not of inability to speak. I may men¬ 
tion here that the Sub-Assistant Surgeon 
who examined Gangaram died before these 
proceedings commenced and ho could not 
be examined. But the notes made by him 
with regard to the injuries of Gangaram 
and the post mortem notes with regard 
to Dadu and the reports which he made, 
Ez. 13, 14 and 15. are duly proved. This 
is the only medical evidence on tho re¬ 
cord. It is quite true that it has no 
been tested in the manner in which it 
could have been tested if the Sub-Assis¬ 
tant Surgeon had boon available for ex¬ 
amination. But those injuries, superficial 
as they were, clearly 9bow Gangaiams 
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attitude, that he was very seriously in¬ 
jured and was lying in the Nalla almost 
as unable to move a9 the corpse lying by 
his side, was not justified. The Paoch- 
nama, which was made immediately on 
the same day as regards the injuries on 
Gangaram, also confirms the medical evi¬ 
dence. * At any rate the description in 
the Panchnama does not show that any 
serious injury was received by him. This 
Panchnama might well have been put in 
by the prosecution instead of leaving it 
to the defence to put it in. It 9eems to 
me that the conduct of Gangaram is con. 
sistent with the prosecution theory that 
it was a part of the scheme that Ganga¬ 
ram should pretend to have been seriously 
hurt, with a view to make it appear that 
he was the object of attack. It is also 
pointed out on behalf of the prosecution, 
and in my opinion rightly, that Dadu 
wa3 a very inoffensive peison. He had 
practically no enemies in the village 
except his own brother; and it would bo 
difficult, the prosecution urge, to believe 
that the 6 persons mentioned by Gauga- 
ram would think of attacking Dadu. as 
by killing Dadu none of their purpose of 
rendering harm to Shripati would bo 
effected. Therefore it is said that it was 
intended to make it appear that Ganga¬ 
ram was the object of attaok and that 
either by mistake, on account of want of 
light in the early morning hours, or with 
deliberation they attacked the brother of 
Gangaram. It is in connexion with this 
explanation offered by the prosecution 
that the conduct of Gangaram seems to 
mo to bo important. It tells against the 
defe ice theory and in favour of the pro¬ 
secution theory. 

The next circumstanoe to which I 
desire to refer is the arrival of accused 
10 and 11 at Samdoli before the mother 
and other relations of the dooeasod Dadu 
reached Samdoli. In connexion with 
this point, it is important to remember 
that the nows of Dadu's murder reached 
Shigaon in the afternoon of 1st Septem- 
her; and the news was oommunoiated by 
Bala Master, who received the obit from 
the Samdoli Police Patil, to the relatione 
of the deceased. Now these relations 
who have been examined in the oase do 
not say that any of them went and in- 
formed Shripati and sought his assistance. 
But apart from that, it is olear on their 
•evidence, which there is no reason to 
distrust on this particular point that 
1920 B/49 & 50 


they left Shigaon and reached Samdoli in 
the evening of the 1st and that when 
they reached Samdoli accused 10 and 
11 were already there. It is als< role- 
vant to point out here that, according to 
to the prosecution case, the woman who 
carried the chit from the Samdoli Patil 
to the Shigaon Patil mot accused 10 and 
11 and others on the way; and it is 
urged, not without force, that if it is 
true that the accused 10 and 11 actually 
met the woman who was on her way to 
Shigaon while they were proceeding from 
Shigaon to Samdoli, they could not have 
left Shigaon in consequence of the news, 
as is now said, they received from the 
relatives ot Dadu. 

Tho present explanation of accused 11 
is that he received tho news from tho 
wife of Dadu, that it was in oonsequance 
that they loft in company with the rela¬ 
tions, and that as the rolations took a 
different route, they reached .the village 
a little earlier. That explanation seems 
to me to bo opposed to the evidence of 
the Mahar woman, and it was advanced 
at a very late stage of the proceedings. 
It was offered at the trial, the accused, 
generally speaking, having refused to dis¬ 
close their defence before the committing 
Magistrate. It is also opposed to the 
ovidonco of the rotations who wont from 
Shigaon to Samdoli on that day. The 
learned JuJge has referred to this circum¬ 
stance as tho most important circum¬ 
stance in the case. I do not desire to lay 
so much emphasis upon it. The evidence 
of the Mahar woman, which was neces¬ 
sarily rooordod many days after the event 
is tho only ovidonco on the point that 
they were seen on the way to Samdoli 
before she reached Shigaon. It would 
not be safe, in my opinion, to put that 
weight upon her evidence which this 
argument demands. I am however satis¬ 
fied on tho evidence of the Samdoli Patil 
and Dliondi Ramoshi that those persons 

some of their 

associates, it is not olear which other 
accused, were at Samdoli before the rela¬ 
tions arrived. It is significant that they 
succeeded in porsuading tho Patil to sond 
away the dead body before tho arrival of” 
the other relations. In scouring this re- 

Bult undoubtedly Gangaram s assuranoe 
to the Polioo Patil. when acoused 10 and 
II arrived, that his men, i. e„ his friends 
or relations, had arrived, afforded oonsi- 
derable assistance. Of oourse tho pro- 
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socution say that they were his men and 
Gangaram wanted nobody else. 

But on the theory of the defence it is 
ditficult to understand how Gangaram 
could assure the Patii that those who had 
arrived were his men or that he could 
not wait for his other relations. Anyhow 
the early visit of accused 10 and 11 to 
this village Samdoli whore apparently 
they had no such urgent business to go 
except for the purpose of helping Ganga¬ 
ram, is a suspicious circumstance. I do 
not desire to examine in any detail the 
elaborate argument which was urged by 
Mr. Mehta as to the time when the Police 
Patii reached the Chavdi. The broad 
facts, which I have stated, are clear; and 
it matters not in the least whether the 
accused 10 and 11 reached tho Chavdi 
at 2 p. m. or between 4 and 5 p. m. f as 
pointed out by the defence. Their con¬ 
duct, not so much merely in visiting the 
place as in visiting the place before the 
relations reached the spot and in inducing 
tho Patii of Samdoli to send away the 
body before tho relations reached, fits in 
with the prosecution case and does not 
fit in with the defonce theory. With re¬ 
gard to this point I desire to state my 
conclusion on tho evidence definitely that 
I believe tho evidence of the relations of 
the deceased Dadu, when they say that 
they went to Samdoli not in company 
with any of the accused, but in their 
own company and further that none of 
them informed accused 11 of the news 
which was received at Shigaon. I also 
believe the mother's'evidence that Gan¬ 
garam refused paroticaliy to speak to her, 
although she attempted to do so when 
she met him near Digraj. I am also 
satisfied that on the record of this case 
it does not appear as to bow accused 11 
reoeived information of the death oi Dadu 
at Shigaon except in the manner suggested 
bv the prosecution. It is possible how¬ 
ever as has been suggested in the course 
of the argument, that he may have re¬ 
ceived the information otherwise, and 
not from the official report. He may 
have heard about it earlier. That is just 
a possibility, in support of which there 
is no evidence. But that is a possibility 
which must he borne in mind. 

The next circumstance is that deposed 
to by the two witnesses Ganu and Rau, 
Exs. 298 and 315, respectively. These 
two witnesses were examined^ by tho 
Police Inspector on the 3rd February. 


Apparently the Judge and the Assessors 
have believed these witnesses, and on the 
record I am unable to find any definite 
reason for distrusting their evidence, 
though evidence of the type which these 
witnesses have given mu9t be received 
with a certain degree of caution, parti¬ 
cularly when there has been so much 
delay in the investigation and when we 
have regard to the fact that Dadu's mur¬ 
der must have bsea talked about for such 
a long time in the village. According to 
these two witnesses, a9 they were going 
from Sangalwadi to Shigaon and a3 they 
reached the Nalla, they were prevented 
by accused 1, 8 and 9 from proceeding 
further and were threatened to go back. 
There was some row going cn aod they 
felt afraid of proceeding further and did 
go back. According to these witnesses 
accused 1, 8 and 9 attempted to turn 
hack those who wore proceeding by the 
Nalla, but did not find themselvos in 
need of any outside assistance when one 
of their party was being attacked. If 
these witnesses have told the truth, the 
prosecution theory is true and the defence 
theory cannot be accepted. On the whole 
I am inclined to believe the evidence of 
these two witnesses, though I am not 
disposed to lay great emphasis upon this 


ircumstance. 

Then I come to the important incident 
rhicb occurred on the 2nd September at 
arndoli. Apparently accused 8 went to 
iindoli in tho evening of the 1st and he 
cund that the names of the four persons, 
rho had been described in the statement 
f Gangaram as not recognised were to be 
lentioned; and the four persons proposed 
o bo implicated acoordin * to the prose- 
ution oase were Mahadu Tukaram Patii. 
lahiru Vithu Patii, Bhagwat Nana Patii 
nd Bala Anna Desai. Aocused 3 is said 
o have interceded for them, and it is 
aid that on the suggestion of accused 11 
ccused 3 actually wont back to Shigaon 
nd brought those persons, who were at 
Shigaon, to Samdoli with a view to 
oquest Shripati not to implicate them. 
Apparently it was arranged that if those 
lersons would agree not to help the six 
lersons who wore already mentioned 
.3 the assailants, their uamos would not 

>e mentioned. . . 

The fact of acoused 3 havmg gone to 
Shigaon and three out of those four per- 
ons having gone with accused 3 from 
Shigaon to Samdoli on 2nd September 
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is proved by a number of witnesses. 
Some witnesses from Samdoli have been 
examined ; they also support this ver¬ 
sion. The three' persons who went to 
Samdoli are Mahadu Tukaram, Bahiru 
Vithu, and Bhagwat Nana. Bala Anna 
Desai was not in the village of Shigaon 
at the time. I may meation that all these 
(our persons whose names were intended 
to he mentioned have been examined and 
Mahadu Patil, Bahiru and Bhagwat all 
support the prosecution version. There 
is also the evidence of Bhau Parappa, 
Ex. 234, who is tho brother-in-law 
of Bala Anna, the evidence of Bala 
Patloji, Ex. 229, and Kesho Naiku, 
Ex. 173, and Nana Gundi, Ex. 259, to 
show that accused 3 went to call these 
three persons from Shigaon and that the 
three of them did go to Samdoli. The 
evidence of the witnesses Tatya Laxman 
and Joti Yosu, Exs. 223 and 224, sup¬ 
ports the proseoution version as to the 
visit of those three persons of Shigaon to 
Samdoli and as to the result of that 
visit, Ex. 225, Krishna Babaji, who be¬ 
longs to Samdoli, proves the fact that 
acousod 10 and 11 and other members 
. of the Party of the accused were at Sam¬ 
doli on the 2nd. On the whole I do not 
seo any reason to distrust this evidence 
or to discard it. as suggested on bohalf 
of the defence. It is needless to examine 
whether those four persons, whose 
names according to the prosecution were 
intended to be mentioned, had any feel¬ 
ings of enmity against any of the ao- 
cusod or against Dadu. Bhagwat Nana 
is the son of Nana Gundi, who was one 
of the accused in the Bagdi murder case, 
and Bala Anna Desai is the brother of 
latya Anna Desai, who was one of the 
accused in the case relating to Gan«u's 
murder. Thus apparently there was 
some motive on the part of some of the 
accused to run in these persons, and 
there is ov.donce to show that desire 
was expressed. 

I believe this incident about these wit¬ 
nesses having gone to Samdoli for the 
purpose for which they aro stated to 
have gone. An incident of this kind 

rSISV 9 G w ly made up * Fu ^her it is 
a significant fact that from the beginning 

accused 1 seems to have left a loophole 

for mentioning any fonr persons later on 

because he referred to additional four 

persons who could nob be recognized in 

the first statement which he made to the 
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Patil on 1st September, and it is quite 
clear that he did mention that because, 
in the note to the polioe Patil of Shigaon 
the police Patil of Samdoli did rofer to 
this fact. Whether this statement about 
four persons, who were not recognized, 
was the result of a casual conversation 
between Dhondi Ramoshi aDd Mahadu, 
which is said to have taken place when 
the latter wont to give information to 
the Patil, or whether it was due to any 
other consideration, tho fact remains 
that six persons were specifically men¬ 
tioned and four persons were mentioned 
generally. I have not overlooked the 
fact that accused 7 and the two Mangs 
had alreay made their statement and 
there was praotical difficulty in mention¬ 
ing these four names od 2nd September. 
But this difficulty was not known to 
others, and accused 11 seems to have 
been more anxious to cripple the opposi¬ 
tion rather than to mention their names 
in threatening those witnesses into sub¬ 
mission. The incident about these wit¬ 
nesses having been callod to Samdoli 
seems to me to fit in with the reservation 
made from the beginning about four 
persons. I believe this inoident to be 
true and it undoubtedly lends support to 
the proseoution case and is inconsistent 
with the defence theory. 

I next come to the evidence whioh 
had bean adduced on bohalf of the 
proseoution relating to the innooenoo 
of the six persons whose names wore 
specifically mentioned by Gangaram. 
As regards those six persons generally 
the oase for the prosecution is that 
all of them were on terms of enmity 
with some of the accused, that one or 
the other accused had a grudge against 
eaoh one of these six persons and that 
that was the motive for implicating them 
falsely. In faot they were at different 
places and oonld not have been at Sam- 

ft° i «r IU ° 1 n . th9 l ni 8 ht question, and 
it is claimed for the prosecution that the 

evidenoe is sufficient to establish affir¬ 
matively tho innooenoo of these six 
persons It is also claimed for the 
piosecution that the motive on the side 

®* oh °“® of t thesa accused persons for 
leading the attaok on Dadu or even on 
Gangaram is very meagre and in the 
oase of some, it is not shown that there 

dny .™°u iv f L 0r anythin 8 like tho 
motive whioh the other side had T 

shall deal with the evidenoe with regard 
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to the six persons briefly and on the 
evidence I feel satisfied, generally speak- 
ing, that in the case of each one of 
these the conclusions insisted upon by 
the prosecution are supported by the 
evidence in the case. 

Bala Babaji, whose case I shall deal 
with first is a cripple according to the 
medical evidence. He cannot walk more 
than a furlong and whenever he has to go 
long distance, ho has to go on horse 
back. He has gob corn3 on his feet: 
see Ex. 217. Thus it is difficult to 
understand prima facie how such a 
person could think of taking part at such 
a distance from his village in the attack 
on Dadu. His father, Babaji, was one 
of the six persons charged with the 
murder of Gangu and he was convic¬ 
ted. On the record of this case it is 
shown that accused 10 had some enmity 
with Babaji in connexion with certain 
civil proceedings. The evidence with 
regard to this is examined in detail by 
the Sessions Judge and the fact of the 
enmity has not been disputed before us. 
I do not think that all the exhibits, 
which the Sessions Judge has referred 
to are really necessary for the purpose 
of establishing the broad fact that ac¬ 
cused 10 had feelings of enmity against 
Bala Babaji. There is the undoubted 
fact that Babaji was one of the accused 
in Gangu’s ‘case. That may afford a 
motive to Bala to entertain feelings 
against Gangaram and Shripati. But 
making due allowance for that consider¬ 
ation, it seems to me that on the medi¬ 
cal evidence in the case his inability to 
participate in such an attack is estab¬ 
lished. Further it is said that he was 
at the time at Wading. This fact is 
sought to be proved by his own evidence, 
Ex. 23G, Manjula, his sister, Ex. 243, and 
his brother, Krishna, Ex. 214. Undoub¬ 
tedly this evidonco as to alibi is appar¬ 
ently interested. But on a perusal of 
the depositions of these two witnesses I 
am inclined to believe them. If Bala 
Babaji was really at Wading, as is 
claimed for the prosecution, that is the 
kind of evidence which a person in his 
position could offer and no other, and in 
appreciating the alibi evidence in this 
case, as in other cases, that fact ought 
to bo borne in mind. I am satisfied, 
therefore that the inculpation of Bala 
Babaji is shown on the evidence on the 
record to be untrue. 


The next man, that I propose to deal 
with is Dadu Daji. On the record it 
appears that he had enmity with the 
approver, Nana. This fact of enmity 
has been dealt with by the Sessions 
Judge in para 17 of his judgment and I 
do not desire to examine it in detail. 
But it is difficult to understand why 
Dadu Daji should join in the attack on 
Dadu, the deceased. The evidenoe in 
the case, so far a3 it goes, supports the 
prosecution version that really his name 
was mentioned on account of enmity 
with Nana, the approver. But I am 
unable to discover any corresponding 
reason on his side to join the brutal 
attack on Dadu or even Gangaram. Dadu 
Daji has been examined in the case and 
he says that he loft Shigaon on Friday, 
30th August for Islampur whore he wan¬ 
ted to go to get certain postal certificates 
cashed. He was there on Friday and on 
Saturday, and he says that he loft Islam¬ 
pur in the company of several other 
persons and came to Shigaon in the after¬ 
noon of the 1st. There is considerable 
evidence as to Dadu's visit to Islampur, 
as to his stay on Saturday night at Is¬ 
lampur, and as to his leaving Islampur 
for Shigaon in th9 morning of 1st Sep¬ 
tember. 

If that evidence is believed, it 
is impossible that his inculpation by 
Gangaram in this crime could be true. 
There is the cash certificate which has 
boon endorsed for the purpose of being 
cashed, but in -fact the certificate was 
not cashed and he had to keep it with 
him. He returned to Shigaon with the 
certificate. This certificate is produced 
in the case, Ex. 63. In -support of his 
visit to Islampur and his stay there dur- 
ing the material time there is the evi¬ 
dence of Bala Master, Ex. 182, and Tuka- 
ram, Ex. 185. The evidence of the Post 
Master is useful, as showing the general 
purpose of the visit of several villagers, 
in which Dadu Daji was included, to 
Islampur for getting the certificates 
cashed. Dadu himself, Ex. 216. Daulu 
Atmarara, Ex. 219. Rajba, Ex. 220, Maha- 
du, Ex. 221, Bahiru, Ex 226, Dnyanu, 
Ex. 233, and Dnyanu Naga, Ex. 235, all 
these witnesses taken together prove the 
fact that on Saturday ho was at Islain- 
pur, that he slept at a temple there and 
that he returned in the company of some 
of the villagers to Shigaon on Sunday- 
In connexion with this evidence tlie 
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defence have urged that it is not reliable. 


In the course of the arguments it was 
conceded, and in my opinion quite 
properly, that the evidence went to 
show that up to the evening of Satur¬ 
day Dadu was at Islampur. But it was 
suggested that the evidence to show 
that he slept at Islampur and that he 
returned in the morning of the 1st from 
Islampur to Shigaon was not reliable 
and sufficient. It was suggested that he 
might have walked down from Islampur 
to Samdoli Naila on the night of 31st. 
As I have already stated that the dis¬ 
tance between Islampur and Samdoli 
Naila is a little over 20 miles and I 
doubt whether Dadu Daji could have 
performed the feat which it is suggested 
he did perform. It is not explained in 
the evidence why he should attempt to 
do it and where and when he got the 
information that Gangaram, his brother, 
and the other members of the party 
would be at the Naila on the early morn¬ 
ing of 1st September. The evidence 
tends to show that the visit of G&nga- 
ram and his brother, Dadu, was really 
fixed upon on Friday the 30th August and 
it is in evidence that this Dadu had left 
Shigaon for Islampur on Friday. There 
is nothing in the case to show his asso¬ 
ciation with the other five or any other 
sourco of information, and it seems to 
me on the evidence that the alibi of this 
witness, Dadu Daji, is abundantly estab¬ 
lished that the defenoe theory in this 
particular case must be taken to have 
been proved to be false. Of course that 
ciroumstance throws a serious doubt 
upon the general story of the defence. 
At the same time it must be remembered 
that beoause it is false in one particular, 
it is not necessarily false in all parti¬ 
culars and the rest of the story with 
regard to these persons must be ex¬ 
amined. 

Taking the case of Gala Chandra 
Bande, .it is true that he is the brother- 
in-law of Dhondi Murari, and it is not an 
unfair suggestion that ho may have had 
feelings of enmity against Shripati and 
Gangaram. At the same time the record 
discloses that accused 10 had some en¬ 
mity with Bala Chandra Bande and the 
occasion of that enmity was, apart from 
some earlier proceedings between him 
and Bala Bande, that Bala Chandra 
Bande proved a sort of obstruction in the 
way of improper connexion that ao- 
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cused 10 had with a woman named 
Chaudra distantly related to Bala Chan¬ 
dra Bande. The evidence as to the 
connexion between accused 10 and Chan¬ 
dra is ample. There are letters said to 
have been written by Chandra to accused 
10 and on the evidence of Chandra 1 hold 
those letters proved. This connexion 
was disliked by Bala Bande, and under 
the circumstances we have a direct and 
immediate motive on the part of ac¬ 
cused 10 to see that Bala Chandra Bande 
was run in. Bala had given evidence in 
the beam theft case against Gangaram. 
On the other hand the motive suggested 
is that he was a relation of one of the 
accused persons in a previous murder 
case. Even assuming that in the matter 
of motive the position is fairly balanced 
on either side, we must consider the 
evidence as to whether Bala Bande did 
take part in this atfair. Wo have the 
evidence of Bala, Ex. 198. his brother 
Hari Chandra Bande to show that he 
was at Shigaon. I do not say that this 
evidence of alibi is convincing bub it 
may be said fairly that Bala Bande him¬ 
self has been examined and subjected to 
cioss-examiuation and that ho .is in a 
position to adduce evidence to show that 
he was far away from the Samdoli Naila. 
There is also the evidence of Eknath 
(Ex. 201) to .support the general story of 
his innocence. 

The next man is Atmarain Bhau. As 
regards this young man, his name soom9 
to have been mentioned according to the 
proseoution on account of Bhau's enmity 
with acoused 8. Ho is not shown to 
have any kind of connexion with any of 
the accused, nor to have any grudge or 
feeling of enmity against any of them, 
oxcept such as may be inferred from the 
fact of enmity between acoused 8 and 
his father Bhau. It is important to re¬ 
member that it was Atmaram’s father, 
Bhau, who made applications to the 
authorities, after the first investigation 
was practically over, to have a second 
investigation; and thore is evidence to 
show that he was in iaot at Akhalkop at 
the time. Outside his own evidence, 
Ex. 211, there is tbs evidence of Kesho, 
Ex. 212, his own father Bhau, Ex. 213, 
and Sitaram, Ex. 215. Bhau’s statement 
which was recorded before the Commit¬ 
ting Magistrate, was accepted in evi¬ 
dence as he died after the oommittal 
proceedings and before the trial. The 
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evidence as to alibi, which I have care- 
-uily road, appears to me to be true. It 
rray not be abundant evidence, but it is 
just that kind of evidence which a person 
in tbo position of Atmaram could adduce 
if he was really at Akhalkop. But this 
evidence, coupled with the initial improb- 
bihty oi this man being anywhere near 
the bamdoli Nalla on the night of 3lst 
August or in the early morning of 1st 
September satisfies me that his name 
was falsely mentioned. It is important 
to note in connexion with Atmaram that 
Gangaram distinctly stated to the Patil 
as follows: 

Out of those Atma had an axe. He said to 
me throughout tho life you pursued (persecuted) 
me. Can I release you now?* So saving he 
hit the first axe on the left thigh and Daji’s 
son hit tho stick on the right arm.’* 

It is difficult to understand how this 
statement could have been made by 
Gangaram if he was disposed to have 
any regard for truth for Atmaram is not 
shown to have been ever persecuted by 
Gangaram. There is no suggestion on 
the record of the case as to how that 
statement attributed by Gangaram to 
Atmaram oould he true. 

The next man is Keshao Tatya. He 
had enmity with accused 10. He is the 
brother-in-law of Tatya Anna Desai who 
was one of the accused in Gangu’s case, 
and ho is also said to have enmity with 
accused 10. Tho first circumstance is 
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had severed his connexion with Shripafci 
he was doing anything which could be, 
said to be improper against Shripati. 
htis helping Lakhu in the theft case is 
relied upon as showing his attitude to¬ 
wards Gangaram and his associates, in¬ 
cluding Shripati. But I am satisfied ou 
record of this case that Gulmya helped 
the right side, and rendering assistance 
of that kind might be a matter of grie¬ 
vance only to those who did not like any 
complaint being made against them or 
their friends. It cannot be treated as 
affording any reason for holding that a 
person helping the right man would go 
to the length of what he is stated by the 
present accused to have done in this case. 
Taking the probability based upon motive 
to be equally balanced in his case, we 
have the evidence of Gulmya himself, 
Ex. 192, Bala Nidgiri, Ex. 191, and 
Gulmya s wife, Harni, Ex. 191. This 
evidence as to alibi may not be convin¬ 
cing and is not very strong. Though 
I feel satisfied in my mind as to the 
alibi of some of those persons, I admit 
that I do not feel so clear as to the 
alibi of some of these. But taking the 
bulk of evidence relating to these wit¬ 
nesses as to their alibi and as to 
their general relations with the accused 
it seems to me that the net effect 
is strongly against the defence and 
very much in favour of the prosecution 


relied upon by the defence as explaining 
hie alleged attack on Dadu and the latter 
oiroumstance as explaining why his name 
was falsely mentioned. Ho also has 
been examined. His deposition is Ex. 
202, and there are two witnesses exami¬ 
ned to show that he oould not be at the 
Samdoli Nalla. Those two witnesses 
are Dhondi Gopal, Ex. 205. and Dadu 
Tatya, Ex. 206. ■ 

The last man is Gulmya. Undoub¬ 
tedly in the year 1918 differences and 
strong differences too, had arisen between 
Gulmya and Shripati, and in the matter 
of motive, without trying to differentiate 
too nicely, it may be said that Gulmya 
may wish to do harm to Shripati's party 
and Shripati may wish to do harm to 
him and those who were on his side. It 
is also true that Gulmya’s antecedents 
are not good, and in the matter of ante¬ 
cedents he may be but on a par with 
some of the accused. But it does not 
appear on the record of this case that 
about this time, i.e. f in 1918, when he 


case. 

Here again the criticism that was 
offered was not so much for disbelieving 
any particular witness as for the general 
distrust of evidence of this kind, as it 
could be easily concocted. This general 
criticism is very useful in appreciating 
this evidence with caution, but it does 
not help us much in ooming to a conclu¬ 
sion ; and, in my opinion, it is quite 
impossible to ignore the effect of the bulk 
of the evidence relating to the six per¬ 
sons. The result is that the prosecution 
have offered all these six persons as wit¬ 
nesses to show that they were not at the 
Samdoli Nalla and further they have 
shown that as regards the initial proba¬ 
bility as to their taking part in such an 
attack, the balance of probability is in 
favour of the prosecution theory and 
against the defence theory. On tho other 
hand, there is nothing on the record to 
show either in the cross-examination of 
any of these witnesses concerned or any¬ 
where else on the record that there was 
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any kind of general conspiracy amoDg 
these six persons with or without some 
others. In the absence of any evidence 
of association among them, it is not rea¬ 
sonable to assume that there was such a 
conspiracy among those six persons as 
would lead to such an attack on Dadu. 
On the whole therefore I am satisfied 
that the prosecution have given all evi¬ 
dence which could reasonably be expected 
to show that none of these 9ix persons 
was concerned in this crime. 

These are the ciroumstances which all 
tend to point to one conclusion, namely 
that generally speaking, the defence 
theory is false and that the prosecution 
theory is true. These circumstances to 
which I have referred are very important 
in the case, not only as affording assur¬ 
ance to the other direct evidence to which 
I shall presently come, but also as show¬ 
ing that each one of these circumstances 
points to a conclusion against the defence. 
On the other hand, there is not a single 
circumstance of any real weight which 
can bo said to have been proved in this 
case in favour of the defence theory. 

I may refer here to the argument based 
on the delay in the present prosecution 
theory being put forward. Generally 
speaking, it was suggested on the very 
day by the mother of Dadu (Ex. 165). 
This is supported by the evidence of Bala 
Master (Ex. 182). I have already referred 
to the evidence of the Sub-Inspector of 
Palus to show that the theory was men¬ 
tioned to him on 4th September, and to 
the telegrams and applications of the 
relations of the six persons to different 
authorities to show that that was the 
burden of their suggestions and state¬ 
ments. It is clear therefore that the 
present prosecution case was suggested 
almost simultaneously. Only the first 
investigation proceeded on the lines of 
the present defence theory. But that 
does not lend support to the argument 
based on the ground of delay. 

Coming now to the direot evidence, as 
to the conspiracy on 30th August we 
have the evidence of the two approvers, 
Mahadu and Nana, the confessions of 
accused 1, 2, 3, 4, 5, 6 and 10 and evi¬ 
dence of Rama Satu, Bala Ashte and 
^anbu B&gdi. As regards the approvers, 
I may mention here a circumstance which 
I should have stated earlier. In the first 
instance, these two persons were arrested 
as aooused persons and they made their 


confessions. The committing Magistrate 
otferel pardon in a form, which is rather 
unusual and which may have proved 
embarrassing. As a result of this offer 
which was accepted by Mahadu and 
Nana, they were examined as witnesses 
in the case. Their evidence, generally 
speaking, is fairly detailed and is not in 
any material particular shown to be 
inconsistent with the first statements 
which they made. The evidence of Rama 
Satu (Ex. 190), Bala Ashte (Ex. 359) and 
Santu Badgi (Ex. 174) is not on the whole 
more assuring than the evidence of the 
approvers. All these persons were pre¬ 
sent at the conspiracy and maintained 
silence, although they had knowledge of 
the conspiracy. This evidence however 
is 9uoh as can be reasonably expected in 
the case of such a conspiracy. We have 
the assurance as to conspiracy not only 
from those persons who are not free from 
taint as witnesses, but also from a fairly 
large number of aooused persons who 
made their confessions in the first in¬ 
stance. 

As regards the confessions, it is quite 
true that except in the case of accused 3 
and 6 they have all been retracted ; and 
retracted confessions naturally carry 
muoh loss weight than confessions whioh 
have been adhered to. But as regards 
the general story of the conspiracy on 
the whole, l do not see any reason why 
the confessions which have been made 
by these several accused should not be 
believed, at least so far as they relate to 
thflir own presenoe at the conspiracy. 
In spite of this evidence, whioh is sub¬ 
ject to certain infirmities, I have looked 
out for corroboration in the conduct of 
the accused ; and generally speaking, I 
am satisfied that the subsequent oonduob 
of the aooused lends considerable support 
to the theory of conspiracy. For instance 
accused 9, 10 and 11 went to Samdoli. 
I do not desire to refer to this incident 
in detail oyer again, but their early visit 
to Samdoli on 1st September, coupled 
with the subsequent interest whioh ao¬ 
oused 10 and 11 took throughout the 
first investigation and in the arrest of 
some of the aooused, is more indicative 
of the truth of tho story rather than 
otherwise. I am not unmindful of the 
consideration that if Gangaram was an 
associate of aooused 10 and 11, the 
murder of his bvother may naturally 
exoite interest in accused 10 and 11 and 
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they may go and help him to a certain 
extent. I have given due weight to this 
circumstance and making due allowance 
for it, I still remain of the opinion that 
their conduct is indicative of the general 
truth of the story as to conspiracy and 
not indicative of the innocence of Ganga- 
ram and themselves, as suggested by the 
defence. 

I shall now deal with the case of each 
of the accused separately. In spite of 
my general belief in the story of the con¬ 
spiracy, in dealing with the case of each 
accused I desire to test the oase against 
each accused with reference to his parti¬ 
cular conduct. 

As regards accused 1, it is an undoubted 
fact that he and his brother, Dadu, 
did go from Shigaon to Sangli Bazar on 
31st August and • they stayed at night 
at Sangalwadi. I have not so far men¬ 
tioned the particular motive, which he 
had against Dadu. It is proved in the 
case that there had been quarrels bet¬ 
ween accuse! 1 and the deceased Dadu. 
They were two brothers and after Gan- 
garam gave evidence in Gangu's case, 
there is evidence to prove that there were 
quarrels between them over the evidence 
given in Gangu's case. Dadu believed 
that Gangaram had given false evidence 
and he disapproved of Gangaram's con¬ 
duct. It is needless to state this evi¬ 
dence in detail. It is said that the diffe¬ 
rences had led-to their separation in liv¬ 
ing. There is also evidence in the case, 
which I believe, to show that the rela¬ 
tion between Krishni, the wife of Dadu, 
and accused 1 were not proper. In mak¬ 
ing the.suggestion at the 1st meeting on 
the morning of 30th August that his 
brother may be murdered, he was ac¬ 
tuated not only by any motive common 
to himself and his associates but by some 
personal motive also. I am satisfied on 
the evidence that it was on account of 
those reasons that accused 1 offered 
practically to sacrifice Dadu. Dadu was 
an innocent and inoffensive man and he 
was misled and persuaded by accused 11 
to accompany Gangaram to Sangli. This 
incident is proved by the evidence of 
Jija, Ex. 165, and other witnesses in the 
oase. He was not himself willing to go 
to Sangli, but ultimately he did go there 
and there is no doubt about the murder 
of Dadu. Having regard to his conduct 
the evidence as to conspiracy seems to 
me to be amply corroborated. I have 


no doubt that, as alleged by the prose, 
cution, accused 1 was helpful in se¬ 
curing the murder of Dadu and was 
present at the scene of offence. I do not 
refer here to his other conduct about 
feigning to have received injuries, as I 
have already referred to it elsewhere. 
But taking his conduct as a whole into 
consideration, it leaves no doubt as to 
his being concerned in the crime. It can 
be said that but for him this particular 
murder could not have been brought 
about. 

As regards accused 2, there is no doubt 
that he was a new associate of thi3 com¬ 
pany. He had joined apparently in 1913, 
and it does not appear on the record 
whether he had any personal motive in 
this murder. At least none has been 
mentioned pointedly in argument and I 
have not been able to discover any. So 
far as ho is concerned, we have the evi¬ 
dence of the approver supported by the 
evidooce of these three witnesses, Tuka- 
ram Patil, Santu Bagdi and Rama Satu, 
as to his presence. He has signed Ex. 230 
which might show his association with 
Shripati. But in his oase roally when 
the evidence is analysed, it depends upon 
the evidence as to the conspiracy to 
which I have already referred and his 
own confession. Ho made his confes¬ 
sion on 5th. He was arrested on 4th 
and there was no undue delay whatever 
in his making the oonfession. Though 
in tho matter of direct personal motive 
and his conduct outside that disclosed 
in the evidence relating to conspiracy 
and in his confession there is nothing 
tangible against him, I am satisfied that 
tho evidence as to conspiracy is suffi¬ 
ciently corroborated by his own confes¬ 
sion, whioh even though retracted, I 
believe. There is also evidence which 
the Government Pleader has relied upon, 
to show that he loft Shigaon on the 
evening of 3ist with his other four com¬ 
panions ; but that evidence is not any 
hotter than the evidence of conspiracy. 
After all the oase against him is really 
proved by the evidence relating to the 
conspiracy and his oonfession. There are 
the confessions of tho co-acoused, parti¬ 
cularly of those co-acousod who have 
adhered to their confessions up to the 
end. I attach very little weight to the 
confessions of the co-accused which ha>e 
been retracted at the trial. I need not 
state my reasons for that attitude in this 
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oase. Even apart from the confessions 
of the co-accused. I am satisfied as to the 
guilt of accused 2. 

Accused 3 has not appealed and we 
are not concerned with his case. 

Accused 4 is in the same position as 
regards the nature of the evidence. But 
his case is different from the case of ac¬ 
cused 2, in this sense that he did not 
take any part in tiie actual murder. He 
did not go to the Samdoii Nalla, and the 
part which was assigned to him by way 
of going to attend at Dadu's field on 
31st August he failed to. perform. But 
there is the evidence of Jija (Ex. 165) 
and Vithal (Ex. 308) to show that he did 
acooenpany Shripati when he went to 
persuade Dadu on the evening of 30th 
August to go with Gaogaram to Saogli. 
On that evidence I am satisfied that on 
the evening of 31st August ho did ao- 
oompany Shripati to Dadu. It is quite 
true that he did not take any part in the 
persuasion. It is also true that he did 
not fulfil the function which was as¬ 
signed to him on 31st August. In the 
shape of conduct or in the shape of per¬ 
sonal mobivo there is not much against 
this accused. At the 3ame time we have 
the evidence with regard to conspiracy 
which I have detailed and his own con- 
fession according to the evidence of the 
Police Inspector he was arrested on 9th. 
It also appears from that evidence that 
he was kept under a sort of surveillanoe 
at the village from 4th September. At 
one stage 1 felt some difficulty as to 
whether the oase was sufficiently made 
out as regards accused 4. But on a con¬ 
sideration of all the circumstances I 
think that the conclusion reached by 
both the Assessors and theSessions Judge 
in his case is also right. In reaching 
this conclusion necessarily his confession 
has to be considered, and in considering 
that confession I have not overlooked 
the fact that his confession was not made 
immediately after he was under the 
police eye. At the same time ho was 
not under arrest before 9th and the evi¬ 
dence as to conspiracy shows that he 
was present at both the meetings. 

As regards accused 5, it is quite true 
that he has not signed either of the two 
applications, Eks. 130 and 12. His con¬ 
fession stands more or less on the same 
footing and is subject to the same oriti- 
oism as the confession of aooused 4. 
There is a discrepancy in the evidence of 
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the two approvers as to his presence at 
the evening meeting on 30tb. Giving 
him the benefit of the cioubc arising in 
consequence of this discrepancy, I am 
prepared to hold that it is Dot shown 
that he was present at the evening 
meeting. But in his case there is a piece 
of conduot even more assuring than his 
confession. That piece of conduct is 
that be made a statement that five out 
of six persons who wore originally 
charged by Gangaram were seen by him 
going towards Sangli on the night of the 
murder. It also appears from the evi¬ 
dence of the Sub-Inspector, Ex. 368, that 
he was cited as a witness when the 
charge sheet was sent. This readiness 
to support the defence theory is a clear 
indication of his intention to help the 
conspiracy and of his agreement required 
under the definition of conspiracy. It 
is no doubt a question of faot to be de¬ 
termined in each case as to whether the 
particular accused agreed with the other 
persons to do any illegal act. I am quite 
satisfied in this case that there was a 
general agreement in this morning to in¬ 
duce Dadu to go to the Samdoii Nrvlla in 
the manner already stated and to kill him 
there, and the statement made by him 
seems to me to indicate his desire to sup¬ 
port the purpose for which the crime 
was organised. Though therefore as re¬ 
gards accused 5 at one stage I did feel 
some difficulty in coming to a conclusion 
adverse to him, I am satisfied on a con¬ 
sideration of the evidence that his guilt 
also is established. 

Aooused 6 has not appealed. 

As regards accused 7, there is no 
doubt as to his conduot. He was pre¬ 
sent on the morning of 30th August and 
he left Shigaon for Arjunwadi and he 
met Gangaram and Dadu at 'Sangli on 
the afternoon of the 31st. The whole 
party, including aooused 7, returned to 
Sangalvadi. He stayed separately, it 
is quite true; but in the morning he 
joined the party to return to Shigaon. 
His present oase is that he lagged behind 
and that as soon as he heard a row, ho 
ran baok towards Sangalvadi as he was 
afraid of being deprived of the money 
that was with him. That is his case 
now anff we are satisfied from the state¬ 
ment wbioh he made on 1st September, 
and whioh has been admitted in evidence 
as being in favour of the aooused, that 
this position was taken up by him on 
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1st. September, soon after the offence. 
It also appears from the evidence that 
on the 1st he returned to Samdoli and 
stayed there. There is evidence to show 
that on 1st and 2nd September, he was 
there in company with Shripati and Balu 
Desai, accused 11 and 10, respectively. 
This shows he was throughout an agree¬ 
ing party to the conspiracy. In his case 
there is the further charge as to his 
presence at the murder punishable under 
S. 302 road with S. 114. But in view of 
the statement which he had made on 
1st September, we feel some doubt as to 
his presence at the scene of murder. No 
doubt if the approvers evidence is to be 
believed, he was there as a helping and 
sympathetic associate. But there is con¬ 
flict between that evidence and his state¬ 
ment, and on the whole it would not be 
safe to confirm his conviction with re¬ 
gard to his presence at the scene of mur¬ 
der. In his case therefore while I am 
satisfied that he was a member of the 
conspiracy to murder Dadu. the con¬ 
viction under Ss. 302 and 114 ought to 
be set aside. 

As regards accused 8, there can be no 
doubt on the evidence that he is one of 
the old associates of Shripati and there 
is evidence against him relating to con¬ 
spiracy. Further there is the evidence 
of Ganu and Rau, to which I have re¬ 
ferred as showing the presence of ac¬ 
cused 8 at the time of this murder. Ho 
has not confessed and in his case there 
is the evidence relating to the conspiracy 
supported by the evidence of Ganu and 
Rau. It derives some support from the 
confessions of some of the co-accused. 
There is the evidence of a witness, 
Ex. 170, who is said to have seen him 
returning from the Samdoli Nalla to 
Sbigaon in the morning of the 1st. That 
evidence is of such a type that it is diffi¬ 
cult to place much reliance on it. I 
may mention here that there is some 
evidence to show that accused 8 was at 
Samdoli on 1st September in the even¬ 
ing. The presence of acousod 8, though 
not deposed to by the Patii and Dhondi 
Ramoshi of Samdoli, is deposed to by 
.Tija at Samdoli on the evening of the 
1st. But in his case I rely mainly upon 

the evidence of conspiracy and the evi¬ 
dence of Ganu and Rau. I am satisfied 
that he was one of the persons who went 
to the Nalla and took part in murdering 
Dadu. 


As regards accused 9, there is clear 
evidence to show that he was present at 
Samdoli with accused 10 and 11 on the 
evening of 1st September. Dhondi 
Ramoshi and Jija refer to his presence 
at Samdoli. That conduct, in my opi¬ 
nion, is consistent with his guilt and not 
consistent with his innocence. There is 
the other evidence against him just as 
there is against accused 8. Under the 
circumstances lam satisfied that ac¬ 
cused 9 was concerned both in the con¬ 
spiracy and in the murder. 

As regards accused 10, there is the evi¬ 
dence as to conspiracy and there is his 
confession made on 7th February. He 
has no doubt retracted this confession 
and he has made a very long and de¬ 
tailed statement at the trial and made 
practically no statement before the Com¬ 
mitting Magistrate. He is undoubtedly 
one of the associates of Shripati and pos¬ 
sibly as good a leader of this con¬ 
spiracy as accused 11, with whose case I 
shall presently deal. He was also present 
at Samdoli with accused 11 in the after¬ 
noon of 1st September and tool: active 
part in assisting the Investigation Officer. 

I do not feel any doubt whatever as to 
his guilt. 

As regards accused 11, there is no 
doubt, on the evidence as to conspiracy 
and his conduct to which I have already 
referred, that he was a member of this 
conspiracy and in fact a leader of the 
conspiracy. It was to him, according to 
the prosecution case, that the five per¬ 
sons after murdering Dadu went to 
Shigaon; and then it was ho who left 
Shigaon for Samdoli with some of the 
accused, oven before the news reached 
the Patii of Shigaon. The evidence re¬ 
lating to the first investigation clearly 
shows that accused 11 took an active 
part in helping the Investigating Officer 
and, as it now appears, in misleading 
him. I need not re-examine his conduct. 
I am satisfied that the evidence as to his 
being a member of this conspiracy and 
as to his abetting the offence is true, and 
that he is guilty. I may add a word 
with reference to his plea that on 30th 
August (Friday) he had gone to Islampur. 
He made that statement for the first 
time at the trial after the whole evidence 
was recorded. There is practically no 
evidence in support of the plea: and the 
statement of Krishnabai of Islampur 
(Ex. 186) in cross examination is too 
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vague to form the basis of any in-erence 
in favour of accused 11. I should not 
be prepared to rely upon her evidence in 
support of the plea of accused 11, and 
her statement, taken at its best, is wholly 
insufficient to establish that Shripati was 
at Islampur on that particular Friday. 

This finishes the consideration of the 
guilt of the accused persons. The result 
so far is that except in the ease of ac¬ 
cused 7, the convictions of all the appel¬ 
lants must be confirmed. As regards ac¬ 
cused 7, the conviction on the charge 
under S. 120-B must be confirmed, and 
that under Ss, 302 and 11-1 ought to be 
set aside. 

As regards the sentences, in the case 
of those who have been sentenced to 
transportation for life there is nothing 
to he said. Whether a person is guilty 
of being a member of the conspiracy for 
the purpose of murdering a man or whe¬ 
ther ho otherwise abets the murder, he 
is punishable in the same manner. So 
in the oasa of accused 2, 1 and 5 the 
sentences for transportation for life must 
be confirmed. As regards accused 7, the 
sontenco of transportation for life under 
S. 120-B must be confirmed; and having 
regard to our finding a9 to his alleged 
presence at the murder, the sentence 
under S. 302 read with S. 114 ought to 
be cancelled. 

As regards these five aoousod who have 
been sentenced to death, the case stands 
on a different footing. 

Accused 1 who for the sake of his per¬ 
sonal ends offered his brother to. be mur¬ 
dered, saw him murdered and in faot led 
him into a trap. There can be no doubt 
as to the appropriateness of the sentenoe 
of death passed on aocused 1, Gangaram 
Hari Parit. 

As regards the other four who have 
been sentenced to death, it seems to me 
that the oase of accused 10 and 11 must 
be separately dealt with. . As regards ao- 
oused 10, he was undoubtedly one of the 
leading members of the conspiracy who 
actually accompanied the murdering party 
to the Samdoli Nalla and took an active 
part in murdering Dadu. According to 
the prosecution oase whioh I accept, he 
was sent for the purpose of lending as¬ 
surance to the other members who w ere 
sent to kill Dadu. The sentenoe of death 
passed on him seems to me to be appro¬ 
priate. In the oase of aocused 10, Balu 


alias Ramrao Hindurao Desai, I would 
confirm the sentence of death. 

As regards accused 11, it is quite true 
that he did not go to the Samdoli Nalla 
to take part in the murder of Dadu: but 
in my opinion on the facts found he is 
as responsible as any person who went 
to the Samdoli Nalla and took part in 
murdering Dadu. In fact his responsi¬ 
bility to my mind is even greater. The 
whole conspiracy was batched at his 
place, and was throughout supported by 
him. At every stage he helped the car¬ 
rying out of the scheme, whioh was un¬ 
fortunately conceived on 30th August. 
It is true that he is only liable to bo 
punished under S. 109 read with S. 302, 
and not for the principal offence under 
S. 302. But in his case I feel clear that 
the sentence of death is fully deserved, I 
do not see any extenuating circumstance 
whatever in his favour and in spite of 
the fact that ho did not take any actual 
part in the murder, I would confirm the 
sentence of death passed on aoousod 11, 
Shripati Bala Patil. 

So far 1 have dealt with the throe per¬ 
sons whom I consider tho worst offenders 
in the crime. 

As regards accused 8 and 9, they 
have been sentenced to death by the Ses¬ 
sions Judge. Tho record shows that 
these two persons were not loaders of 
tho conspiracy but wore led by men like 
Balu and Shripati. It is true that they 
took part in the aotual murder of Dadu, 
but both in their subsequent conduct 
and in their general responsibility for 
this conspiracy, in my opinion, they oc¬ 
cupy a somewhat different position from 
that occupied by accused 10 and 11. 
After all in oase of this kind, where there 
are several persons concerned in the 
murder, in considering the question of 
sentence the Court has to draw a line; 
and in the interest of justice it will be 
quite fair to draw the line where I pro¬ 
pose to draw it, namely, to sentence only 
those three accused whom I have men¬ 
tioned to death and to sentence the rest 
to transportation for life. As regards 
aocused 8, Sakharam Laxuman Patil, and 
accused 9, Dadu Govinda Patil, l would 
reduoe tho sentenoe of death to one of 
transportation for life in the oase of oaoh, 
and order it to run concurrently with 
that passed under S. 120-B. 

I desire to add that though in this 
oase there have been two separate oon. 
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viefcions recorded under S. 120-B and 
under S. 302. read with S. 114 or S. 109, 
in the case of seine of the accused, I do 
not desire to be understood as holding 
that that is necessarily the correct view. 
The point has not been argued and there 
is no practical importance cf this point 
under the circumstances of this case. In 
the case of three accused (l, 10 and 11) 
we confirm the sentence of death, and 
in the ca3e of the other accused who are 
appellants before us the sentence will 
be cue of transportation for life. Whe¬ 
ther there will be two such sentences of 
transportation running concurrently in 
the case of some cf them or only one, 
the result is practically the same. It is 
in this view of the matter that I have 
not gone into the question as to whether 
a person could be separately charged and 
sentenced in respect of a conspiracy for 
murder in pursuance of the same con¬ 
spiracy or for abetment of murder or 
with being present at the murder. I do 
not desire to express any opinion as to 
what the correct view on this point is. 
That must be considered when the ques¬ 
tion arises under circumstances under 
which it may have practical importance. 

Before leaving this case I desire to add 
a word as to the second investigation 
carried on in this ca c e. The investiga¬ 
tion has been very full and helpful on 
many points connected with this case. 
In spito of the criticism urged on behalf 
of tba defence, I am of opinion that the 
investigation discloses nothing which 
can be said to he improper or open to 
any objection. I am satisfied that the 
investigation was carried on promptly 
and efficiently, ana there is nothing in 
the case to support the suggestion that 
it was not honest. 

Crump, J.—The care and ability with 
which the learned Sessions ludge has 
dealt with this difficult case and the 
very full arguments which have been 
placed before us have lightened our 
labours, and in my own case the task is 
still further lightened by the judgment 
of my learned brother which has just 
been delivered. Yet though I concur in 
his conclusions. I think it desirable that 
I should record my reasons separately 
in view of the importance of the case 
and the grave interests involved 

Before coming to the facts which ap¬ 
pear to me to he relevant to the present 
matter I will say a few words as regards 


the evidence on the record to which objec- 
tion has been taken in the argument before 
us. \\ hat is known as Gangu's murder 
has no doubt a bearing upon the present 
case, but I am not sure that the learned 
Sessions Judge has appreciated that 
bearing in its true light. Voluminous 
evidence has been recorded to prove that 
the result of that case was a miscarriage 
of justice and that the false charge 
which led to that miscarriage of justice 
was manufactured by some of the pre¬ 
sent accused in order to involve their en¬ 
emies. Now, as I understand the matter, 
Gangu’s case is relevant in three ways. 

It is relevant by way of introduction or 
explanation to the facts of the present 
case, it is relevant in so far as along 
with other facts it discloses a motive, 
and it is further relevant as rebutting 
any inference which arises from any re¬ 
levant fact in the present case. As re¬ 
gards the latter point, I consider that the 
evidence falls within the terms of S. 9, 
Evidence Act. We are here confronted 
with two rival stories as to the com¬ 
mission of the present crime and as those 
two rival stories are mutually exclusive, 
anything which tends to show that one 
is false, must necessarily go to prove 
that the other is true. The six persons, 
who were immediately implicated by ao- 
cued 1 after the commission of the mur- 
der, are said to have absconded when it 
became known that their names bad 
been mentioned by him as participators 
in the crime. 

The fact of their absconding was con¬ 
duct going to show that they were indeed 
concerned in the murder. Therefore any¬ 
thing which tends to explain their con¬ 
duct, which furnishes a motive other than 
a guilty conscience, is clearly relevant 
under S. 9. Evidence Act. Now it is said 
that the falsity of the charge in Gangu s 
case was the motive which led these per¬ 
sons to abscond as soon as they were 
mentioned. But I think that idea does 
not correctly represent the real r0 * s .°£ 
for their conduct. A motive is that which 
moves a man to do a particular act. It 
is that which is in his own mind which, 
moves him to act, and whether the be-; 
lief which produces that state of mind is 
true or false, the motive remains the 
same and the truth or falsity of the be¬ 
lief is not really in question. W hat has 
been done in the present case is to record 
in tho course of the present trial a large 
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body of evidence to prove that the oharge 
in Gangu's ease was false and was in¬ 
spired by the accused. But what we 
have to consider is the state of mind of 
these six persons on 1st September 1918 
and the evidence does not really bear 
upon that state of mind unless it is shown 
that the evidence was known to these 
persons. Without such proof there is no 
logical connexion between the falsity of 
Gangu's case and the absconding of the 
six persons on 1st September 1918. It 
has not been sought to 9bow before us 
that these six persons had access to the 
information which that evidence supplies 
and therefore so far that evidence is not. 
in my opinion, relevant for this special 
purpose. Indeed from the practical point 
of view it is quite unnecessary to consi¬ 
der whether the provious case was or was 
not a miscarriage of justice, because it 
oan bo shown without the least difficulty 
that there was a universal belief that 
such was the case, which in ths village 
of some 2,000 inhabitants must neces¬ 
sarily have boon shared by those persons 
who absconded. I will only allude briefly 
to the evidence disclosing that belief. 

It will be found stated in the deposi¬ 
tions of Krishna Babaji, Bhau Ganuji, 
Sakharam, Dnyanu Ramoshi and Ganga¬ 
ram and indeed in many other plaoe9 
upon the record, and it is clear that im¬ 
mediately after Gangu’s murder that 
belief was openly asserted in a petition, 
Ex. 127, which has been sinoe traced to 
the witness, Vishnu : Petkar. Therefore 
if it is established as I hold it is, that that 
belief was prevalent and must in all pro¬ 
babilities have been present in the minds 
of those six persons, it is unnecessary 
further to oonsider whether in point of 
faob the oonviobion in Gaugifs murder is 
right or wrong. In other respeots I have 
nothing to add to the grounds stated by 
my learned brother as regards this matter 
except that; where the Sessions Judge 
suggests that the evidence as to the 
falsity of that case was relevant as cor¬ 
roborating the confessions, it appears to 
me that he has omitted to observe that a 
confession is after all ouiy evidence in so 
tar as it bears upon the crime into which 
the Court is at the time inquiring and 
circumstances corroborating the oonfes- 
9ions upon immaterial points are in 
themselves equally immaterial. I sympa. 
thise with the desire of the learned Ses¬ 
sions Judge to correct a misoarriage of 


justice, but tbat is no reason for making 
any inquiry while the trial of another 
offence was going on unless that inquiry 
is on matters directly connected with the 
crime actually under trial, and where 
the learned Sessions Judge has argued 
from the similarity of the previous crime 
to the complicity of the same set of per¬ 
sons in this crime, I think he has clearly 
fallen into an error as explained by my 
learned brother in his judgment upon 
this point. 

I now pass from this matter to the 
previous history of the relations between 
the accused inter se and their relations 
with many of those otherwise concerned 
in the present case sinoe the year 1912. 
I do not propose to spend many words 
upon this matter, for it has been dealt 
with very fully already, and further, 
from my own point of view, 1 regard 
it, as furnishing very little aid to a 
correct conclusion in the present case. 
What in effect is shown beyond, I think, 
any possibility of doubt is that form 
1912 downward a numbor of the accused 
persons were associated together in 
various matters and that for a con¬ 
siderable time the witness Gulmya 
was upon the same side. It also shows 
that they wore hostile to many of the 
persons with whose case wo arc concern¬ 
ed on the alternative theory advanced 
for the defence. Throe of the six per¬ 
sons originally implicated in this case 
• arc related to those who wore convicted 
of the murder of Gangu, that is to say, 
Bala Babaji, Bala Chandra Bando 
and Koshav Tatya, and Bala Chandra 
Bande is also said to have quarrelled 
with accused 10 in connexion with the 
woman Chandra Bhasar, whose story I 
believe and whioh story goes to show 
that this Bala Chandra Bande interfer¬ 
ed in the relations between accused 10 
and this woman and this interference 
was aided by the witness Gulmya. Thera 
ia also clear proof that accused 8 and 
Bhau, the father of Atma, one of the 
six persons implicated had quarrelled 
over some property and that Bhau had 
supported a widow named Gojra as 
agaiust accused 8, aud that accused 8 
was convicted in the case arisiug out of 
those proceedings. It is further in evi¬ 
dence that Dado Daji, another of the six 
persons implicated had brought about 
an adoption whioh adversely affected 
the interests of the approver, Nana. 
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Five therefore out of those six persons 
had grounds for enmity against some or 
other of the accused and some of the 
accused likewise had grounds of enmity 
against them. As to the special case of 
the witness Gulmya, I do not find it 
necessary to add anything to the obser¬ 
vations in para. 40 o f the judgment of 
the learned Sessions .Judge. These facts 
appear to me to he established and they 
appear to show that Gulmya, who was 
originally an associate of the accused 
persons, fell out with them in the course 
of tho year 1918 and that this disagree¬ 
ment led to active hostility and that in 
particular as regards what is known as 
the “beam case.” Gulmya interfered 
actively on behalf of the complainant, 
Ijftkhu Jadhav, and that it was through 
his agency that the complaint was in 
fact lodged. It is clear that in spite of 
the attempt to compromise on the part 
of the accused a compromise which was 
I hold, imposed upon Lftkbu Jadhav by 
threats the case owing to the action of 
tho Deputy Superintendent of Police, 
was proceeded with on 25th August 
1915. and an order was issued for the 
arrest of accused 1. At or about the 
time with which we are now specially 
concerned there is evidence to show that 
aooused 1. 7, 8, 9, 10 and 11 were arrayed 
on one side as against the relatives of 
persons convicted in Gangu’s case and 
the six persons whom they sought to 
implicate with reforonce to the present 
crime. Thus there clearly was motive, 
but that motive may ho interpreted in 
either direction, and therefore in judging 
of the truth of tho alternative theory 
placed before us 1 do not think that the 
motive is of such special importance as 
to require any further discussion on my 
part. 

I may say here that I propose to con¬ 
fine myself to what appears to me .to he 
more important parts of tho case. To 
my mind the truth as to tho facts of 
Dadu’s murder must he sought mainly in 
the evidence as to what took place at 
the time, and the surrounding circum¬ 
stances are after all of only secondary 
importance, I come therefore now to 
tho murder of Dadu on 1st September 
1918. Apart from the identity of the 
murderers there is no dispute as to the 
place and manner in which the death 
of Dadu was caused. As to the time, I 
have scrutinised tho evidence bearing 


upon that point and it appears to me 
probable that the murder took place 
very shortly before sunrise on the morn¬ 
ing of 1st September. The sun rose on 
that day at about 6 a. m. and Mabadu, 
who was sent to communicate the news 
cf the crime, reached Samdoli after day¬ 
break. Therefore at the time of the 
murder tho sun must have been not far 
fiom reaching the horizon. The evi¬ 
dence of Ganu goes to show that they 
started from Sangalwadi before sunrise 
and when the sun rose be was at Dudh- 
gaou, which is four miles from the scene 
of murder. This witness also says that 
faces could he distinguished and the ap¬ 
prover Mahadu says that it was almost 
daybreak and that it was dawn when 
they reached the scene of tho offence. 
It seems therefore that there was proba¬ 
bly sufficient light to distinguish fact9 
with some clearness at short distances. 
I have alluded to this matter as hearing 
upon the possibility of Dadu having 
been killed by mistake for his brother, 
accused 1. If the statement of accused 
1 be examined, I think that that possi¬ 
bility must be excluded for the version 
that he himself puts upon the matter 
and tho state of the light at the time 
renders this improbable. 

Before I come more closely to the evi¬ 
dence as to the murder, I should like to 
say that hero we have two theories. 
No third theory is advanced and if it is 
shown that tho six persons, who were in 
the first instance charged with this 
crime, could not in all human probabi¬ 
lity have committed it then there is a 
very strong probability that it was com¬ 
mitted by those persons who made that 
false report and who by their own ad¬ 
mission are cognizant of the facts and 
were present at tho sceuo of the murder. 
Therefore I will examine the evidence 
briofiy from that standpoint. 

The first point and the mest important 
point in my opinion is the very trifling 
and superficial injuries inflicted upon 
accused 1. According to the theory of 
the defence the object of the attack was 
to murder him, and according to his own 
story he was in front of the party whiou 
was attacked, and two men, who were 
perfectly aware of his identity, Atma- 
ram and Dadu Daji fell upon ob¬ 
viously with an intention of causiug * 
death. These persons according to bi 
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own story wore armed with axes, and 
yet the injuries which were indicted 
upon him were merely six superficial 
soratchos and one nob very serious con¬ 
tusion on the right shoulder. That is in 
itself a circumstance which naturally 
leads me to regard his story with con¬ 
siderable suspicion and that suspicion is 
increased when the details of his state¬ 
ment are carefully perused. Allowing for 
any possible agitation of mind or any want 
of clearness of expression, I think that if 
that statement be carefully read, it will 
be seen at once that it does not account 
in a satisfactory manner for the death of 
the murdered man Dadu. Two persons he 
says attacked him but why they left him 
after these trifling injuries were inflicted 
is by no means clear. Tbon lie says that 
he looked hack and saw all these persons 
attacking Dadu and that he thon fell 
upon the ground and that the accused 
departed thinking that acoused 1 himself 
was dead. That does not appear to me 
a probable story and the words which he 
has put into the mouth of the mau Atma 
and which my learnel brother has com¬ 
mented on appear to mo to inorease the 
improbability, when it is borne in mind 
that the record furnishes no explanation 
why Atma should have used suoh words. 
Therefore I regard that story with 
suspicion, and if in connexion with that 
story we read the evidence which goes to 
show that the six persons so charged were 
in all human probability not upon the 
scono of the offence, the oonviotion be¬ 
comes almost a certainty that the story 
originally told by accused 1 was a false 
story. 


I do not propose to deal at lengt 
with the evidence what is termed tt 
alibi. But this much I may say tha 
there is voluminous evidence to sho 
that Dadu Daji was in fact at Islampuro 
Saturday and Sunday and that evidenc 
appears to me to be worthy of credi 
Further that there is reliable evidenc 
showing that Bala Babaji was phvsicall 
not perhaps incapable, but so disable 

t a r 9 A t ° r 1 endQr hl l P L rQSOnoe afc crime e> 
tremely improbable. This couple! wit 

the evidence as to the alibi of the othc 

persons leads me to believe that they di 

ner th0 murd0r in the mar 

ner alleged. I may point out that thoug 

the evidence as to alibi in the case c 

those persons other than Dadu Daii j 
somewhat weak nevertheless if the stor 


as to Dadu Daji is accepted and if the 
incapacity of Bala Babaji is as I have 
described, it seems to me that the Court- 
may safely accept the story as proved as 
regards the four other persons also. 
Thus 1 have little doubt that immediately 
after the murder a false story was told 
and the object of that false story must 
have been to implicate the six persons 
who were then named as the perpetrators 
of the crime. Along with the evidence 
pointing to accused 1 , as being concerned 
in the murder, I would read the evidence 
which goes to show that he was not cn 
good terms with his brother and that 
therefore it is not improbable that he 
should have been a consenting party to 
this murder even though that murder 
was probably, culv a secondary motive 
in the commission of this crime. Upon 
this point the evidence of Jija, Krishna 
Sikhram Hari, Mukta, Keshav Naiku, 
\ ithal Tukaram and Yamuna appears to 
me, when read, to be reliable and to 
establish that these two brothers were 
not upon good terms. That being so, 
why did accused 1 and Mahadu tell this 
false story ? It appears to follow as a 
necessary inferenco that they themselves 
were in some way concerned in the 
murder of Dadu. It does not follow that 
the other accused were concerned. For 
evidence as regards them we must look 
elsowhera and I will now oome to that 
portion of the oaso which bears more 
materially against them. I would hero 
say that I agree with my learned brother 
that we have in this case an honest and 
straightforward investigation and an 
investigation which, in my opinion, was 
conducted with great ability. We have 
also the evidence of the Magistrate he- 
fore whom the confessions of the acoused 
persons were recorded, which goes' to 
show that every care was taken to see 
that no improper pressure was put upon 
these accused. Therefore it seems to me 
at least as far as aooused 1 , was oon' 
oerned safe to aocept his oonfession, and 
as regards the confessions of the other 
aooused, unless there is something in the 
evidence which conflicts with those con-i 
essious I see no reason why thoso con ! 
fessions should not be acted upon ovom 
though they were retraoted at a later! 
staue of the trial. Cer| 

Tne next point which I would note as 
bearing upon the perpetrators of this 
orime was the evidence whioh goes to 
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show that certain of the accusal parsons 
left Shigaon and proceeded to Samdoli 
before they could have known in the 
ordinary course that the murder of Dadu 
had been committed. That they went in 
connexion with that murder is not dis¬ 
puted, and if they are unable to explain 
for what reason they went, then it would 
appear to me a reasonable inference that 
they were in some way concerned with 
the facts leading up to his death. Those 
accused persons are 6, 9, JO and 11. 
Accused 9 and 10 are mentioned as being 
present at Samdoli, by the witness 
Dnyanu Ramoshi, and Jija says accused 
7 to 11 were also present at Samdoli 
when she arrived there. As to accused 8 
she is probably mistaken, for there is no 
other evidence upon this point and the 
statements of the approvers mention ac¬ 
cused 6, 9, 10 and 11 only. The ques¬ 
tion is whence these persons got their 
knowledge of the murder which had just 
been committed. Their own story is 
that they derived that knowledge directly 
from the official report sent by the Police 
Patil of Samdoli to the Police Patil of 
Shigaon. 

Now the Police Patil of Samdoli. 
who is not shown to be biased against 
the acoused, states that he son* his 
report at 10 o'clock in the morning. 
He also states that these accused were 
in Samdoli about 1 o'clock. If that be 
true, they could not have started after 
the official intimation reached Shigaon, 
for the distance -was about 10 miles. 
That the report should have been sent 
oat about 10 a. ra. at the earliest ap- 
pears to me consistent with all known 
facts of the case, for it bears internal 
evidence of its having been written after 
the statement of accused 1 was recorded 
at the scene of offence. and it is therefore 
not probable, having regard to the 
dilatory manner in which such investiga¬ 
tions are conducted, that it should have 
been despatched immediately. The 
Mabar woman who took the report also 
states that it was sent at a time which 
corresponds roughly to 10 o'clock in the 
morning, and she further says that she 
mot accused 10 and 11 and others upon 
the road while she was carrying that 
report and that she reached Shigaon at 
2 o'clock in the afternoon. As to the 
arrival of the report at Shigaon, she is 
corroborated by Bala Master who was 
then the Patil, and I see no ’reason, why 


his evidence should not be accepted. It 
seems to me, therefore to follow that the 
accused persons left Shigaon before that 
report arrived and therefore they must 
have had a source of knowledge which 
they had not disclosed. 

[Note.—The rest of the judgment is not mat¬ 
erial for the purposes of this report.— Ed.) 

G.vJ a.K. Convictions upheld . 
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Marten, J. 

Weld k Co. —Plaintiffs. 


v. 

Sher Ahmed Elcbal Ahmed and Haji 
Karim Elahi —Defendant k Third Party* 

Original Civil Suit No. 1170 of 1916, 
Decided on 21st June 1919. 

Costs—Costs how to be assessed in third 
party proceedings stated. 

Where a decree is mssed ngiinst a defendint 
in a suit and the defendant then succoeds in 
third party proceedings his costs of the suit 
should be taxed as against the third party as 
between solicitor and client aud the co*ts of tho 
third party proceedings as between party and 
party. [P 401 0 2 ; P 402 0 1] 

Judgment^—The last point argued in 
this case is whether the costs of the de¬ 
fondant as against tho third party ought 
as to any, and, if so, whit extent to bo 


paid as between solicitor and client. 

Mr. Sotalvad at tho outset disclaimed 
any intention to ask for costs between 
solioitor and client. In case this judg¬ 
ment comes before any Judge who is un¬ 
familiar with the Bombay practice as 
opposed to the practice in England, I 
would say that that observation has re- 
ferenoe to what I believe to ho a pecu¬ 
liarity in these Courts of -drawing a dis- 
tinction between “ costs as between soli¬ 
citor and client ” and costs between 
solicitor and client,*' the former being 
more in the naturo of what in England 
are costs on a higher scale, and the lal- 
ter being the fullest possible indemnity 
and which I rather gather in this Court 
admit of very little, if any, real taxation. 
I need not dwell ou that, because, as I 
have said, Mr. Setalvad confines his oiso 
to costs as between solicitor and client. 

As regards the order to ho made, Mr. 
Satalvad asks me to follow the form 
which was adopted by Romer, J.. as no 
then was in Trafalgar Co., Ltd- v. 
Francis (l) which will be found in Sefcon 
6th Edn.. Vol. 3, p. 2112, Form No 1J, 
a rd similarly at p. 2072 in the 7th E 1 o^ 
(1) [1S92J B. 75S. 
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It will be noticed that at the bottom of 
that form is a note to this effect: 

" A motion to vary the minutes of this order 
.is regirds solicitor and -client costs given 
against the third party was refused." 

The precise form of the order was 
" at, d as to the question of iudemnity, de- lare 
that the defendant is untitled to be indemnified 
«»y the said A Ti, against all amounts payable 
♦ v him under this judgment and lot the defen¬ 
dant recover agkinst the said A U any amounts 
so paid by him and his own costs of this action 
and of tho Lhird party proceedings to be taxed, 
etc., those of the action as between solicitor and 
clieut, but having, regard to the fact that tliev 
are payable by the third party." 

Ib will be seen there that the defen¬ 
dant’s costs of the action are directed to 
he taxed as between solicitor and client 
and his costs of the third party proceed¬ 
ings as between party and party. That 
form of order has been followed in Ire. 
land by Vice-Chancellor Chatterton in 
Wiley w. Smith (2.) It will also be found 

w a n in hInrta!t v - Scarborough (3) 
Wills. J.. made a somewhat similar 
order, that is to say, be gave what cor¬ 
responds to the defendant here, his costs 
of tho action as between solicitor and 
client. Another instance of solicitor and 
client costs being given is a decision of 
farewell, J„ in Hooper v. Bromet (4) 
which was reversed on another point in 
Hooper v. Uromtl (5) and also in G. IF. 
By. v. Fisher (6). a decision of Buokley 

krn ( , i rn T V -A TUnier m a <3eoi3iou ot 
Byrne. J. I do not say that all thess 

cases are oases of the third parties, hut 

they are oases where persons who in 

effect were entitled to an indemnity 

the r o£T SOhC,t ° r ^ ° ,i0nt °osts by 

Now the decision on the other side is 
» dooiaion in the King’s Benoh Division 
of Kennedy, J., as he then was in Max 

Thaf V * BrUls,l Ihomson Houston Co. (8). 
That was the case of an indemnity 

?harn B K ft PrO ? 0d | n88 . for n0 S*>genoe and 
thero Kennedy, J., said: 

u, t * r»- 

cam!of uale"rtho 8 ro mo 1°, C<Mt9 ° f .««on 

fitancos, be called upon to pay^born'M u , ! cam * 
solicitor and client. T 7 « m ft3 .. b0twoon 

3 [1890) 83 Sol. J. 601. ' 78 ' 

J4) [1903J 89 L. T. 37. 

(6) [1904] 90 L.T. 384. 

(8) [1904] 2 K. B. 342=73 L. J. K . B. C14 
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bet wee u party and party, but I do not think hs 
is l)Ound to pay more." 

The reporter’s note however at the 
foot of the judgment refers one to the 
above form in Seton and adds: 

Tho attention of the Judge was not called 
to this at the time, but bis Lordship has sines 
brought it to the notice of tho reporter." 

Now this case of Kennedy. J., is per¬ 
haps, on the facts, rather different to the 
class of indemnity case one has to deal 
with here. But however that may he, 
it 13 to my mind most material that the 
learned Judge's attention was not drawn 
to Lord Rotner, J.'s order nor to the 
form in Seton. As to this I must em¬ 
phasize tho fact that Seton is rather 
more than a mere ordinary text-book in 
the Chancery Division in Eugland. Ifc is 
a hook that is. in constant use there by- 
Judges and counsel and also by the Re- 
gistrars, whoso duty it is to draw up the 
orders of the Court. Therefore it U 
likely that any error will very soon be 
brought to the notice of tho Court. It 
sjeois to me with groat respeot to Ken- 
nedv J that as far as the authorities 
go. rhe balanco of authority is in favour 
of giving oosts, in a oase like this. i«' 
between solicitor and client. 

Then, if we turn and consider tho mat- 
ter from the point of view of discretion 
1 think that this balance of authority 
agrees with common fairness. Take the 
present oase To my mind it is clear 
that the liability on these ootton eon- 
tracts as between the defendant and 
third party as from 2Ut May was on the 

and tllTI *° d " 0t 0U tho defendant, 
and that tho third party was to find all 

moneys necessary for financing these 

transact,ons. Why then if the defen 

dant, aoting in effoot under tho directions 

of third party and in effect as his agent 

inours persona 1 liabiaHty for tho benefit 

of the third party, why should he he left 
out of poeket, because the third party 
omits to carry out what lie had promi«od 

f!nd°;“^ ly,t 0 i k r p th0 ^ndantl d 
funds. The rosult is that the defendant 

is sued and has to pay fche oosta of the 

that°t‘i, br !? U f 8ht J by tho If I said 

that the defendant can only recover his 

party and party oosts of that aotion it 

weei d n l 0 a t VQ *“!? wlth tho diffe »i>oe bet* 
ween p a rty and party oosts and solioitor 
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directly, ho would have to pay his own 
solicitor and client costs hut that as the 
defendant is sued, ho oan escape with 
party and party costs. What ho is ask¬ 
ing mo to do is this: that because ho 
used a cit’n paw he should only pay 
party and party costs and ho allowed to 
make the cat's paw viz . .the defendant, 
pay* the difference. I do not see any fair¬ 
ness in that. The costs of tho third party 
notice itself seem to mo to stand on a 
different footing. Treating tho notice 
as a separate suit, tho costs will follow 
tho ordinary rule that a litigant oven 
though successful only recovers party 
an 1 party costs. That no doubt, is tho 
reason for the distinction drawn in Soton 
between tho costs of the original action 
and tho costs of tho third party notice. 

Tho right order in my opinion on thi9 
question of co3ts is to follow the above 
Jorm in Seton, and I accordingly make 
my order in tho torm of that form 

As I have already said, tho decree 
must he shown to mo before it is passed 
and entered. 

G.V.I R.K. Order according!/. 

A. 1. R. 1920 Bombay 402 

Sh.vh anm) Hayward, JJ. 

RihimitaUi Muhomcdalli Mulla 
A.ousod—A ppollant. 


F.mveror —Opposite Party. 

Criminal Appeal No. 321 of 101!). Da- 
eide 1 on 30th September 1910. from con- 
viotions and sentences passed by Second 

Presidency Magistrate. Bombay. 

1 (») Pen.l Code (45 of I860). S.. 153 and 
43-Publication of pamphlet written in pro¬ 
voking »tyle and defamatory i» illegal-Riot 
likely — Distribution of pamphlet I* offence 

“"Tho publication of a pamphlet < th » •object- 
c,,ttcr of which loaves no doubt as to tho iden- 
t tv Of tho persons against whom tho writing 
il jirccted) written in a very provocative st : .le 
defamatory of certain persons furnishing to 
thorn ground for a civil action would he illegal 
according to S. 43. Penal Code and a. the 

natural and probable rosnU of readme such a 
pamphlet would bo to give provocation to the 
readers the por-on connected with lho -£?™P h ' 
le- -lav proccrlv be said to have intended that 
inch provocation would cause the offence of 
rio'ing to lu committed an l tho distribution 
of the pamphlet would render too £rson con¬ 
cerned liable to punishment underSyM. c 

(b) Penal Code (I860), S. 292 -Test for 

determining obscenity laid «!own. 

J".. w»CX g n.emi«r of S-M2 the test to 
be applied is whether the tendency oi tnc mat¬ 


ter charged as obscenity is to deprive a„d cor 
nipt those whose minds are open to such im 
mor*l influences. In <• ich ch*o ihe question it 
one of fact. fp 405 C l] 

It. 1). AT. Wiirlia and l). K. Dhave — 
for Appellant. 

Mirsa and Public Prosecutor — for 
the Crown. 

Shah. J. —The appellant beforo us is 
one Muila Kahimatalli Mahomodalli. Ho 
was charged before the Second Presi¬ 
dency Magistrate under Ss». 153 and 292, 
I. P. C., in respoot of throe writings 
(Vazi iki Id, marked A, Sharafalli Mamoo- 
jika Morcia, marked C, and Khare Daj. 
jilka Matoom, marked GJ. Exs. A and'C 
are said to have been published on or 
about 11th and 12th July 1918 rospoo- 
tively and as regards Ex. G it is sai l 
that tho otlonces were committed on or 
about 9th August 1918. 

Tho trial Magistrate After a prolonged 
inquiry camo to tho conclusion that the 
accused was guilty under Ss. 153 and 
292. I. P. C. in respect of Ex. A (Vazidkt 
Id.*; that he was guilty under S. 153 in 
respect of Ex. C (Sharafalli Mamoojik* 
Mercia) and that no otTonce was ostah- 
lished in respect of Ex. G. Tho result 
was ’that the accused was convicted 
under Ss. 153 and 292 in respect of 
"Yazidki Id” and sentenced to pay a 
tine of Rs. 1.000. only one sentence be¬ 
ing passed in respect of both tho of¬ 
fences under Ss. 153 and 292, that 
he was convicted in respect of tho pam¬ 
phlet Sharafalli Mamoojika Mercia under 
S. 153 only and sentenced to pay a 
fine of Rs. 1,000 and that he was ac¬ 
quitted in rosrect of the charges con¬ 
nected with tho pamphlet "Khare Da]- 
jalka Matoom." An order was made 
under S. 106, Criminal P. C.. ordering 
the accused to he bound over to keep 
the peace for one year in tho sum of 
Rs. 500 with one surety for tho like 
amount. 

Tho accused has appealed to this Court 
against these convictions and sentences 
and it is urged in support of the ap- 
peal that Ex. A does not in any way 
offend against the provisions of Ss. 153 
and 202. that Ex C does not offend 
agiinst the provisions of S. 153, I. P- C.. 
that the accused is in no way connected 
with Exs. A and C. anl that be is no 
way responsible for the writing or lor 
the printin’ cf these pamphlets, nor .or 
their distribution. 
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Before dealing with these contentions 
it will be convenient to set forth briefly 
the circumstances which led to the initia¬ 
tion of these proceedings against the 
accused. Somewhere in 1917, appa¬ 
rently there was some difference among 
the Dawcodi Bohras as to the exact 
position which their Head Priest occu¬ 
pied. The large majority of them ac¬ 
cepted him as Daie ul.Mntalak, but 
the small minority, including the pres¬ 
ent accused refused to recognize him as 
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_ --UIUI as 

Uaie-ul-Mutalak, though they did not 
refuse to recognize him as their Head 
Priest only as “Nazeem Daie.” These 
differences were apparently acute. In 
this appeal wo are in no way concerned 
with the merits of this religious contro¬ 
versy between the large majority and 

the small minority of the Dawoodi Boh¬ 
ras. 

About the end of July 1917. the 
Head Mullaji Saheb pronounced against 
this small minority a sort of anathema 
by declaring Salam Band," indicating 
thereby a kind of social and religious 
excommunication. Soon after this in 
August 1917 a suit was filed by the 
Advocato-Goneral against the Head Mul- 
laji Saheb and others for accounts and 

S r rAin«, a ?‘ , 0 r , nu meD J t ° f propar trustees 
in respect of Chandabhoy's mosque and 

cl ? ar ' ty box known as Shet 
Chandabhoys Galla and other reliefs 
appropriate to a suit under S. 92. Civil 

Salam ZTf ““ PerS ° n9 aSainst wbo '« 

, a “ Band pronounced was the 

late Mr. Sbarafalli Mamooji. In De 
I917 -Re initiated proceedings in 

be C ourt ?f the Chj0f Pregidon Magis? 

Head m n D8 - o he local d °P uty of the 
oh a 8,S!L a L? ah P b c and Th : fc a h e 0r3 
ings terminated in FebruIJy 1918* with' 
out any security being taken from the 

.o.i..L\ h .r oo „°"B, io 5 o mo", 

medan religion or from thL f Iah °; 
lieb. SioilL, , u “” 8 d ,°‘ h t r «- 

w»0 filed by the sos, Of 47 £,“*§£ 


Rahimatalli V. Emperor (Shah, J.) 

Adamji Peerbhoy about the same time. 
All these suits had their original in the 
order made by the Head Mullaji Saheb 
as to ‘Salam Band against the plain- 
tiffs in these suits. These suits are ‘still 
pending and we are not concerned in 
the slightest degree with the mtrits of 
these claims. In August 1918, a suit 
was tiled by the Official Assignee against 
the Head Mullaji Saheb. It is com¬ 
mon ground that all these suits are 61ed 
against the Head Mullaji Saheb by or 
at the instance of those who have been 
excommunicated. 

I have stated these facts with a view 
to show the extent of estrangement bet- 
ween the Head Mullaji Saheb and tbe 
large majority of the Dawoodi Bohras 
on the one hand and the small minority 
including the acoused and the sons of 
the late Sir Adamji Poerbhoy and a few 
others on the other. Sharafalli Mamooji 
died somowhere in the early part of the 
month of Ramzan in the year 1918. 
1 he case for the prosecution is that one 
Ravi A]mere wrote Exs. A and C at the 
instance of tbo aocused that the aocused 
employed one Sayed Zainul Abadin 
about the end of June 1918 in order to 

the accused ' s w °rk of printing, 
that he arranged to have those two 
pamphlets A and C, printed'in the litho 

hv tL -f hQ D Shri Ram Press owned 
y the witness Ramohandra, that 500 

printed copies of Ex. A were taken away 

1Soo n®i Ta* ° n - 8th ,Tuly and about 

1.000 printed copies of Ex. C were taken 
away from the press on 7th July. It i 3 

this SaJ«d ° f ; h ®, proseout '°n ease that 
this Sayed got the subject-matter of 

Lx C written on a iitho paper by the 

wiote Fx 4 r° d £ bduI Hakim thafc ^ 
that f h«-' “ SOlf ° n tho lifc bo paper 
that theso litho papers were duly trans¬ 
cribed on the stones and the printed 
oop.es prepared in the Shri Ram 1 Presg 
Ex. A does not mention the paroe of the 

t'icms tha°^ th6 P y b ! i3h0 ‘- and Ex- C men 

=reous: m ; n b, ;r. r pre, { b r d * 

Swf Th ‘, h6 B “*«'» UHh July 
iVio ! lan 8«age used is Urdu and 
lt is printed in Arabic oharaotar Th* 

O wag seat ,o s„"a "e mba ,» 

of the same seotion a day lafcor Snm 
persons who are on the side of the Ho id 
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Mullaji Saheb arranged to get these two 
pamphlets translated and ultimately a 
complaint was lodged before the police 
on 10th August. On this information 
an investigation was made by the Crimi¬ 
nal Investigation Department. The three 
presses, viz. the Shri Ram Press, the 
Shri Krishna Press and the Cbitrotte- 
jaka Press were searched and certain 
articles said to be connected with Exs. A 
and C were taken possession of. 

It is needless to state the facts re¬ 
lating to Ex. G as the accuse 1 has been 
acquitted in respect thereof and in this 
appeal we are net concerned in any way 
with Ex. G. On the 12th the accused 
went to the police and he was arrested 
there and when his room was searched 
on that day Ex. B was found there. 
This Ex. Bis the manusoript of a part 
of the pamphlet Ex. C. Ultimately, 
the accused was charged before the 
Magistrate on 2lst September 1918. 

The defence is that, according to the 
true meaning of the expressions and the 
words used, the pamphlets are not objec- 
tionable. and that the accused is in no 
way connected with either of the pamph- 
lets and that the pamphlets have been 
written by one Ravi Ajmer probably at 
the instance of somebody from the large 
majority of the Dawoodi Bobras with a 
view to create trouble agamst him. as 
there was a considerable estrangement 
between the two parties on account of the 
snits filed against the Head Mullaji Saheb 
and in consequence of the keen difference 
that had arisen as to the religious posi¬ 
tion of the Head Mulla)i Saheb. 

Coming to details, it is urged for the 

defence that the accused, who is a Mulla 
living in the sanitarium of Sir Adamji 
Peerhhov. purchased the \ahia Press in 
*pril 1918. that the press was not in a 
proper working order, that he wanted to 
pet a pamphlet admittedly written b> 
him called “Sadaye Hak printed, and 
that with that view ho engaged theser- 
vic's of Sayed as a commission agent to 
lock after and arrange for the printing of 
the pamphlet “Sadaye Hak and that he 
was not employed bv him 9er ™ nt t £“ 
monthly wages. The printing of the 
Sadave Hak was to oe done in tbaShn 
Ram Press and the Shri Krishna Press 
and that his visits to the. Shr, Ram Press 
in July have been used falsely for the 
purpose of connecting him with the print¬ 
ing of the pamphlets A and C. which was 
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really the work of the witness Sayed 
on his own account. It is also urged on 
his behalf that Ex. B, the manuscript of 
a part of Ex. C said to ho in the hand¬ 
writing of Ravi Ajmer, was really not 
found in the room occupied by him in the 
sanitarium, but was put in by some 
enemy of his among the papers found in 
his room. 

• The appeal has been very fully argued 
before us and we have considered the 
arguments on both sides. The contention 
that Ex. A does not offend against the 
provisions of S. 153, I. P. C., must be 
disallowed. The lower Court has dealt 
with this document in detail, and before 
us it ha9 not been seriously contended 
that the language is not objectionable, 
though it is urged that the translation 
prepared by the High Court Translator 
is not accurate. 

It is urged however that it is not of 
such a character a 3 to bring it within the 
scope of S 153, I. P. C. Ex. A consists 
of about seventeen stanzas: is written in 
Urdu verses : is called Yazidki Id, and 
the subject-matter of the pamphlet leaves 
no doubt as to the identity of some of the 
persons against whom the writing is 
directed. It was written apparently on 
the occasion of the Ramzan Id. I do not 
propose to cite any passages from this 
pamphlet to show that it is really written 
in a very provoking style ; and the fol¬ 
lowers of the Head Mullaji Saheb, who 
may be expected to understand the re¬ 
ferences against him and other persons, 
may be considerably provoked by a writ¬ 
ing like Ex. A. The act of publishing it 
would be illegal according to S. 43, 

I P. C., as it is defamatory of certain 
persons and would furnish ground for a 
civil action to those persons. Anyone 
who wrote it and distributed it did so 
malignantly or wantonly ; and when we 
have regard to the fact that copies of 
these pamphlets were sent on the Id day 

to some of the followers of the MulUji 

Saheb, the natural and probable effect of 
reading it would he to give provocation 
to the readers. The intention of the per- 
30 ns distributing or helping the distribu¬ 
tion of these pamphlets could be gathered 
only from the language used in the pam¬ 
phlets, and judging of his intention from 
the natural and probable effect of the 
writing like Ex A. it seems to me that 
the writing is of such a character that 
the person connected with the pamphlet 
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may properly be said to have intended 
that suoh provocation will cause the of¬ 
fence of rioting to be committed. In 
coming to this conclusion no doubt the 
ordinary peaceful character of the Da¬ 
woodi Bobra community should be taken 
into account. At the same time their 
reverence for the Mullaji Saheb also 
should be properly borne in mind. Both 
parties before us have relied upon the 
Bombay Gazetteer, Vol. 9. Part 2, for the 
general information about the Dawoodi 
Bobras in this Presidency. Under the 
heading of trading communities’* the 
Bobras are mentioned first, and among 
them the Dawoodi Bohras are referred to 
at pp. 2S to 32. Tt will be enough to 
state hero that 

thoir homo-tongue is Gajrathi, marked by 
some peculiarities of dhloct and the use of 
several Arab words woll pronounced even by 
womon who bavo not learnt Arabic ; that they 
aro largely a trading community, and that, short 
oi worship, the Hoad Mull.a is troated with 
the greatest respoct " 

This pamphlet is written in the Urdu 
lauguago and in Arabic script, which 
could be read by many oi the Dawoodi 
Bohras and understood by almost all of 
Ithom. Having regard to the state of things 
as it existed at the date of this publication, 
it seoms to me that Ex. A is a pamphlet 
io distribution of which would render 
the person concerned liable to punish¬ 
ment under S. 153. It is true that no 
not has bean committed and that the 

|oase falls under the second part of the 
section. 

It is urged however that the distribu¬ 
tion of this pamphlet is not punishable 
under 8. 292, I. P. 0., because it is not 
an obscene pamphlet within the meaning 
of the section. It seems to me that 
there is great force in the argument. 
Having regard to the test of obscenity 
as accepted ln Empress v. Purasharam 
Yeshwantil) and Emperor v. Vishnu 
Krishna (2), it is diffioult to say that the 
|Pamphlat is obsoene. No doubt there are 
two or three verses which .nay be treated 
as obsoene in the ordinary aoooptation of 
the word ; but applying the test whether 
the tendency of the matter charged as 
obsoemty is to deprave and oorrupt those 

- ara opaQ to 8“0h immoral 

“E" 8 ' ,b 18 n ° fc aa9 y to treat the 
pub ication as obsoene. In eaoh ease 

really it is a questi on of faot. The ques- 

(1) [1996] 20 Bom. 193? ~ 

(2) [1913] 19 I. O. 504=14 Cr. L. J. 243 


tion is not of any practical importance in 
this case, as there is no separate sentence 
for this offence. Taking the general tenor 
of the pamphlet and considering also the 
particular parts objected to as being ob¬ 
scene, I am not prepared to hold that 
the pamphlet is obscene. I should say 
that its leading characteristic is that it 
is provoking. 

The other pamphlet, Ex C, with re¬ 
ference to which the accused is convicted 
only under S. 153 stands on a ditTerenfc 
footing. As pointed out in Empress v. 
Kahanji (3) the question whioh wo have 
to deoido is whether : 

‘‘the language used ia the (pamphlet) does 
ia the souse which fairly belongs to it—the 
semo that is most natural and obvio.ts—bear 
the meauiog put on it by the Magistrate. Wo 
have to look at the circu mstaucos of tho case 
aai the occasion and tho time. Wo have to 
consider tbo whole poein, giviug its proper 
weight to ovory part." 

The occasion of this pamphlet, which 
is called Sbarafalli Mamoojika Mercia,*’ 
was tho death of Sharafalli Mamooji 
which had taken placo apparently a few 
days before. He was one of those few 
who wore excommunioated, and it ap¬ 
pears from the pamphlet—and tho faot 

is not denied either in the evidence or in 
the arguments before us that considera¬ 
ble trouble was experience! by tho min¬ 
ority on tho occasion of his funeral, ft 
is stated that his dead body had to be 
carried in a motor car and the police had 
to bo kept present on the occasion of 
the funeral at the burial ground. Under 
these oiroumstanoes this Ex. C appears 
to have been written. It is an elegy on 
the late Sharafalli Mamooji, as the 
name of the pamphlet olearly shows. It 
consists of 64 verses with some side 
notes by the writer. It extols the virtues 
aud services of Sharafalli Mamooji as 
the writer understood then, and he has 
compared his funeral with the funeral 
of Imam Hasan, the grandson of the 
rrophot. We are not concerned with the 
appropriateness of the comparison; but 
to an admirer of the deceased it oannot 
be said that it was not open to write 
about him in the manner in whioh the 
Mero.a is written. The first half of the 
pamphlet is not objeoted to before us. 

It is urged however that in a fairly large 
number of verses in tho latter half of 

n«V a ?. Ph 8 f fc V9ry 9troufi language is 
used w ith re ference to the followers of 

(3) [1891] 18 liom. 758, 
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* ,was perfectly ,e g iti m ate; 

and if the p!“s obiacVai Tn I * wh °‘?‘ * 0e ?5 d,,l « t0 the writer, serious trouble 

dared in relation Si Jf J , 0 consl ‘ °“ the occasion of the funeral. Taking 

of the pamphlet it seem, f *"*T ' h9pa ^ hlet a3 a whole an 1 also consi 
mainobieot of thi I T t0m \ thAt the , Bering the parts objected to. I am not 
Sharafa I, \r fehe .. wrlt ® r 13 fc o extol prepared to say that there was anvil- 

condemn those^whn “? d ° Ubt J° Iagal aCt d ° Q9 in connexion with this 
writer f h , accordm S to fcna pamphlet. because I am not satisfied 

of his fune. f d an!i° Ub 6 ° n thQ a oooasion thaC 11 is necessarily defamatory or that 
Toe woH, nti “ d - W u r9 , ° PP ° 5ad to him. it would furnish ground for civil action 

‘ hoe'Tnd * !L •• m,3Oh ‘ 0f ‘ J mO ? 80rS ’ P ‘ g ' toaD V° na - Therefore the distribution 
, J, a3S ar ® U3ad with reforence of such a pamphlet, cannot be treated as 
a °’ _ acoord,ll 8 fco tlio writer, an illegal act and I cannot say that the 
o ganized and created trouble on the writer intended or had knowledge that a 
occasion of the funeral. riot was likely to be committed in con- 

ii these verses are fairly read, it seems sequence of Ex. C. I have considered 
to me that the condemnation relates to the pamphlet with reference to the charge 
thosj who created or intended trouble on only. I am not concerned with the pro- 
fche occasion of the funeral of Sbarafalli prioty or otherwise of the language used 
Mamooji and not generally with re- and the sentiments expressed, and I ox- 
ferenee to the followers of the Mullaji press no opinion with reference thereto 
Saheb. I do not say that the word beyond holding that it does not come 
¥azid is not used with reference to the within the scope of S. 153. 

Mullaji Saheb at any place, but gener- My learned brother takes a dilVerent 
ally speaking it is capable of being read view of the cas9 with reference to Ex. C. 
as referring to the leader of that group Having regard to the fact that we are 
of persons who wanted to create trou- agreed as to the conviction under S. 153 
ble on the occasion of the funeral. There in respect of Ex..A, I do not think that 
is nothing in the case to show, nor is it this case should he further prolonged by 
suggested on either side, that the Head reference to a third Judge. In view of 
Mullaji had anything to do with the op- the modification of the sentences, I 
position displayed by some of his fol- agree that the order of the Court may be 
lowers on the occasion of the funeral of as proposal by my learned brotheras 


Sharafalli Mamooji; and it is clear to 
my mind that where the writer refers to 
the trouble created on the occasion of 
the funeral, the reference cannot be to 
the Head Mullaji Saheb, but to the 
leader of those who created trouble on 
the occasion. Viewed in that light it 
seems to me that the pamphlet is cap¬ 
able of an innocent reading. In thought, 
expressions and subject-matter it differs 
considerably from the other pamphlet; 
and the more fact that it came to be 
distributed about the same time as Ex. A 
is not a sullicient reason for attributing 
to the person distributing such a pam¬ 
phlet any intention other than that 
which can he gathered from the natural 
and probable effect of a writing like 
Ex. C. The intention must be determined 
in the usual manner with reference to 
the natural and probable effect of the 
writing. In my opinon the occasion for 


regards the convictions and sentences. 

Lastly there remains the question re¬ 
lating to the order of security. This 
order is made under S. 100, Criminal P. 
C. I am by no means satisfied that the 
offence under S. 153 is an offence invol¬ 
ving a breacli of the peace within the 
meaning of S. 100, Criminal P. C. In the 
case of Emperor v. Husain Bakhsh (4) 
Dillon, J., has expressed the opinion that 
a conviction under S. 153 would not bring 
theoase within the purview of S.10G, Cri¬ 
minal P. C. No reasons however are given 
in support of this view. The expression 
“offenoes involving a breach of the peace” 
has been interpreted in different way3 in 
different cases. Personally I incline to 
the view that the expression really refers 
to offences of which a breach of the peace 
is an essential ingredient. According to 

~(4)7l907J -29 All. 5G9=(1907) A. W. N. 171=6 
Cr. L. J. 14. 
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that view tbe present case would not be 
within the scope of S. 10G, Criminal P. C. 
But this point has not been fully argued 
and on the whole I prefer to base my de¬ 
cision on the ground that under the cir¬ 
cumstances of the cise no order under 
S. 100 is necessary. It soems to me that 
the punishment inflicted is quite suffi¬ 
cient under the circumstances of the case. 
I would therefore set aside the order 
under S. 10G and direct the bond to be 
cancelled. 

Hayward, J. — The accused, Mulia 
Rahiinatalli, appears to be a member of 
the Adamji Peerbhoy party, which was 
excommunicated owing to disputes and 
litigation about Juno and July 1917 by 
the Head Mullaji Salieb from the Da- 
woodi Bohras. a section of Sbia Malio- 
m ad a ns. The accused has been charged 
with having caused to be circulated au 
olegy in praise of one of the deceased ex¬ 
communicant, Sharafalli Mamooji, who 
died in Juno 1918 and whoso burial was 
carried out under the protection of a body 
of Patbans and party of police in the 
face of the opposition of the orthodox 
Da wood i Bohras. The charge was that 
the elegy was really intended as au in¬ 
sult to the Head Mullaji Saheb who has 
his residence at Surat, and was circula¬ 
ted with the knowledge that it would in¬ 
flame the feelings of his followers among 
the Dawoodi Bohras in Bombay. The 
accused was also charged with having 
published about the same time an even 
more insulting and an obscene pamphlet 
called Yazidki-id. These pamphlets were 
distributed about the 10th and 11th July 
1918 during the Ramzan-Id amongst the 
orthodox Dawoodi Bohras in Bombay. 
Those were followed a fortnight later by 
suits for damages aggregating a orore of 
rupees, brought by tbe excoinmunioants 
against the Head Mullaji Saheb and they 
were mot on the other side a fortnight 
later, viz , about the middle of August 
1918, by the insulting and obscene pam¬ 
phlets being placed in the hands of the 
rpoltoe by the orthodox Dawoodi Bhoras, 
which led to an investigation being made 
by Superintendent Pettigara of the Cri- 
minal Investigation Department. This 
ended in the prosecution of Mulia Rahi- 
matalli on 21st September 1918 for 
having given wanton provocation by the 
two pamphlets knowing that they would 
‘be likely to be lead to a riot and with 
having, in respect of the second pamph- 


let, distributed an obscene document* 
He was convicted after a trial lasting 
nearly six months on 1st March 1919 
and sentenced to linos amounting to Rs. 
2,000 under Ss. 153 and 292, I. P. C. He 
was bound over to keep the peace for one 
year under S. 1UG, Criminal P. C. 

There seems to mo therefore no good 
ground for differing from the view as to 
the responsibility of the Mulia for both 
the pamphlets taken by the learned 
Second Presidency Magistrate. 

It- has however been urged on behalf 
of the accused Mulia in this appeal that 
the elegy in praise of Sharafalli Mamooji 
was not really insulting to the Head 
Mullaji Saheb, nor was it likely to pro¬ 
voke a riot among his followers of the 
Dawoodi Bohras of Bombay. It has been 
necessary therefore carefully to consider 
the whole pamphlet. The first 2G stan¬ 
zas were restricted to a description of 
the good qualities of thedecoasod Sharaf¬ 
alli Mamooji. But the remaining stanzas, 
Nos. 27 to 61, proooedod to deal with the 
oircumstancos of his death and funeral 
in a manner which could not fail to pro¬ 
voke tho resentment among the orthodox 
Dowoodi Bohras. These stanzas jeered 
at their failure to prevent tho funeral 
and described with evident delight the 
successful ruse whoreby tho body was 
carried to tho burial ground by motor and 
buried there notwithstanding the protest 
of tho orthodox Dawoodi Bhoras undot 
the protection of a hired gaug of Patbans 
and a powerful party of police. Those 
stanzas then proceeded to liken tho fune¬ 
ral of Sharafalli Mamooji to that of tho 
Imam Hasan and tho endeavours to pre¬ 
vent it to the opposition offered to that of 
the Imam Hasan by tho followers of tho 
hated Omayed Kh&lif, Yazid. Thoro then 
followed passages which were intended, 
in my opinion, to liken tho Head Mullaji 
Saheb to Yazid and his followers to those 
of that hated Omayad Khalif. They wore, 
at all events, so understood by the Da¬ 
woodi Bohras, and there could hardly 
have been greater or more inflammatory 
insults thrown at the head and followers 
of a strict sot of Slaia Mahomedans. 

It is necessary of oourso, to take into 
consideration the whole pamphlet and 
not merely to look to passing a references 
which might give no real indication of 
its true intention. But, on the other hand 
it is equally neoossary not to be misled by 
the length of perfectly unexceptional and 
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proper passages into missing the sting, 
however short and pungent, lurking in 
the pamphlet. It seems to me, so read, 
cp.at the real intention was not the inno¬ 
cent praiso of the deceased Sharafalli 
Mamooji, but that that was merely made 
a pretext for throwing a deep insult at 
the head of the Mullaji Saheb, an insult 
which, the distributor must have known, 
would be likely to inflame the feelings 
of his followers and to lead to riot. If 
-be intention had been innocent, the 
pamphlets would have been circulated 
merely to the admirers of the deceased 
Sharafalli Mamooji among the friends of 
the Mullaji and would not have been dis¬ 
tributed just about the time of tboir 
Ramzan-Id among the Dawoodi Bohra3oi 
Bombay. It has not seriously been con¬ 
tended here that the second pamphlet, 
entitled Yazidki-Id, was unobjectionable. 
Oireat efforts were made to prove this at 
the trial. Five afternoons of the herr¬ 
ing were occupied over the evidence ex¬ 
tending to 2.3 pages of typed foolscap of 
the Court Translator. Yet no better 
translation was produced by auy other 
export translator. It has been sufficient 


It appears to me therefore that both the 
pamphlets have rightly been held to have 
been highly provocative and to have been 
distributed with the knowledge that they 
might lead to riot. The Mulla was there¬ 
fore in my opinion rightly convicted in 
respect of both the pamphlets under 
o. lo3, I. P. C., by the learned Second 
Presidency Magistrate. 

It has been urged on behalf of the ac- 
cused Mulla in this appeal that the 
second pamphlet, entitled Yazidki-Id. 
was in any case not obscene within the 
meaning of rf. 292, I. p. C. It has not 
been contended that it did not contain 
passages which were undoubtedly ob¬ 
scene in the ordinary meaning of the 
word, that is to say, passages 

“expressing or presenting to the mind or view 
something which delicacy, purity and decency 
fori.id to be expressed or expoped'' 

as given in Webster’s Dictionary. But 
it has been urged that they were not ob¬ 
scene in the technical 9ense, a9 they 
were not such as would have been likely 
to corrupt and deprave the minds, that is 
to say, inflame the sexual rather than the 
religious passions of the particular per- 


to puruse the pamphlet to become at once 
satisfied of its highly provocative nature 
and of its undoubtedly being a docu¬ 
ment which, fcho distributor must have 
known, would have been likely to lead to 
riot, particularly whon distributed about 
the time of their Ramzan-Id among the 
Dawoodi Bohras of Bombay. 

It has been suggested that this could 
not havo been so in the ca9e of either of 
the pamphlets as no immediate riot oc- 
currod and as the community has long 
been known as one of quiet traders. It 
has however been indicated in tho elegy 
of Sharafalli Mamooji that the seceders 
hired for their protection a body of Pa- 
thans and that the peace was kept at the 
funeral only by the presence of a party 
of police, and it has been established by 
the evidence that groat exoitemont was 
aroused among these quiet traders by the 
distribution of the pamphlets, particu¬ 
larly no doubt by that entitled Yazidki-Id. 
They have no doubt long been known in 
ordinary life as quiet traders, but they 
have also been known as fioroo secta¬ 
rians in religious matters and even at the 
time of the investigation, some weeks 
later, there was danger of rioting in the 
opinion of Superintendent Pottigara of 
the Criminal Investigation Department. 


<ons to whom they were distributed, viz. 
the orthodox Da woodi Bohras, and that 
they therefore were not within the word 
as understood by the Courts. But cor¬ 
ruption and depravity of mind must, in 
my opinion, necessarily be encouraged by 
the employment of filthy language tend¬ 
ing to debase the high purpose of the 
sexual relations, oven when used prima¬ 
rily to arouse religious passions. It 
would at the least provoke retort in simi¬ 
lar terms and repetition of filthy language 
would necessarily lower the minds and 
standards of morality of even orthodox 
and respectable Dawoodi Bohras. The 
Mulla was therefore, in my opinion, 
rightly convicted in respect of the second 
pamphlet under S. 292, I. P. C. by the 
learned Second Presidency Magistrate. 

It has lastly been urged on behalf of 
the accused in this appeal that no order 
could legally be made requiring seourity 
to keep the peace under S. 106, Criminal 
P. C. It has no doubt been held, but 
without reasons given, in the case of 
Emperor v. Hussain Bakhsli (4) that no 
such order would ho proper on a convic¬ 
tion under S. 153, I. P. C. But the point 
would appear to me not free from diffi¬ 
culty, as the words used in S. 106 are 
“offence involving a breach of the peace,” 



1920 


In re EVSTOMJI 


Bombay 409 


and no definition ha3 been given of what 
would amount to a breach of the peace 
within the meaning of the Criminal Pro¬ 
cedure Code. The words would probably 
be taken in their ordinary meaning to 
indicate an offence in which there had 
actually been, and not in which there 
was mere liklihood of there being, a 
breach of the peace such as the likeli¬ 
hood of riot in this particular example 
under S. 153, I. P. C.; but, on the other 
hand, the term “breach of the peace” has 
been given a wide interpretation, includ¬ 
ing even creating disturbance or excite¬ 
ment and falling far short of riot in 
England, according to the cases cit6d in 
Note (q) to para. 610, Vol. 9 of HaU- 
bury’s Laws of England. But it would 
appear to me undesirable to enter into 
this matter further in default of fuller 
discussion at the Bar and in default of 
any particular need for further maintain¬ 
ing the order, which has been already in 
force for six months, for the remainder of 
the year. 

It would therefore in my opinion, 
be suilioiont, without finally deciding 
the legal point, to discharge, as no 
longer necessary, the security taken 
under S. 106, Criminal P. C. It has not 
been possible for me to my regret to 
share the opinion of the first pamphlet 
taken by my learned brother. It has more, 
over seemed necessary for mo to express 
my own view emphatically, in order to 
prevent the misapprehension that a man 
might be permitted to escape liability 
for deliberate libel or insult lurking in his 
publication by a simultaneous parade of a 
number of perfectly proper platitudes. It 
has seemed tn me important to emphasize 
m view of the discussion that has taken 
place at the hearing, that that has never 
been the law. But it has been fortunately 
unnecessary further to press this matter, 
as there has been no difference of opi¬ 
nion whatever as to the second pamphlet 
between myself and ray learned brother. 
It has therefore practically been reduced 
to a question of punishment, and it will 
bo sufficient to reduce the fines inflicted 
for the offence in reference to the two 
pamphlets to the amount of Rs. 1 000 in. 
fhcted in reference to the second paraph- 
let. The conviction therefore should in 
my opinion, be confirmed but the sentence 
reduced to Rs. 1,000 fine in respeot of the 
two pamphlets together under Ss. 153 and 
292, I. P. C. Thore should, in my opi¬ 


nion, be a discharge of the order for secu¬ 
rity under S. 106, Criminal P. C. The 
difference of the fines, if paid, should be 
refunded under the order of the Second 
Presidency Magistrate. 

g.p./r.k. Sentence 7 educed. 
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Makten, J. 

In re Rustomji Framji Bentin and au- 
other —Petitioners. 

Testamentary and Insolvency Juris¬ 
diction Will No. 116 of 1919, Decided on 
19th January 1920. 

(a) Succession Act (1865), S. 179 — Execu¬ 
tor of executor is not legal representative of 
original testator. 

The executors of un executor are not iu India 
tho legal representatives ipso facto of tho ori¬ 
ginal testator; 1 > B.L.lt. 423, Foil. (P 410 C 2| 

(b) Succession Act (1865), S. 69—Whole 
document must be read. 

Wills aro particularly documents whore it is 
osseutial to read whole document othorwiso 
mistakes aro sure to occur in ascertaining a 
testator’s iuteutiou. (P 410 G 4 ] 

(c) Succession Act (1865), S. 75—1 nconsis* 
tent clauses — Last prevails. 

Whore there are two entirely incousistout 
clauses in a document and tho document is a 
will and not a deed the last clause must prevail 

(P 412 C lj 

(d) Succession Act (1865). S. 71—Two gift* 
sufficient to include residuary estates—First 
gift was preferred. 

If thore are two gifts in the same instrument, 
each sufficient to iuoludo tho residuary estaio, 
in casos whore lapsed sharos of the 'first gift 
would leavo something for tho second gift to 
operate upon, tho first of the two gifts is pra- 
ferred. [p 112 G 2 ) 

(e) Will — Construction — Wife appointed 
executrix Property not disposed by wife 
inter vivos—Property held should go to chil¬ 
dren—Children held took vested interet — 
Letters of administration with will annexed 

c a# io l i iUC . ^ ont_ ' SucceMion Acl (1865), 
as. loo and 197. 

A Parsi testator died leaviug a widow and a 
large number ot children and property worth 
about Rs. 80,000. Tho testator, alter appoint- 
*ng ho wife executrix and •‘entrusting” sub¬ 
stantially all the property to her, procoodod: 

and out of tho same my wilo shall givo to all 

JL'H l‘- y S ° Ua ’\ nd t0 011 ("»y daughters 
their shares) in aocordauco with (tho dirootious) 

I write below. Then the sous and daughters 
wore named and each of thorn given a legacy of 
5M 01 ;. ‘be testator directed that after 

tho doath of his wifo, tho outlays for funeral 
and othor ooromouios woro to bo mndo for the 
rtrst twelve months out of tho bequeathed pro- 
portj, aud altor tho expiry of those twelve 
!"°“ ( i‘ft whatevor (property) (the wife) may 
have left (behind her) as residuo, out of the 
t 8 ““° al . nbov o“onturned sons and daugh- 

!vr. h »u d ^ do “ udreO0ive 0l U»al allures.” 
Altor this tho testator dcolarod that the wifo 
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,U t lho owner of the properties *nd 

that he entrusted " the same to her. But 
ihQn he proceeded to direct her to take the opi¬ 
nions o: the sons and daughters and to “ act 
according to (views of) that side where tnere 
may be a larger namber ol votes/' Then the 
testitcr went on: “ When twelve months shall 
nave elapsed after (wife’s) death and whoa all 
the persons interested may receive their (respec¬ 
tive) shares or portions out of the remaining 
property and moneys which there may be there 
6 hall be deducted -from their accounts (shares) 
whatever moneys (wife) may Live expended on 
account of tiraths (occasions) relating to those 
people and (i. e.) whatever (sums) (she) miv 
have expended as (may appeir) from the memo¬ 
randums of account in their uames and the 
balance which may be found due (to them) 
shall be paid (to them)." Then there was a pro¬ 
vision about the debts of the testator and finally 
the will stated: " After payments of all the 
above (mentioned) sums and legacies shall have 
keen made, as to whatever (property) may re¬ 
main over, all that belongs to my wife and (I 
• ) give (the same) to her.” ’ The widow 
obtained a probate of the will and then some 
years after died herself leaving a will wbeu a 
petition was made by two sous of the deceased 
testator whose issue hid survived or left chil¬ 
dren for administration de bonis non with the 
will annexed of his estate. Their contention 
was that the widow was not a residuary legatee 
under their father’s will and had no power to 
make a will herself: 

Held : (1) that considering the will as a whole 
the intention of the testator was that on his 
wife’s deith the property or at any rate the pro¬ 
perty she had not disposed of in her lifetime by 
any act inter vivos, was to go substantially to 
his children; 

(2) that in the events which had happened in 
the case, viz. all the children surviving the tes¬ 
tator or leaving issue who survived them, they 
took vested interests and would be the parties 
to take under testator's will on tho death of the 
widow; 

(3l that the last clause in the will was put in 
to guard against contingencies such as lapsed 
shares of residue under tho preceding gifts and 
that there was nothing which on the death of 
the wife could operate under that clause; 

(4) that therefore the Letters of Administra¬ 
tion de bonis non with the testator’s will annex¬ 
ed should issue to the petitioners.[P 412 C 1, 2] 

Katuja —for Petitioners. 

Judgment. —This is a petition by two 
eons of the deceased testator for admi¬ 
nistration de bonis non with the will 
annexed of his estate. The testator died 
on 10th August 1899 having loft a will, 
dated 24th March 1887, of which his 
widow Manekbai was executrix. She 
subsequently obtained probate and died 
herself on 16th April 1915. leaving also 
a will. Since then. viz. on 1st Decem¬ 
ber 1918, a family arrangement between 
all living parties or their representatives 
has been ai.ivel at for dealing with 
both estates. In accordance with that 
arrangement tho present petitioners have 
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presented the present petition. The par¬ 
ties are all Parsis. 

The Testamentary Registrar has some 
difficulty in the matter because he sug- 
gests that the widow Manekbai was the 
residuary legatee under the testator’s 
will and that consequently under Ss. 196 
and 197, Succession Act, her representa¬ 
tive would be entitled to the grant of 
Letters of Administration. He thought 
therefore that before such a grant could 
be made the representatives of Manek¬ 
bai must establish their legal position 
by taking out probate of the will and 
incidentally paying duty on tho property 
as forming part of the estate. He there¬ 
fore. declined to grant administration to 
the testator's estate until the will of 
Manekbai was proved. 

1 am told that the testator s estate 
has in fact been wholly administered 
with the exception of a particular landed 
property at Naegara near Mahim. I may 
also state that although Manekbai has 
left executors it would appear that under 
tho practice in India her executors are 
not considered to he ipso facto the exe¬ 
cutors of tho testator. If this case oc¬ 
curred iu England the matter would be 
quite simple because the executors of an 
executor are the legal personal represen¬ 
tatives ipso facto of the original testator. 
But it has been decided in De Souza v. 
Secy . of Slate (l) that chat is not the cor¬ 
rect view in India and I am informed 
by the Testamentary Registrar that that 
case has been followed in this High Court. 
I do not express any opinion on that 
authority, hut for the purposes of the 
present case I will assume that it is 

correct. . . .. 

In my opinion the main point in the 

present case is whether the widow Manek¬ 
bai was the residuary legatee under her 
husband's will. If one clause of the will, 
viz. Cl 12. is taken by itself, and the 
rest of the will is disregarded, no doubt 
Manekbai would be the residuary lega¬ 
tee. But wills are particularly docu- 
ments where it is essential to read the 
whole document. I wish to emphasize 
this with all tho power that I am cap¬ 
able of. because otherwise mistakes are 
sure to occur in ascertaining a testators 
intentions. S 69. Succession Act shows 
that there is no difference between the 
correct Indian and English practice in 
this respect. ____ 

(1) [1B73] lT B. L. R. 423. 
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In the present case it seems to me that 
if the whole will is read through it is 
impossible to hold that the widow was 
residuary legatee in the 9*ent3 which 
have happano 1 unless one cuts out so- 
veral earlier clauses in the will. But to 
do this would in my opinion, entirely 
defeat the true intention of the testator. 
Before turning to the will itself I should 
state that his family, at the date of his 
will, consisted of six sons and four daugh¬ 
ters, but one of those sons, Cowasji, pre¬ 
deceased him leaving children and one 
daughter died many years after his death 
leaving children. His will was made 
over twelve yeirs before his death. 

Turning to the will, in Cl. 2 he ap¬ 
points his wife executrix, and then in 
Cl. 3 he entrusts what is substantially all 
his property to his wife. Then no goes 
on: 

'* And out of tho same my wife Bai Manokbai 
sh ill give to all (i. e.) to all my sons and to all 
my daughters (thoir shire*) iu accordance with 
(the directions) I writo below.'* 

I attach importance to this word *' en¬ 
trust/’ Tho testator has used it not 
only in that clause but in subsequent 
clauses of tho will as well. 

Then, in Cl. 4, he names his sons and 
daughters, and in ellaob gives each of 
them a legacy of Rs. 101. Those trifl¬ 
ing sums cannot possibly bo the “shares 
or portions of the sons and daughters 
which tho testator refers to in several 
places in the will. According to the 1904 
petition ho died worth some Rs. 29,783 
and tho present value of the unadminis- 
torod property is stated to bo Rs. 38,000. 

Then in Cl. 5 ho directs that after the 
death of his wife the outlays for funeral 
and other ceremonies shall be made for 
the first twelve months out of the above 
property. Then he goes on: 

“ Aud after the oxpiry of these twelve months 
as to whatever (property) Bai Mauokbai may 
have loft (behind her) as rosidue out of tho samo 
all (ray) abovementioned sons and daughters 
shall divido and rocoive in equal shares; or if 
they (oan) live together in peaco then they shall 
divido and recoive in equal sbaroj out of tho 
abovomontioned properties the incomo (of those 
properties).'* 

Stopping there that clause to my mind 
is entirely inconsistent with the id 3 a 
that the widow took these properties ab¬ 
solutely. 

Then, in Cl. 6 there is a direction for 
setting aside the sum of Rs. 9,000 for 
certain ceremonies. 

Then inCl. 7 he gives certain directions 


Bombay 411 

as to what his wife is to do. He says 
she is to be the owner of those proper- 
ties and he “ entrusts " the same to her. 
But then he proceeds t} direct her to 
take the opinion of the sons and daugh¬ 
ters and the clause winds up: 

“ she shtll act, according to (the views of) tbit 
side where there miy be a larger number of 
votes.*’ 

If she is really an absolute owner, this 
direction would be void, because an ab¬ 
solute owner cannot be directed to deal 
with property in accordance with the 
views of other persons. 

Then, in Cl. 8, there is a direction about 
paying expenses of the house out of the 
income of the properties. 

Clause 9 is important. That provides 
for certain expenses of the sons and 
daughters being deducted from their res¬ 
pective shares or portions, and then the 
testator goes on: 

“Whoa twelve months shall have elapsed aftor 
B.ti Maoekbii’s deith and when all the persons 
(interested) may recoivo their (respective) shares 
or portions out of the remaining property and 
mouoys which there may bo, there shall bo de¬ 
ducted from their accounts (? shares) whatever 
(monoys) Bai Manokbai m ty have expended on 
account of tho tiraths (occasions) relating to 
those people and (i. o.), whatever (sums) (she) 
may havo oxponied as (may appear) from 
memos, of account in thoir names; and tho 
balance which may be found duo (to them) shall 
be paid (to them).** 

How is that provision to be reconciled 
with an absolute gift to the widow? It 
is far more consistent with an ordinary 
gift to a widow for life with remainder 
to the sons and daughters. It is in etloot 
a provision for bringing advances into 
hotchpot on the final division of the 
estate between the sons and daughters. 

Then, Cl. 10 emphasizes the authority 
of the widow, but it would seem to apply 
mainly to income and I do not think it 
was intended to obliterate the previous 
clauses. 

Then, Cl. 11 deals with tho debts of 
the testator, and Cl. 12 provides; 

“After payment of all tho above (mentioned) 
sums and legacies shall havo boon mado as to 
whatever (property) there may remain over, all 
that bolongs to my wife Bai Manokbai aud (1 
heroby) give (tho samo) to her." 

It is unnecessary to oito authorities to 
show that one has, if possible, to make a 
document consistent as a whole, Ss. 69 
and 72, Succession Act, are sufficient to 
show this. Cl. 12 no doubt causes some 
difficulty having regard to the previous 
provisions in favour of the sons and 
daughters. It may be, as oounsel suggests, 
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that the testator intended the widow to 


ha 


ve a Hie interest with a power of dis¬ 
position inter vivos, somewhat like the 
case in Ma/at/al v. Kanialal (2), which 
has been cited to me. But in fact she 
made no disposition inter vivos, and I do 
not think that the testator intended her 
to have any power of disposition by will. 
I need not, therefore consider whether 
sucn latter power would be a general 
power, or a special power of appointment 
amongst her sons and daughters, in which 
latter event the property in question 
would not form part of her estate. 

The view I prefer is that Cl. 12 was 
put in to guard against contingencies such 
as lapsed shares of residue under the 
preceding gifts. The gift to the widow 
in Ci. 12 only operates on whatever 
may remain over" “after payment of all 
the abovomentioned sums and legacies 
shall have been made." These “sums 
and legacies’ include, I think, the shares 
and portions given to the sons and daugh¬ 
ters in Cls. 5 and 9 which, in my opinion, 
are residuary gifts. But a son or daugh¬ 
ter might have predeceased the testator 
and left no children. In that case, there 
would, 1 think, have been an intestacy 
but for Cl. 12. I say this, because the 
gift is to the sons and daughters nomi¬ 
nating as tenants-in-common and not as 
a class. The gift in Cl. 5 is “to the 
atovemontioned sons and daughters” 
and this obviously refers to those named 
in Cl. 4. Further, the gifts in Cls. 5 and 
9 are clearly to them as tenaots-in-com- 
mon. If then a son or daughter pre¬ 
deceased the testator and left no descen¬ 
dants to take under S. 96, his or her share 
would have gone as on an intestacy under 
S. 95, Succession Act, but for Cl. 12 of 
the will. 

I do not thiuk one can say in this case 
( tbat there are two entirely inconsistent 
clauses, and that the document being a 
will, and not a deed, the last olauso must 
prevail: 9ee S. 75. I think that what 
the testator intended here was that on 
his wife’s death the property, or at any 
rate the property which she had not dis¬ 
posed of in her lifetime by any act inter 
vivos was to go substantially to his chil¬ 
dren, and that no other reasonable mean¬ 
ing can be given to the clauses which I 
have dwelt upon and in particular Cls. 3, 

5, 7 and 9. It may bo that when one 
talks about a residuary legatee, that is 
(2) A. I. R. 1915 Bom. 216=30 I. 0. 915. 
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sometimes rather an ambiguous exprea- 
mon. 1 ou may have a residue of a residue. 
lou may have what is sometimes oalled 
a true residue: cf. In re Stoodley, Hooson 
v. Stoodley (3). But in the events which 
have happened in this case, viz. all the 
sons and daughters surviving the testator 
or leaving issue whosurvived him, I think 
there is no doubt that they took vested 
interests and that they would be the ; 
parties to take under the testator's will 
on the death of the widow, and that there 
was really nothing on her death which 
could operate under Cl. 12 of the will. 

Paragraph 1292, Vol. 28 of Halsbury's 
Laws of England at pp. 677-8 illustrates 
the extreme reluctance of the Court to 
bold that S. 75 applies and also the vari- 
ous constructions that have been adopted 
to avoid that result. One sentence seems 
particularly in point here, viz.: 

"If there aro two gifts in the same instrument 
each sufficient to include the residuary estate, 
in cases whore lapsed shares of tho first gift 
would leave something for tho second gift to 
operato upon, the first of the two gifts is pre¬ 
ferred.” 

For this proposition, In re Isac , Har- 
nson v. Isac (4) and other cases are cited. 
Here, even if one gives the largest pos¬ 
sible meaning to Cl. 12 and eliminates 
the reference to the prior payments, one 
mu9t still admit that Cls. 5 and 9 are 
also sufficient to include the residuary 
estate. 

In my opinion therefore the conclusion 
which was arrived at by the Testamen¬ 
tary Registrar was not the correct view 
to take of this will. Although I am sit¬ 
ting as a Testamentary Judge I have 
found it necessary for the purpose of de¬ 
ciding this application to ascertain the 
true construction of this will. It would 
seem unlikely, having regard to the deed 
of family arrangement that any contest 
on the construction of the will is in fact 
likely to arise on the original side. 
But in the will of Manekbai, a copy of 
which I have oalled for and seen, there 
is in Cl. 17 a provision in favour appar¬ 
ently of the heirs of Mauekbai’s sons. 

I say nothing as to whether this provi¬ 
sion is good or not. But if it is good, it 
may be that heirs of Manekbai’s sons,- 
who, for all I know may now be unborn^ 


(3) 


(4) 


[1915] 2 Ch. 295=84 L. J. Ch. 822=59 S. J- 
681; Reversing on appeal (1916) 1 242 

=85 L. J. Ch. 226=114 L. T. 445=66 S. J. 

221 . 

[1905] 1 Ch. 427=74 L. J. Ch. 277=92 L. 
T. *227. 
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would have an interest in contending 
that the property passed absolutely to 
Manekbai under the testator's will, and 
that consequently she could dispose of it 
by her will. Technically, I may not have 
those heirs represented before me now. 
How far, if at all. My decision as Testa¬ 
mentary Judge for the purposes of the 
present application is binding on these 
heirs on the point of construction may 
be left to be decided by others if and 
when the question ever arises. 

In the result, therefore I direct that 
Letters of Administration de bonis non 
with the testator's will annexed do issue 
to the petitioners as prayed subjeot to 
the Testamentary Registrar’s usual re. 
quirements being satisfied. The order 
may bo prefaced by the words 
“tho Court boiug of opinion that on the true 
construction of tho will of the testator and iu 
the evonts which have happened, the testator’s 
widow Mnnekbai was not the tostator's rosiduarv 
lagateo under his will within tho meaning of 
Ss. 100 and 107, Succession Act.** 

I am not asked to make order as to 
costs. 

G.I’./li.K, Order accordingly. 
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Shah and Hayward, JJ. 

Sakharam Manchand Qujar — Plain¬ 
tiff—Appellant. 

v. 

Kevai Padamsi Gujar— Defendant— 
Respondent. 

Second Appeal No. 441 of 1918, De- 
oided on 2lst October 1919, from deci¬ 
sion of First Class Sub-Judge, Satara in 
Appeal No. 426 of 1916. 

Limitation Act (9 of 1908), S. 20—Port 
payment of principal—Writing in hand, of 
person making payment extend, limitation. 

if the fact that a payment is niado by adobtor 
to a creditor appears In tho h.mdwritinc of tho 
person making the payment, and if it appears on 
tho evidence ,n tho case that the payment was 
m part satisfaction of tho principal of a debt 
the requirements of S. 20. Lira. Act, would be 
sat,sled. [P4U0 2] 

Patvardhan and M. V. Bhat—ioi Ap¬ 
pellant. 

O. S. Rao— for Respondent. 

Shah. J.— The plaintiff in this ease 
sued to recover the price of certain goods 
the defendant on 10th Septemher 
iyi2 With interest up to date ofsuit; and 
deducting therefrom the amount reoeived 
he claimed in all Rs. 1,197 at the date of 
the suit. The suit was filed on 14th 
Ootober 1915. It was filed more than 
■three years after the date on wh«oh the 


Bombay 415 


goods in question wers supplied. But the 
plaintiff relied upon part-payments in 
respect of the d6bt made in two sums in 
July 1913, one of Rs. 198-8-0 forming 
part of the cash payment of R s . 500 and 
the other of Rs. 235 by a hundi received 
from the defendant, and upon the fact of 
the payments appearing in a letter writ¬ 
ten by the debtor on 2nd July 1913. 

In the trial Court the defendant denied 
the claim on the merits and pleaded 
limitation. It was however found that 
the goods in question were sold by the 
plaintiff to the defendants and that the 
price of the goods was R s . 1.350 with 
certain incidental charges in respect of 
the transaction. The trial Court how- 
ever found that the part payments in 

rn°n D r not satisfy the requirements 
of S- 20, J-im. Act and that the claim 
was time barred Accordingly the plain- 
tiff s suit was dismissed. The nhinHff 
appealed to the District Court ffih! 
Fir=,l Class Subordinate Judge with an. 
pollute powers upheld the plea of limit* 
tion and dismissed the appeal 

In the appeal to this Court by the 
plaintiff the samo question of limitation 
has boon raised It is „ rged “ 

b JO. Dim. Act, are sat.sfied in this case 
that the two payments appear in the 
handwriting of the defendant and that 
they were made in respect of an account 
under oiroumstanoes under which tho in' 
feronce must nooessarily arise that 
wsr. mad. is 'of Z, Sg 

m question. On tho other hand « u 
half of the respondent it is urged “hat 
the requirements of S. 20 Lim -W u ” 
not been satisfied, as the wr iS'J 1 ’ haVe 
tion does not show in terms theftlS** 1 ” 93 ' 
meats were in respect of th e debST 
question, and that the paymoots W S* • 
tended to be only part-navmonfQ *** 
they were otherwise referable’ 
debt in question. It is 0 onteid \° * he 
the debtor may have intended to* make 
the payments in full satisfanH« , ‘ ka 
claim, that at least the™ 

on the point and that anamh* tl, blguifcy 
ing of that oharaoter " a “ b ' gUOU3 Wrib ‘ 
purpose of the plaintiff. S0rv ° th ® 

It is necessary at the outset i , 
that the account between i - State 

and tho delondant at tho date oAh'' 11 

Tb ”' '• IS SiS 
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case about the correctness of this ac¬ 
count. Over and above this balance at 
the date there was the debt of about 
. Rs. 1,350 relating to the transaction in 
question. Thus the total amount duo at 
the date of the two payments was a 
little over Rs. 1,650. When on 4th and 
5th Ju.y 1913 the debtor paid two sums 
of Rs. 500 and Rs. 235, he necessarily 
paid a part of the debt in question. 
There is no other account between the 
parties and there i3 no other debt due by 
the defendant to the plaintiff than that 
appearing in the account. When he made 
these two payments, the defendant wrote 
a letter to the plaintiff as follows: 

" The reason for writing the letter is that your 
letter is received. I have sent currency notes of 
Rs. 500 and a hundi for Rs. 235, in all Rs. 735. 
Credit them.” 

It is true that this letter does not in 
terms contain any reference to thedebt in 
question, nor does it state in terms that 
the sums were to be treated as part pay¬ 
ments of the debt in question. But the 
letter itself refers to a letter received by 
the defendant from the plaintiff. The 
letter which would bo in the possession 
of the defendant has not been produced, 
and there is no evidence of the contents 
of that letter. The account shows that 
the debt in question was ascertained some 
time before the payments. The state of 
the accounts and the terms of the letter 
clearly show that the defendant was 
either aware or made aware at the time 
of these payments of the existing state 
of the accounts which would include the 
debt in question, and further that ho 
made the payments not intending that 
they were to bo treated as payments in 
full satisfaction of the amount then due, 
but in the ordinary course intending 
thereby satisfaction of the amount due 
on the account to the extent of the pay¬ 
ment. 

The question is whether, on these facts, 
the payments made satisfy the require¬ 
ments of S. 20, Lim. Act. That soction 
provides that where part of the principal 
of a debt is, before the expiration of the 
prescribed period, paid by the debtor, a 
fresh period of limitation shall ho com¬ 
puted from the time when the payment 
was made, subject to the proviso that in 
the case of part payment of the principal 
of the debt the fact of the payment ap¬ 
pears in the handwriting of the person 
making the same. In the present case 


t.jere can be no doubt about the fact 
ot a part of the debt having been paid 
by the debtor on the state of the ac¬ 
counts. There is no doubt also that the 
fact of the payment appears in the hand¬ 
writing of the person .making the same.! 
It is urged however that the proviso is 
not satisfied, as the fact that the pay' 
meat was made in pirt satisfaction of 
the debt in question doe9 not appear iD 
the handwriting of the person making it. 

I do not think that the 'proviso requires 
that to be done in terms. It seems to 1 
me on the words of the proviso that if 
the fact of the payment appears in the 
handwriting of the person making the 
same, and if it appears on the evidence in 
the case that the payment was in part 
satisfaction of the principal of a debt,, 
the requirements of the section would bo 
satisfied. The argument urged on behalf 
of the respondent requires the reading! 
of words in the proviso, whioh are not 
there. 

The words in the proviso refer to 
the fact of payment and nob to the 
fact of the payment being a part pay¬ 
ment of the principal. It is not without 
significance that the words “as such 1 ' used 
with reference to the payment of inter¬ 
est are not U9ed with reference to the 
part payment of the principal. The view 
I take is consistent with tho decision in 
Jada Ankamma v. Hama Sastrulu (1) 
aud the observations in Kcdar Nath Mit- 
tcr v. Dinabandhu Shaha (2). In the 
present case the lower appellate Court 
seeins to mo to have proceeded upon an 
erroneous view as to the moaning of the 
proviso. The decision in Ranchordas v. 
Pestonji (3) relied upon by the lower ap¬ 
pellate Court does not seem tc me to 
conflict with the view whioh I take of 
the proviso, on the contrary some of the 
observations in the judgment seem to 
supiort that view. All that is necessary, 
in my opinion, for the creditor to prove 
in such a case is that the fact of the 

payment appears in the handwriting of 

the person making the same and further 
that the payment is really in part satis¬ 
faction of the principal of a debt. If these 
two facts are established, the creditor is 
ontitled to havo the benefit of the saving 
provisions of S. 20 on the quesHon of 
limitation. In the present ease both the 

(1) [1833] 6 Mad. 281. 

(21 [1915] 42 Cal. 1013=31 I. C. 026. 

(3) [1907] 9 Bom. L. R. 1329. 
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facts are proved. The payments appear 
in the letter, written by the debtor; and 
the same letter taken along with the un¬ 
disputed facts as to the state of the ac¬ 
counts between the parties, clearly shows 
that the payments were in part satisfac¬ 
tion of the debt in question. 

I would therefore allow this appeal, 
set aside the decree of the lower appel¬ 
late Court, and allow the plaintiff’s 
claim for Rs. 1,197 with interest at 6 per 
cent from the date of the suit to the date 
of payment with costs throughout on the 
defendant. 

Hayward, J. — I agree. The account 
in the hooks of the plaiotifif showed that 
there was a sum of about R s . 300 due be¬ 
sides the debt of Rs. 1.350 sought in this 
litigation to be recovered from the de. 
fandant. The defendant made two pav- 
ments one of Rs. 500 and the other of 
Ks. 23o in response to a letter received 
by him hut which he has not produced. 

paym0nt Wf »s sufficient to wipe 
off the Rs. 300 odd due and to leave be 

ba an .? 9 °[ 80ma Rs 200. which 
R< ? W1 , t , h . t,ho other Payment of 
' r ° U J't^ 0 available against the 

f. 9 ^ Rs ; ll350 0,3 d demanded in this 
litigation from the defendant. It seems 

to me that the inference naturally to be 
drawn from these facts would be that 
this balance of Rs. 435 w ag intended as 

RsTaKd^ °h f fc . h0 Principal of 

ks. i.doO odd, whioh must have boon in 
oluded in tho demand whioh was no 
doubt made in the letter whioh has not 
beon produced by the defendant. This 

fwfn°' W ° U - d 86010 fc0 me t0 justi 
Sed on the principles laid down in the 

?Z„° 5 f T v ' D r s (4) * nd F "'"* V 

Srittrtth. would lot OV be hS ' d 't lbe 

— SSS'IP 

press words of the proviso Y ? X ' 
but the payment should^ 30 th at anything 

/K\ r’ K * B * 208=111 K R {ion 15==G L. 

(5) [IS97] 2 Ch. D 421 - 7 R r °°^ 

H. 137. «1-7B L. T. 222=46 W. 
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was not expressly provided that the prin¬ 
cipal debt to which the payment was 
made should also he noted in the hand¬ 
writing of the person making it and that 
was pointed oat by Sir Lawrence Jenkins 
in the case of Kedur Nath Mitter v 
Dinabandhu Shaha (2). There a cheque 
drawn in favour of the payee was the 
document which noted the part payment 
and there would not be in such a docu¬ 
ment any mention of a principal debt to- 
wards which the payment was made It 
would appear to me therefore that it was 
sufficient to prove that the payment was 
noted in the handwriting of the defen¬ 
dant and it was not necessary to prove 
besides anything more than that the p av 
ment was intended to be a part payment 
of the principal sum demanded from the 
defendant. It was not necessary, that 
is to say. to have a description of the 
principal debt also noted in the hand- 
writing of the defendant. The demand 
thorefoie for th 0 balance due upon this 
debt of Rs. 1 350 odd was. in my opinion 
saved from the bar of limitation by the 
provisions of S. 20. Limitation Act 
There ought therefore in my opinion 
to be a decree in favour of the payee is 
proposed for Rs. 1.197 principal with 
interost at 6 per cent, from the date of 
suit till payment with costs from the de 
fendant in all Courts. Q l0 ’ 

G.P./U.K. _ Appeal allowed. 
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MACLEOD C. J. AND HEATO N J . 

Appenlft 

Addl. Sess. J„d s .. '.Tin'll 

Appln. No. 16 of 1919 A1,so -[ 

■in- Addition-1 So..^ »-J 

J--. 

Class Magistrate rofunit,^ t o P ‘ civ0 !“ Flrst 

prosocutu under S. 195 and haf in r u°r° a ,0 
6r ‘ Dt ft — tion rohisod bv such 

d a Sl k?r T tw Aooaso3 - fP nCC2] 

Macie^d ‘r T r G ° m l )1 ainant. 
appaalod fro'™ „„ orfe'cl '>« 

sanotion to nroseoute the I! fc ° s,vo 

Rule was grauted on* the° petitioner's ajn 
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plication of LGth October 1919, and there¬ 
fore it seems it was treated by the learned 
Judges who granted the Rule as an 
application in revision. The petitioner 
charged the accused with causing hurt 
with a dangerous weapon. The accused 
was acquitted and the trying Judge ex¬ 
pressed the opinion that if the police 
applied for sanction to prosecute the 
petitioner he would have granted it. The 
police did not apply. The First Glass 
[Magistrate appears to have thought that 
be was prevented from giving sanction, 
‘because he had previously said that he 
Iwould only give sanction if an application 
was made by the police. The fact re¬ 
mains that it is evident from bis judg¬ 
ment in the assault case that he thought 
that it was a case in which sanction 
ought to bo given. 

The Additional Sessions Judge has 
granted sanction to prosecute the peti¬ 
tioner. It has been argued before us 
that he had no jurisdiction to make the 
order. S. 195, Criminal P. C., deals with 
sanctions for prosecution for certain 
offences and under sub-S. (G) any sanc¬ 
tion given or refused under this section 
may bo revoked or granted by any au¬ 
thority to which the authority giving or 
refusing it is subordinate ; and under 
sub-S. (7) for the purposes of the section 
every Court shall be deemed to be sub¬ 
ordinate only to the Court to which ap¬ 
peals from the former Court ordinarily 
lie. Clearly the First Claes Magistrate was 
subordinate to the Sessions Court. An 
appeal would lie ordinarily to the Ses¬ 
sions Court. S. 409 especially provides 
that an appeal to the Court of Session or 
Sessions Judge shall be heard by the 
Sessions Judge or by an Additional Ses¬ 
sions Judge. Therefore it is dilhcult to 
see how it caa he said that an appeal 
would not ordinarily lie and could not be 
hoard by the Additional Sessions Judge. 
Under S. 193 (2), Additional Sessions 
Judges and Assistant Sessions Judges 
shall try such cases only ss the Local 
Government by general or special order 
mav direct them to try. It has not been 
contended that there has been no general 
order by the Local Government empower¬ 
ing the Additional Sessions Judge in this 
ease to try ordinary cases and appeals, 
such as are intended by S. 409. Other- 
wise the Additional Sessions Judge would 
have no power to try any ease at all. 
Once we come to the conclusion that the 


Additional Sessions Judge would ordi¬ 
narily have jurisdiction to hear appeals 
from the First Class .Magistrate then it 
seems to follow from S. 195 that the 
Additional Sessions Judge would have 
jurisdiction to hear an application or an 
appeal from the First Class Magistrate: 
refusing to give sanction. Therefore in 
my opinion, the Additional Sessions Judge 
had jurisdiction to give sanction, rever¬ 
sing the order of the First Clisi Magis¬ 
trate, and I see no reason to interfere 
with the conclusion be came to. The 
Rule is discharged. 

Heaton, J.—I concur in the order 
proposed, and I will add a few words on 
the question of jurisdiction. As I under¬ 
stand the Code, when an Additional 
Sessions Judge is appointed under S. 9 
of the Code be is appointed to exercise 
the jurisdiction of the Court of Session. 
So far as S. 9 taken by itself makes it 
clear, or enables us to understand matters, 
an Additional Sessions Judge and even an 
Assistant Sessions Judge has all the 
powers of a Sessions Judge, and if we 
confine our attention to S. 9. ho is a 
Sessions Judge. But thereafter the Code 
proceeds to limit in certain particulars 
the powers both of the Additional and of 
Assistant Session Judges. It does so, for 
instance, in S. 31 in the matter of the 
sentences which an Assistant Sessions 
Judge can impose. It does so in S. 193 
in the matter of the trial of cases. It 
does so in S. 409 in the matter of power 
to hear appeals. An Additional Sessions 
Judge has power to hear appeals, an 
Assistant Sessions Judge has not. But 
the theory of the Code to my thinking is 
quite ole »r. The Additional Sessions 
Judge has those powers of the Court of 
Session which ho is not by some specific 
provision of the Code prohibited from 
exercising. He is certainly not prohi¬ 
bited from exercising the power to hoar 
an appeal or an application, whichever 
you call it. against an order of sanction 
or refusal to grant sanction made by a 
lower Court. It seems to mo therefore 
that it is not made out that the Addi¬ 
tional Sessions Judge acted withoutJur¬ 
isdiction. There is no other reuM^;/ 
importance why his order tbould be in¬ 
terfered with. 

G.P./R.K. Rule made absolul*'. w 
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MACLEOD, C. J. AND Sh VO, J. 

Damodar Raghunath Karandikar and 
another—Ddion iints —Appellants. 
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V . 

Vasudeo Parsashram Ketkar and olheis 
—Plaintiff and Defendants—Respondents. 

Second Appeal No. 18 of 1918, Decided 
on loth Sopte nber 1919, against deci¬ 
sion of Asst. Judge, Ritmgiri. 

Kboti Settlement Act (1 of 1880), Ss. 9 and 
10 Transfer of occupancy right in contraven¬ 
tion of Act—Khot cannot recover possession. 

A transfer of occupancy rights in contravention 
ot tho provision ot the Act though void against 
tbo khot docs not annihilate the occupaucy 
tenants rights or ootitle the khot to recover 
possession of tho lands: 30 Bom. 290, Foil. 

CP *17 0 2) 

G. S. Rao and A. G. Desai —for Appel, 
lants. 

S. R. Bakhale for Respondents. 

Judgment.—In this case the plaintiff 
sued for a declaration that the oooupancy 
right respecting the plaint property was 
extinguished or forfeited, and that the 
property had become the absolute pro. 
Perty of tho khots and for possession and 
future mesne proGts Tho facts shortly 
are that defendants 2 to G wore the oc- 

fh« an imu ,6D ? nt8 ° f tho P |ain ‘iff khot. On 
the 12th January 1912 defendant 2 

for himself and defendants 3 and 4 pur- 

£«ffl 0 d ? sell their occupancy rights to 

defendant 1 and giving him possession 

, le . cl ‘ ,,ne L d by the plaintiff that the 

n°!r“ da ° t ?, fchoroby forfeited their occu- 

Sed'fo ' and - thafc therefore he was 

SSf'm.s 222 -k 

ancy in tho plaint as amended was deter 

1 our °P'Qion 
the oiaer' of the lower appellate Court 

was wrong. The oase is covered by 
authority In Yesa v. Sakha ram Go pal 
uann \\) the head-note runs: 

MO is no authority fer saying that an 
- . t ‘«cy tenant whose tenancy is not deter- 
minod forfeits his touancy by parting lotnnn- 
.ri!y with the possession of bis U** anoTr 
-i.hout resigning the land as completely as 
would bo necessity in the oiso oi privileged 
occupants of another sub olass to pDeo the land 
at the dispos al of t he khot. And \o l«n R as hie 
(1) [1000] 80 Bom. 29U— 7 Bom. UrToji- 


tennney is not determined ihe land is not at the 
disposal oi the kbet. And the khot cannot claim 
to treat tho person in possession oodor a right 
derived from the occupaucy tenant, either as a 
trespasser or even as yearly tenant so long as tho 
privileged occupaut’s rights remain undeter¬ 
mined by resignation, or lapso of dulv certified 

forfeiture.” 


It is admitted that this case arose 
before the Kboti Settlement Act of 1880 
was amended. S. 10 of that Act provides 
for the resignation, lapse or forfeiture of 
privileged occupants' lands, although tho 
occupancy tenants' rights under S. 9 ate 
said to be heritable, but not otherwise 
transferable. There was no provision in 
the Act belore it was amonded where by 
the transfer by an occupancy tenant of 
all big rights to tbo third parties brought 
about the termination of his rights. That 
was provided for in the amended Aot. 
Under S. 2 of the Amending Act 8 of 1912, 
Ss. 9 and 10 of the Aot of 1880 were 

TT now sections wereonaoted. 

Lnder new S. 10: 

“If any occupancy tenant does any act pur¬ 
porting to transfer such land or auy ponion 
thereof or any interest therein without tho con¬ 
sent of the khot, such land shall be at tbo dis¬ 
tance! ” fc ° kh<>t nS kh0ti laud frco of ul! oucum- 

It is quite dear therefore that under 
the Aot of 1680 as stated by Batty, J., in 

his judgment in Yesa v. Sahharam Gopal 
Ganu(\): 

. ACl , atl: ' 1 chc8 00 courcqiieiioo to a pro- 

. b l| t lnS r t nS i 0r i. b ^ 1 n,orcly renders it abortive, 
null and void: It does not annihilate tho occup- 

' on * n,8 . r '8 ht8 - A «>d unless they oro othor- 
' ' dct °rjnined tho land is not at tho dis- 

Ss 7 9°i„d h ?n k i h0t “*' d h ° has D0 ri « htB und «r 
this 7 'that it. 1 ? T"‘ Uin objection except 
tbat thotrl ‘n8feroo cannot claim for himself 

wot." Ur ° OU lhe flsod statutory 

The result must bo that, although 
defendants 2 to 4 transferred their ooou. 
Pitney nghts in 1912 to the defendant 1. 
and that transfer is null and void as 
against the khot, defendants 2 to 4 still 
remain his ocoupanoy tenants. Wo are 
not concerned with what may have hap 
pened since the transfer as all tbo rights 

ara nrflsir a S ain st his oooupancy tenants 
our P n V9 a Sp ’ t0 0f the transfer. In 
° ol P D, °° th0 of the lower 

must h V C °" rt r 3 Wr ° Dg and the suit 
must be dismissed with costs throughout. 


o.p./n.K. 


Deorcc rerersed. 


1920 B/63 (-i^pp.) 
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Shah and Hayward, JJ. 

Uaoji Bhikaji Kondkar —Defendant 1 
—Applicant. 

v. 

Laxmibai Anani Kondkar —Plaintiff— 

Opponent. 

Civil Appln. No. 352 of 1918, Decided 
on 15th July 1919. against docision of 
Batchelor, Ag. C J., and Shah. J. D/- 30th 
January 1918, in Appeal No. 130 of 191G. 

(a) Civil p. c. (5 of 1908), S. 110- 
Value of claim at date cf decree is to be 
considered. 

In order lo satisfy the requirements of S. 110, 
the value of the cl urn, that must b: taken into 
account in determining' whether an appeil lies 
to His M rjesty in Council, is tho value on the 
date of the decree from which tho applicant 
seeks to appeal. ,P 419 C l] 

(b) Civil P. C. (1908), S. 110 —Claim for 
share of family property—Value for purposes 
of appeal it, value of the share and not of 
whole property. 

Where the subject-matter of a suit is a share 
in family property, in determining tire value 
of such subject -m itter for the purpose of au 
appeal to His Mijestv in Council the value of 
the share only ought to he regarded, and not 
the value of the whole property. [P 419 C 2] 

.1. G. Dewi —for Applicant. 

I\ B . Shingne for Opponent. 

Shah, J.— This is an application for 
leave (o appeil to IIi3 Majesty in Coun¬ 
cil from the decro3 of this Court in First 
Appeal No. 130 of 19LG, on tho ground 
that tho requirements of S. 110, Civil 
P. C . are sat is tied. 

In tho suit as originally brought tho 
plaintiff claimed one-half share in tho 
family property ani valued it at Rupees 
12,000. Defendant 1, his undo, and 
defendant 2 his grandmother, ploadel 
that he was entitled only to one-third 
share. A decree was passed in his favour 
to tho extent of one-third share in the 
property. After the preliminary decree 
was passed, defendant 2 died and the 
plaintiff then made an application to 
have tho decree amended by claiming a 
moiety in the onethird share of his 
grandmother. Tho trial Court held that 
on her death that share became equally 
divisible between the plaintiff and defen¬ 
dant 1. Defendant 1 preferred an ap¬ 
peal to this Court, which related to the 
one-sixth shire which the plaintiff 
claimed after the death of defendant 2 
over and above tho one-third share al¬ 
ready awarded to him. This Court con¬ 
firmed the decree of the trial Court, 
holding that tho plaintiff was entitled to 
divide equally with defendant 1 the 
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share which defendant 2 could have 
claimed in her lifetime. 

As the deoree of the lower Court is 
confirmed by this Court, under S. 110 it 
is essential that the appeal must involve 

some substantial question of law. This 

condition in m\ opinion, is satisfied in 
tho present case The appeal raises tho 
question as to whether on the death of 
Yesbodabai the plaintiff became entitled 
to a moiety of her share in tho proporty 
or whether defendant 1 was exclusively 
entitled to that share. 

As to tho value of the subject-matter 
of the suit, in tho Court of first instance 
it is clearly over Rs. 10,000. But the 
subject-matter in dispute on appeal to 
Ilis Majesty in Council would be the 
one-sixth share of tho whole estate. If 
the value of this one-sixth share is Ru¬ 
pees 10.000, or upwards, tho applicant 
would bo entitle! to the certificate. But 
if the value of that share is less than 
Rs. 10,000 ho cannot succeed. 

It is urged on behalf of tho applicant 
that even if tho valuo of tho one-sixth 
sharo he less than Rs. 10,000 under 
para 2, S. 110. tho decree sought to bo 
appealed from in this caso involves, 
directly or indirectly, a claim to or ques¬ 
tion rejecting, property of the valuo 
exceeding Rs. 10,000. It is contended 
that under this paragraph of the section! 
the property referred to must be taken 
to be tlie whole property of the fa+nilyj 
sought to be partitioned and not only thoj 
one-sixth share. 1 am of opinion that 
this contention is not sound. In this 
case the decree from which tho appli¬ 
cant seeks to appeil to Ilis Majesty in ( 
Council involves, directly or indirectly, 
a claim to or question respecting one- 
sixth share of the property only. It is 
Dot suggests 1 that by that decree any 
property outside the one-sixth share to ( 
whioh the appeal to this Court related 
would be affected. A similar contention 
as to the true meanihg^oT^prTft.■ Zr 8."'lift", 
Civil P. C. f in relation to a partition suit 
was considered and negative! by Jen¬ 
kins, C. J., and Russel. J., in Dt Silva v. 
De Silva (l). 

Tho applicant therefore can succeed 
only if ho is able to satisfy this Court 
that the one sixth sharo cf the family 
proporty including the mesne profits is 
worth Rat 10,000 or upwards. Tho value 
of the spare. according to the value of 

(1) [Soij G L.R. 403. 


Raoji Bhikaji v. Laxmibai (Shah, J.) 
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MuradaIiI/Y Shamji v. B. N. Lang 


fcbe family property estimated by the 
plaintiff in the plaint, would be ouly 
Rs. 4,000 exclusive of the mesne profits. 
But the applicant asserts through his 
son, who has made an affidavit, that the 
whole property during the yoir 1918- 
1919 lias considerably increased in value 
and is worth nearly Rs. 00,000, and that 
on that calculation the value of one-sixth 
would exceed Rs. 10,000. The opponent 
has filed a counter affidavit made by 
her father Bapuji Atmaram Tendulkar, 
in which the correctness of the allegation 
made on behalf of the applicant is ques¬ 
tioned. Thus there is a dispute between 
the parties as to the value cf this pro- 
perty. Where such wide fluctuations in 
the value of the property are asserted, it 
is essential to fix the date, with refer¬ 
ence to which the value of the property 
should be estimated for the purpose of 
this application. Having regard to the 
terms of S. 110 it seems to me that the 
■value of the one-sixth share on the date 
of the decree from which the applicant 
seeks bo appeal to His Majesty in Counoil 
must he determined and must he taken 
mto account in determining whother 
,the requirements of S 1 [0 aro satisfied. 
This view is supported by the decision in 
Surc;tc?/a Hath Hoy v. Dwarkx Nath 
Chakra bully (2). 

It is uocessary therefore to know the 
market-value of the one-sixth share of 
the property in suit at the date of the 

snn 0 ? tHi8 CoUrfc ' about 

30 b January 1918. As tbo parties aro 

n°t agreed as to the value of the property 

under R. u , O. 45 we refer the dispute as 

to the value of the one-sixth share in 

matS 0 Pr i > . P9rty ’ whioh ^ ‘ho subject- 
matter m dispute on appeal to His 

“TcL«. Oouncil ’ ,or l ° “■« 

The Jower Court will also report as to 
lie value of the one-sixth share of the 

t“ the 0 daL t8 « fr ?^- tb0 - (Jat0of tha suit 
ApS ' b ° a Hish Court decree. 

>4P*rently the mesne profits have not 
been ascertained yet. For the purpose 
of tb!9 application it is necessary that 
I**Sh 8 i° Uld - b0 estimated, as the one- 

f,ai h «f h M re m . tb8 m0SQ ° Pr ° fitS f ° rtn8 
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Hayward. J. — I agree. The plaintiff’s 
one-half-share was the subject-matter 
of the suit and was valued at Rs. 12,000 
in the Court of first instance. Defen¬ 
dant Vs cltiin in appeal is for one half 
of the cne-third share of defendant 2 , 
which would bo at the previous rates 
only Rs. 2,000. But it has been con¬ 
tended that the value of the property 
has risen and that the value of the 
claim in appeal would now he Rs. 11,000 
being one-sixth ol the total value now 
estimated to bo Rs. 60,000 and affidavits 
have been put in by the parties on either 
side affirming and contesting this posi¬ 
tion There must therefore in my opinion 
he an inquiry as to the real value under 
R. 5, O. 45 of the schedule to the Civil 
Procedure Code. 

It lias been urged that in any case the 
value of the share only ought not to bo 
regirded, but tho value of the whole 
property. But it seems to mo that wo 

ought in this matter to follow the deoi- 
sion of De Silva v. Da Silva (l) and not 
the contrary decision of Lala lihagwat 
baha, v. liai Pashupali Nath (3) of tho 
Calcutta High Court. On the other hand 
ths value of tho subject-matter of the 
appeal ought, in my opinion, to ho the 
value at tho date of the decrco of the 
High Court, as held in the cai-e of Suren - 
i rlt0 ' J v - Vu-arka Naih Chakra- 

butty ( 2 ;. 

There is in my opinion, a substantial 
question of law involved, viz., tho exaot 
ellect of the proceedings in the litigation 
as regards tho share of the deceased 
defendant - and the legal efTeot of that 
position under the rules of Hindu law. 

—— n.K . - Issue s remitted. 

(3) (190GJ 10 O. W. N. 804=3 C. L. J. 257. ' 
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Pratt J 

Muraelally Shamji— plaintiff. 

V. 

IV. Lang —Defendant. 

n,S 8 i nal Pin 1 Suit No> 339 of 19 18, 

Decided on 7th July 1919 . 

1909 1 P "S ‘^ C TJ° W1 7 01 vencv Ac * < 3 of 

,u ln .'j j , 38 — Discharge ordered but 

d “»5 *•,»*'-°**" operate, from 

Suit • ’ f, " al order '* not necei.ary- 

Notice V. n,Un . " “ 8 »in»t public officer- 
(1908* S? 80?* neCe "" y und " C -il P. C. 

wnl m a A.“ d J U ii 0a,C L d , I ‘ u iDSol '»nt and nu ordor 

signoT d Th a °r n xn 8 h K 9 ° S,R |° *> tho OQiolft > As- 

and an order “i (o * discharge 

an order was made aooordingly, but under 
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S. 38 (b) the operation of the order was sus¬ 
pended for one year. Three yeirs after the date 
of this order A acquired a business and the 
Official Assignee, in view of the fact that no 
Huai order of discharge ha l been made, took 
po^se3siou of .i*s S'.oVs-in- trade and then restored 
possession and allowed him to continue his 
business on condition of his making payments 
for the benefit of his scheduled creditors. The 


i v. v . an. LiAUG (Pratt, J.) 1920 

says, under coercion, for damages for the 
alleged trespass and for an injunction to 
restrain the threatened trespass. 

A preliminary objection has been taimn 
that the suit is not maintainable as tho 
plaintiff has not given notice as required 
by S. 80. Civil P. C. 


Official Assignee then threatened to take posses¬ 
sion an j A file! the present suit to recover the 
sums which he had paid, for damages for tres¬ 
pass and ior an injunction for the threatened 
trespass. Upon a preliminary objection being 
takeu that as A h id not given notice as required 
by S. 80, Civil P. G. the suit was net maintain- 
able, he dopjed his claim for damiges and for 
tho money paid: 

Held: (l) that the suit in respect of the iu- 
juuction for the threatened trespass was main¬ 
tainable, even although the required notice 
under S. 80. Civil P. C., had not been given. 

[P420 C 2 ; P 121 C 2) 
(2) that tho erdor of discharge operated from 
tho date mentioned therein, aud that A was 
eutitled to the injunction for which he prayed. 

[P 4 22 C 2) 

Tho practice of tho Bombay High Court re¬ 
quiring an insolvent whose discharge h is bscu 
suspended to appear and obtain the final aud 
absolute discharge after tho expiry of tho periol 
of suspension is contrary to law. [P -J‘2*2 C 2] 

(b) Practice —High Court — If contrary to 
law, cannot be upheld. 

Practice is a useful guide where a statute uses 
a language of doubtful import, but a practice 
which is in contravention of tho law, even if 
such practice be the practice of a High Court, 
cannot make lawful that which is uni iwful. 

[P 422 C 2] 

Ghaswalla and Kanga —for Plaintiff. 

Desai and R. D.N. Wadia — for Defen¬ 
dant. 

Judgment. — On 26t.h September 1911 
the plaintiff in this suit was adjudicated 
insolvent and an order was made vesting 
bis estate in the Official Assignee. The 
plaintiff thereafter applied for his dis¬ 
charge and on 2nd October 1912 an order 
was made in the following terms : 

“It is ordered that the insolvent's diechtrgo 
bo with protection suspended for one year and 
that ho he discharged as from 2nd October 1913.*' 

In 1916 and 1917 tho plaintiff acquired 
a saddlery business. On 22nd January 
1918 the OiVicial Assignee, considering 
that no final order of discharge had been 
made, took possession of the plaintiff s 
stock-in trade and then restored posses¬ 
sion and allowed tho plaintiff to continue 
his business on condition of his making 
payments for the benefit of his scheduled 
creditors. On 7tli March 1918 tho Offi- 
oial Assignee threatened to re take pos¬ 
session. and on 8 th March the plaintiff 
filed this suit to recover the sums which 
ho had paid to the Official Assignee, as he 


There is no question but that tho Offi¬ 
cial Assignee i 3 a “public officer” entitled 
to such a notice: Joosub Ilaji v. N. W. 
Kemp (l). Id is sought however to take 
this out of the eperation of the section 
as one of tho reliefs claimed is for an 
injunction to restrain a future act of 
trespass. 

Section 80 is as follows: 

"No suit 6ha!l bo instituted against tho Secre¬ 
tary of State foi India in Council, or agaiD6t a 
public officer in respect of any act purporting to 
be dono by such public officer in his official 
capacity, until the expiration of two months 
next alter notice in writing, etc." 

It is said that the words “act purport, 
ing to he done by such public officer in 
his official capacity” refer to past and 
not to future acts If tho matter wore 
res integra. I should have found no diffi¬ 
culty in deciding that they do refer to 
future acts. If the words were limited 
to past acts, it would have been easy tc 
express that limitation by such words as 
“purporting to have been done”, as for 
instance in S. 167, Bombay District 
Municipalities Act, 1901. I think it 
quite clear that the clause “purporting 
to be doDO by such public officer in his 
olfioial capacity” is merely an adjectival 
clause qualifying tho substantive word 
“act.” Tho sectic n refers to official acts 
without any reference to the time when 
tho act was or is or is expocted to be per 
formed. The act may bo past, present 
or future, but the only qualification im¬ 
posed by the section is that it is one 
committed or likely to bo committed it^ 
the execution or intended execution of 
some public duty. 

In Flower v. LoCdlBoard of Lov > L °U' 
ton (2) a similar provision’iri^rh# \ u 
Health Act (33 k 39 Vie , o. 55) was 
to be inapplicable to suits fer an injunc¬ 
tion. The judgment proceeded on the 
ground that a Court of Chancery would 
not have held that its jurisdiction to 
grant equitable relief was limited by the 
section; for otherwise irreparable injury 
might be done before* the Court could 

71) [1902) 2t> Bom. 809=4 Bom. L. R. 929. 

(21 flV7 7j 5 Ob. IX >47=46 L. J. Ob. 621= 
30 j. T. 7l0=25 W. R. 545. 
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intervene. Too fallacy of this argu uent 
has been exposed in Colls v. Home and 
Colonial Stores, Lid. (3). The Court of 
Chancery in its concurrent jurisdiction 
enforced legal rights by equitable re¬ 
medies. But by inadvertence equitable 
doctrines were sometimes applied to the 
right instead of to the remedy. This 
proc9ss was stopped by the House of 
Lords in Colls v. Home and Colonial 


Stores, Ltd. (3). The Chancery Court 
had granted an injunction to restrain a 
building which would deprive plaintiff of 
some of the light he had been enjoying, 
hut yet would not interfere with his 
Common law right to such light as was 
necessary to make his house habitable. 
The Court of Chancery had thus inad 
vertently enlarged the plaintiff’s Common 
law right. The House of Lords over- 
ruled a multitude of decisions of Chan¬ 
cery Judges and held that the equitable 
remedy must be limited to legal right. 
Lord Macnaghten said: 

•'Courts of equity bad no original jurisdiction 
in the matter. Their province was simply to 
grant an injunction in aid of tbo legal right 
whore there was danger of irroparable mischief, 
or wheroan injunction was required to prevent 
multiplicity of actions." 

Now, in Flower v. Local Board of Low 
Leyton (2) an injunction was granted 
whore plaintiff had under the statute no 
right of action, and thus the equitable 
jurisdiction of tho remedy was inadver¬ 
tently used to enlarge the legal right on 
which the remedy was claimed. This is 
the very abuse condemned in the judg¬ 
ment of the House of Lords. 

V. Local Board of Low Leyton 
(‘2; is therefore no longer good law; and 
it is perhaps unnecessary to add that the 
Courts in India oannot invoko the equit¬ 
able jurisdiction of the Court of Chan- 
eery to override the law as enaoted in 
tho Acts of the Indian legislature. 

However. Flowers case (2) was followed 
0 y tula Ccurfc in Secy . of State v. 
Oajanan Krishna Mavlankar (4) and 
Naginlal v. Official Assignee (6). In the 
former ease it was stated-that if the 
future act was so imminent that it was 
practically impossible for the plaintiff 
to givo nofcioe and serious injury was 
threatened, the Court would not he 
debarred from entertaining the suit. 


(3) [1904] A. O. 179^73 h. J. Oh. 484=53 W 

30=90 L. T. 687=20 T. L. R. 475. 

(4) [1911] 85 Bom. 369=10 I. 0. 039. 

(6) [1918] 87 Bom. 248*17 I. 0 . 870 . 
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This was an obifc9r dictum, as the suit 
was held to be barrel. But it was fol-j 
loweJ in the second case, where the 
suit was filed to restrain a threatened 
sale by the O.tieial Assignee and was 
held maintainable in spite of the fact 
that no notice had been given. Though 
I respectfully differ from this case. I am 
bound by it. 

In this suit there are two distinct 
causes of actioo; a tort already commit¬ 
ted and a threateoe! trespiss on the 
plaintiff’s property. Damages are claimed 
for the first, and au injunction to restrain 
the second. Tue suit under tho first oiu^e 
of aciion is not maintainable. But the in. 
junction is a substantive relief claimed 
under the second cause of action. The 
threat of trespass was made on the 7th of 
March. Danger was indeed so imminent 
that the suit was filed on 8th March 
and the trespass was restrained by an 
interim injunction granted on tho same 
day. Mr. Ghaswalla drops his claim on 
the first cause of aotion and elects to 
proceed only on tho injunction in respect 
of the second cause of aotion, and undor 
NaginlaCs case (5) I think he is entitled 
to do so 

Tho finding on issue 2 will be: Plain¬ 
tiff having dropped the claim for damages 
and for recovering the money payable 
undor coercion, suit is maintainable in 
respeot of tho injunction to restrain tho 
threatened trespass. 

After further arguments the Court 
delivered on tho 25th July 1909 the fol¬ 
lowing 

Final Judgment. —In view of the 
judgment oq issue 2 the only i 99 ue 
that survives is the first as to whether 
the plaintiff is entitled to an injunction. 

There 19 a suggestion in para. 2 of the 
written statement that the property 
which the Official Assignee olairns is not 
the property of the insolvent acquired 
after his discharge. If this were so, it 
might be contended that this property 
was vested in the Official Assignee and 
that the effect of the order of discharge 
was not to re vest this property in the 
insolvent: Thomas Pereira , In the matter 
of (6 a The point wa9 raised at the time 
the order was made suspending the insol¬ 
vent s discharge, but it was not clear 
whether the question was then decided. 
However Mr. Wadia does not make this 
defenoe and rests his case solely on the 
(6) [1362-83] 1 \Th. 0. SSm. - 
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ground that the orderof 2nd Ociob?r 19i2 
-lid not operate as a discharge from 2nd 
October 1913, and that therefore the pro¬ 
perty. even though acquired by the insol¬ 
vent after that date, i9 divisible amon* 
the insolvent 9 creditors under S. 52 (”) 
(a). 

But I think the words of the order of 
discharge are too clear to admit of this 
construction. The order runs in th9 form 
prescribed by the rules of this Court and 
it is as follows: 

“It is ordered that the insolvent’s dischirge 
be with protection su?pendei for one year and 
that he be discharged as from the 2nd dav of 
October 1913.” 

The order thorefore axprasslv grants 
his discharge from 2nd October 1913. 
Again the words of S. 33 (b), under which 
the order was made, imply tint the dis¬ 
charge is granted though its operation is 
suspended. The word “operation” would 
have no meaning unless there were an 
order which did operate as a discharge. 
It is not the making of the order that is 
suspended but the operation of the order 
made. The Act makes no further pro¬ 
ceedings necessary after an order of 
suspension under S. 33 has been passed. 

If authority is needed, the case of Dove 
In re. Bnus field v. Dove (7) is very much 
in point. That was under the English 
Bankruptcy Act. 1847. Under that Act 
the order of disch\rgo was made by grant 
of certificate of conformity, which was 
not effective until confirmed. An order 
was made suspending the grant of certifi¬ 
cate of conformity in the following 
terms: 


(7; [1894] *27 Ch. D. 
W. R. 197. 


< r r. 


The Paid Commissioner diJ alindcc till tha 
?'*' of certificate of conform^ 

f . me period of three years from the 20th day 

th»v»!h'V aS! f a, i d or,lared il lo be adjourned 
rear ° UQe " hich • TOn ^ °a in the 

After this order, the new Act of 1849 
abolished the necessity for the confirma¬ 
tion of the certificate. It was then held 
that the order operated as a discharge 
from 30th June 1851 and that the order 
was a final order, although in terms it 
aljournel the proceedings till that date. 
The Court said that the order of suspen¬ 
sion of certificate was a grant of the 
certificate subject to such suspension. 
Tnat is exactly the case here. 

It is true that the practice of the Court 
is to re juire the insolvent whose discharge 
has been suspended to appear and obtain 
the fin il and absolute discharge after the 
expiry of the period of suspension. Prac¬ 
tice i9 a useful guide where a sfcitute 
uses a language of doubtful import, but 
a practice which is in contravention of 
the law, even if Ruch practice bo the 
practice of a High Court, cannot make 
lawful that which is unlawful: Balia ran! 
lhi v. Golind Nath Tiwari (8). 

The plaintiff i9 theiefore entitled to 
the injunction he seeks and in the circum¬ 
stances I direct tha* he do recover half 
his costs from the defendant. 

I find on issue 1 in the affirmative. 

Decree for the plaintiff in terms of 
prayers (a) and (b) of the plaint and that 
plaintiff do recover half his cost9 from 
the defendant. 
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Suit decreed. 
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